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SUPREME  COURT  OF  INDIANA, 

ADOPTED  NOVEMBER  27,  1866. 


Bulk  Slw^When  an  appeal  shall  have  been  dismissed,  the  transcript  of 
the  record  of  the  Court  below  shall  not  be  withdrawn  from  the  iilee  of  this 
oovrt,  to  be  used  in  another  appeal,  or  for  any  other  pnrpoee,  without  special 
leftTe  of  the  eoori  in  term,  or  of  a  jodge  thereof  in  vacation,  and  on)y  upon 
good  oanse  shoiwn  by  aflldaTit. 


CASES 

ABOUBD  AND    DETERMINED 


W  THB 


SDPREME  COURT  OF  JUDICATURE 


or  THX 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAY  TERM,  1865,  IN  THB  FORTY-NINTH 
YEAR  OF  THE  STATE. 


BiCKBL  V.  ShSETS* 


2i       1 
125   851 


Qamxvo  Costbact. — A  contract  for  tbe  sale  of  property  intended  to  be  nsedl 
for  the  purpose  of  gaming  is  not  Toid  under  the  statntes  ol'fBdief ii» 
though  the  seller  at  the  time  of  sale  was  informed  ofjj^^nig^^^ 
which  the  property  was  to  be  applied.  „s^'  ^  .^'> 

Saio. — Where  a  thing  is  sold  under  such  circumstan«<A  eS^  to  ma^e  :ihi6- 
seller  an  accessory  before  the  fact  to  a  felony,  he  cadiioti^OTerJiliB  price-  ^ 

APPEAL  from  the  JSuntingtan  Commit  Pl^. 

OBBaoBTy  J. — ^The  smnmons  was  retumed^^^' foj^iid*  as 
toWrede*  Bickd  answered  as  follows:  ^^That  hk  adfiaits the^ 
execution  of  the  note  sued  on»  but  that  said  note  wnr^vea 
for  and  upon  an  illegal  consideration,  in  that  said  note  was 
{^ven  for  and  in  conBidoration  of  a  gaining  table,  known  as 
a  billiard  table,  for  the  purpose  of  being  used  in  wagering 
articles  of  value  thereon,  contrary  to  the  statutes  of  the 
State  of  Indiana,  subversive  of  public  morality,  and  leading 
to  the  commission  of  crime/' 

The  plaintiff  below  demurred  to  the  answer,  the  justice* 
sustained  the  demurrer  and  the  defendant  excepted* 
Vol.  XXIV.— 1 
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The  plaintifi*,  notwithstanding  the  demurrer  was  sustained, 
filed  a  reply  to  the  answer,  denying  each  and  every  allega- 
tion therein.  The  trial  before  the  justice  resulted  in  a 
judgment  in  favor  of  the  plaintiflf,  for  the  amount  secured 
by  the  note.  Appeal  to  the  Conmion  Pleas  Court.  No 
notice  was  taken  of  the  demurrer  in  the  Common  Pleas 
Court,  but  the  trauoscript  of  the  record  says,  ^Hke  isme  in  this 
behalf  being  joined^  and  neither  party  requiring  a  jury,  this 
cause  is  left  to  the  summary  determination  of  the  Court," 
&c.  Finding  for  the  pMntiflEl  Motion  for  a  new  trial 
overruled.    The  evidence  is  in  the  record. 

The  appellant  is  the  only  witness.  He  testified  as  follows: 
"I  am  the  defendant  in  this  action ;  the  note  in  suit  was 
given  in  consideration  of  a  billiard  table  sold  to  me  by  the 
plaintiff.  I  told  him  thut  some  of  my  friends  wanted  me 
to  get  a  billiard  table  for  them  to  game  on,  in  my  saloon, 
which  I  was  then  keeping,  and  that  I  wanted  to  buy  one 
for  that  purpose,  which  he  proposed  to  sell  me.  I  asked 
him  how  it  could  be  used  in  that  way,  so  as  to  make  money 
out  of  it.  He  said  that  I  could  charge  ten  cents  per  game, 
and  that  they  usually  played  for  the  liquor,  for  which  I 
would  get  pay  besides.  For  this  purpose  I  bought  the 
billiard  table,  and  gave  the  note  in  suit.  I  stated  to  him  at 
the  time  that  I  wished  to  use  it  for  gaming." 

The  misdemeanor  act  provides  that  "every  person  who 
shall  be  the  keeper  or  exhibitor  of  any  gaming  table, 
roulette,  shuffle  board,  faro  bank,  nine  pin  or  ten  pin  alley, 
or  billiard  table,  for  the  purpose  of  wagering  any  article  of 
value  thereon^  shall  be  fined,"  &c.    2  G.  &  H.,  §  74,  p.  477. 

In  the  case  of  Currmings  v.  Henrj/y  10  Ind.  109,  this 
court  held  that  a  contract  of  sale  of  property  intended  to 
be  used  for  the  purpose  of  gaming,  is  not  void  under  our 
statutes.  The  question  arose  on  the  following  instruction: 
"If  Oumndngs  sold  the  mare  to  Henry  as  a  race  nag,  for  the 
purpose  of  being  run  on  a  wager  for  money,  or  property, 
and  Oumndngs  knew  that  fact,  the  contract  is  void,  as  being 
against  public  policy."   HAin^TA,  J .,  in  delivering  the  opinion 
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of  the  court  says :  "In  the  case  at  bar,  the  distinction  does 
not  appear  to  have  been  sufficiently  kept  up  between 
transactions  in  which  the  sale  and  the  illegal  acts  are  so 
mixed  and  blended  as  to  form  really  but  one  contract,  and 
those  where  the  sale  and  the  illegal  act  are  distinct,  and  do 
not  necessarily,  by  the  contract,  form  part  of  the  same 
transaction.  No  doubt  a  contract  expressly  providing  that 
a  race  should  be  run  for  a  wager  would  be  void,  as  if  the 
contract  of  sale  in  this  case  had  been  made  by  the  vendor 
to  depend  upon,  or  be  connected  with,  the  result  of  a  race 
for  a  wager. 

"If  a  mechanic  were  to  sell  guns  to  persons  whom  he 
knew  proposed  target  shooting  for  a  wager,  we  cannot 
believe  he  would  be  remediless  by  the  laws  in  force  in 
this  state,  when  he  should  seek  to  recover  the  price  of 
such  guns. 

*  *  :ic  *  *  *  * 

"The  consideration  of  this  contract  was  not  a  wager, 
nor  that  a  race  should  be  run  for  a  wager,  but  it  was 
the  delivery  of  the  animal,  which  might  perhaps  be  used 
for  that  purpose.  The  consideration  of  the  note  is  not 
therefore  wicked  in  itself,  nor  is  the  sale  of  a  horse 
prohibited  by  law.' 

The  sale  of  a  billiard  table  is  as  lawful  as  the  sale  of  a 
race-horse.  It  is  not  unlawful  to  own  and  keep  it,  but  it  is 
unlawful  to  keep  it  for  t1\e  purpose  of  wagering  any  article  of 
value  thereon.  There  is  nothing  in  the  distinction  attempted 
to  bo  drawn  by  counsel,  between  the  case  at  bar,  and  the 
one  just  cited.  A  billiard  table  may  be  used  for  recreation, 
a  purpose  as  legal  as  any  purpose  to  which  a  race-horse  can 
be  put.  And  the  question  is,  shall  this  case  be  overruled. 
If  this  was  an  open  question,  unembarrassed  by  previous 
ruling,  our  decision  might  be  different  from  our  present 
determination,  for  we  are  free  to  confess  that  the  weight 
of  authority  is  against  the  right  of  recovery  in  the  case 
in  judgment. 

The  rulings  of  Lord  Mansfield  in  the  cases  ofSoltaan  et  oL 
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V.  JohnsoTij  Oowper'e  Rep.  841,  and  Hodgson  v.  Tbnpfe,  5 
Taunton  R.  181,  cannot  on  any  principle  be  reconciled  with 
the  rulings  of  Chief  Justice  Eyre  and  Lord  Mlenborough  in 
the  cases  of  Lightfoot  v.  Tenant^  1  Bos.  &  Pull.  851,  and 
Langton  v.  HugheSj  1  Maulo  &  Selw.  598.  These  latter 
cases  have  been  followed  in  England  by  the  Common 
Pleas,  sustained  on  error  in  the  Exchequer  Chamber,  in  the 
case  of  The  Gas  Light  and  Coke  Company  v.  Tamer,  5 
Bingham's  N.  C.  666  (35  En.  Com.  Law),  6  Bingham's  N. 
C.  820  (37  En.  Com.  Law.) 

This  conflict  in  the  English  cases  is  ably  commented  upon 
by  Chief  Justice  Robertson,  in  the  case  of  Stede  v.  CurlCy  4 
Dana's  Rep.  881.    After  noticing  the  conflict  he  says : 

*'  Such  being  the  diverse  views  and  opinJons  of  some  of 
the  more  prudent  and  respected  of  those  most  learned  in 
jurisprudence,  it  might  be  deemed  rash  in  this  court  now 
to  express  a  conclusive  opinion  on  the  points  which  have 
been  so  ably  discussed  by  others,  who,  on  each  side  of  the 
controversy,  seem  to  be  sustained  by  specious  and  imposing 
arguments,  uncontrolled  by  positive  authority.  But,  with- 
out enga^ng  in  the  argument,  or  intending  even  to  express 
a  definitive  opinion — ^which,  as  will  presently  be  seen,\is 
not  now  necessary — ^we  feel  that  it  may  be  but  proper  to 
suggest,  in  pasdng,  that  we  would  be  inclined  neither  to 
concur  with,  or  to  dissent  from,  the  doctrine  of  either  party, 
in  extenso  and  altogether,  without  limitation  or  qualification ; 
but  should  rather  incline  to  the  conclusion,  that,  although, 
as  we  are  disposed  to  think,  a  simple  knowledge,  by  a  vendor, 
of  the  fact  that  the  vendee  buys  an  article  for  the  purpose, 
or  with  an  intention,  of  using  it  in  violation  of  the  public 
law,  or  a  principle  of  moral  rectitude,  may,  in  sti^ong  and 
flagrant  cases,  such  as  that  supposed  by  Chief  Justice  Eyre, 
be  a  suflicient  reason  for  withholding,  from  either  party  the 
aid  of  the  law  for  enforcing  the  contract,  yet  there  may  be 
cases  of  a  lighter  shade,  or  less  degree  of  enormity,  in 
which  the  same  fact  might  not,  ahne,  be  entitled  to  the 
same  efieofr;  and  in  the  latter  class,  we  would  be  inclined  to 
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place  the  beer  case  decided  by  Lord  EHenhcrcugh.  And  the 
reafion  why  we  should  be  disposed  to  make  any  discrimi- 
natioD  m  consequence  of  the  color  or  degree  of  the 
transgression  contemplated  by  the  buyer,  and  merely 
understood  by  the  seller,  and  why,  also,  we  are  inclined  to 
agree  with  Chirf  Justice  Eyre  to  some  extent^  is  just  because 
it  does  seem  to  us  that  no  one  can  sell  a  commodity, 
knowing  that  the  buyer  intends  to  use  it  for  any  purpose  so 
fla^tious  as  that  of  murder  or  treason,  or  other  flagrant 
violation  of  the  fundameifdal  rights  of  man,  or  of  society, 
without  betraying  such  a  degree  of  tm'pitude  and  reckless- 
ness as  to  implicate  him  as  a  voluntary  and  active  participant 
in  the  unlawful  design,  and,  as  therefore,  quantum  in  HlOj 
willing  and  instigating  a  crime,  which  it  is  the  civil  duty  of 
every^  citizen  to  oppose;  and  that  the  like  knowledge  alone, 
of  the  buyer^s  purpose  of  unlawful  appropriation  or  use, 
wotdd  not,  necessarily,  lead  to  the  like  deduction  as  to  the 
motive  or  conduct  of  the  seller  in  every  ca«c  of  inferior 
degree,  as  the  beer  case ;  the  case  of  the  purch<ase  of  an 
article  with  the  intention  of  again  makinir  a  fraudulent 
sale  or  use  of  it;  the  case  of  a  loan  of  money  t<>  a  person 
who  borrows  for  the  purpose  of  re-loaning  t^>  a  strsuigcr  at 
illegal  interest;  the  case  of  the  sale  of  merchandise  by  a 
wholesale  merchant,  in  the  regular  course  of  his  business, 
to  one  who,  when  he  buys,  intends  to  smuggle  it  into  a 
foreign  port,  without  paying  the  legal  and  accustomed 
duties ;  and  many  other  cases  of  a  similar  kind,  in  which  a 
citizen  may  be  7ieutralj  without  being  guilty  of  any  incivisnij 
or  of  any  intentional  participation  in  the  unlawful  design. 
In  all  such  cases,  it  would  seem  to  us,  that  in  a  commercial, 
busy  and  enterprising  age,  the  law  should  not  attempt  to 
estt^lish  a  morality  so  pure,  and  exact,  and  vigilant,  as  that 
which  would  make  it  the  lyal  duty  of  every  seUer,  of  every 
vendible  thing,  to  become  a  casuist  or  censor,  so  far  as  to 
make  him  responsible  for  the  known  motives  of  the  buyer, 
and  an  cjcUve  and  guHty  co-operator  with  him  in  his  contem- 
plated  violation  of  law,  of  principle^  or  of  justieeJ^ 
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We  think  it  safe  to  say,  that  in  all  cases  of  a  contem- 
plated fdony,  where  the  act  of  selling  is  under  such 
circumstances  as  would  make  the  seller  an  accessory  before 
the  crime,  he  cannot  recover  from  the  buyer  the  purchase 
money  of  the  thing  so  sold. 

A  late  writer  has  attempted  to  state  the  true  principle  to 
be  deduced  from  these  and  other  conflicting  authorities,  in 
the  following  section :  "  But  the  mere  fact  that  the  seller 
knows  that  the  goods  sold  will  be  applied  to  an  unlawful 
purpose,  will  not  ordinarily  be  sufficient  to  deprive  him  of 
his  right  to  payment  therefor;  he  must  be,  in  some  manner, 
implicated  in  the  transaction,  and  privy  thereto.  And 
therefore,  it  has  been  held  that  it  is  no  defence  to  an  action 
brought  to  recover  the  price  of  goods  sold,  that  the  vendor 
hiew  that  they  were  bought  for  an  illegal  purpose,  provided 
that  it  was  not  made  a  pari  of  the  contract  that  they  should 
be  used  for  that  purpose,  and  provided,  also,  that  the  vendor 
has  done  nothing  in  aid  or  furtherance  of  the  unlawful 
design,  beyond  the  mere  sale  with  the  knowledge  of  the 
illegal  intent  of  the  purchaser.  The  test  whether  a  demand 
connected  with  an  illegal  transaction  is  capable  of  being 
enforced  at  law,  is  to  be  found  in  the  question,  whether  the 
contract,  on  which  the  claim  is  founded,  can  be  wholly 
disconnected  from  the  illegal  transaction,  or  whether  it  was 
in  furtherance  thereof.  Wherever  goods  have  been  sold  for  the 
express  purpose  of  enabling  a  party  to  viokUe  the  law^  the  sale  has 
been  held  to  be  void."    Perkins'  Ed.  of  Story  on  Sales,  §  506. 

The  sentence  in  italics  is  susceptible  of  an  interpretation 
that  would  embrace  every  selling,  where  the  seller  knows 
that  the  thing  sold  is  to  be  used  for  an  illegal  purpose;  but 
we  presume  the  author  intended  this  statement  to  be 
understood  in  a  limited  sense,  so  as  to  make  it  consistent 
with  what  precedes  it. 

The  defence  in  the  case  at  bar  comes  with  an  ill  grace 
from  the  appellant.  He  was  the  party  who  intended  to 
violate  the  law;  he  got  the  property  of  the  plaintiff  below; 
he  does  not  attempt  to  rescind  the  contract  by  offering  to 
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retam  it,  but  holds  it,  and  attempts  to  defeat  the  recovery  for 
the  purchase  money,  on  the  ground  that  the  contract  is 
against  public  morals.  It  may  be  so,  but  a  reward  for  his 
dishonesty  would  not,  in  our  opinion,  tend  to  promote  that 
which  he  has  been  instrumental  in  corrupting. 

The  judgment  is  affirmed,  with  5  per  cent  damages 
and  costs. 

J.  B.  Coffroth  and  D.  0.  DaUy^  for  appellant 

W.  (7.  Kocher,  for  appellee. 
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CuNNiNQHAM  V.  Clabe,  Receiver  of  the  Bank  of  the  Capitol. 

Fksx  Bjjtk — Fo&TEiTUBS  Of  Chabtkb. — A  tree  bank  organised  under 
the  act  of  Maif  2S,  1852,  failing  to  comply  witli  the  proviaions  of  the  act  of 
MarehZ^  1855,  (1  G.  &  H.  124,)  did  not  lose  its  corporate  existence,  for  aU 
purposes,  when  the  latter  act  came  into  force;  but  under  section  48  of  that 
act,  its  charter  would  not  expire  until  March  1,  1857,  and  under  section  6, 
1  B.  S.  1852,  p.  240,  the  bank  would  haTC  three  years  fh>m  that  date  to  sue 
and  be  sued,  and  to  settle,  dispose  of  and  convey  its  property,  and  divide 
the  capital  stock,  but  not  to  continue  a  banking  business. 

APPEAL  from  the  Marion  Circuit  Court. 

Gbegoey,  J. — Clarky  as  receiver  of  the  property  of  the  Bank 
of  the  Capitol,  sued  John  W.  Dodd,  Nailmnid  F.  Cunningham^ 
Charles  F.  AUen  and  William  J".  Wallace,  for  the  wrongfid  con- 
version of  an  iron  safe,  counter  and  fixtures,  and  a  desk,  alleged 
to  be  of  the  aggregate  value  of  1820  dollars.  Dodd,  Canning- 
ham  and  WaUojce,  disclaimed  all  interest  in  the  property ;  that 
the  property  was  not  in  their  possession ;  that  they  never 
had  or  held  the  same  in  their  own  right;  that  it  was  placed 
in  the  office  of  the  Auditor  and  Treasurer  of  State  by 
Aqmlla  Jones,  former  treasurer,  as  the  property  of  the  State 
of  Indiana,  and  formed  a  part  of  the  furniture  and  fixtures 
in  said  offices,  and  that,  at  the  close  of  the  respective  terms, 
of  Dodd  and  Ounninghmti,  the  same  was  left  by  them  in 
the  said  offices,  and  was  by  them  turned  over  as  the  prop- 
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erty  of  the  state  to  their  successors  in  office,  and  that  the 
said  property  still  remains  in  the  custody  of  their  successors. 

The  appeUee  moved  to  strike  out  this  disclaimer.  The 
court  below  took  no  action  thereon. 

The  defendants  below  fQed  their  answer  in  two  para- 
graphs: first,  general  denial;  second,  property  in  the  State 
of  Indiana.  Reply  to  second  paragraph,  general  denial. 
The  death  of  Allen  was  suggested,  and  the  suit  as  to  him 
abated.  Trial  by  the  court;  finding  for  the  defendants, 
Dodd  and  WaUace,  and  for  the  plaintiff  against  the  defendant 
Cunningham  for  2000  dollars.  A  motion  by  appellant  for  a 
new  trial  was  overruled,  and  he  excepted.  The  evidence  is 
in  the  record. 

The  entries  in  the  order  book,  and  not  the  complete 
record,  of  the  case  of  JohnW.  Hamilton^  administrator,  &c., 
against  The  Banic  of  the  CapUoly  John  Wooley,  Isaac  Coffin 
and  Michad  Fitzgibbon^  under  which  Clark  claims  to  act,  were 
introduced  in  evidence.  From  these  entries,  it  appears  that 
the  judgment  was  rendered  on  the  8d  of  Jvlyy  1858,  and  the 
plaintiff  appointed  receiver,  &c.,  on  the  7th  of  December 
following. 

It  is  said  by  counsel,  that  an  assignment  made  to  the 
defendants,  Coffin  and  Fitzgibbony  was  set  aside  as  being 
fraudulent  on  its  face.  That  could  only  be  made  to  appear 
by  the  introduction  in  evidence  of  the  papers  constituting, 
under  the  statute,  the  complete  record.  Without  the  com- 
plaint, it  is  impossible  to  know  what  assignment  was  so  set 
aside. 

The  evidence  shows  that  The  Bank  of  the  Capitol  was  a 
free  bank,  organized  under  the  act  of  May  28,  1852, 
authorizing  and  regulating  the  business  of  general  banking ; 
that  it  did  not  comply  with  the  requirements  of  the  act  of 
March  8, 1855,  (1 G.  &  H.  124) ;  that  the  bank  owed  the  state 
some  5000  dollars  for  money  on  deposit;  that  the  state  took 
the  property  in  controversy  at  2000  dollars,  and  gave  the 
bank  credit  for  that  sum ;  that  this  arrangement  was  made 
with  Wootet/y  the  president  of  the  bank,  FUzgitbon  and 
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Oqffinj  on  the  25th  of  Marchj  1858;  that  the  property  was 
moved  to  the  state  offices ;  that  afterward^  on  the  25th  of 
JuMj  1859,  WaUacCy  as  sherifp,  sold  the  property  on  an 
execution  issued  on  a  judgment  in  fiavor  of  AUeriy  rendered 
on  the  12th  of  January,  1859,  and  Palmer,  the  deputy 
auditor,  bought  it  in  at  623  dollars  and  67  cents,  for 
the  state. 

On  the  5th  of  Juiy,  1859,  Glark  demanded  the  property  of 
defendants  Cfunningham  and  JDodd;  the  former  said  it  was 
in  his  custody  as  the  property  of  the  state ;  that  it  had 
been  bought  by  Mr.  Jones  for  the  use  of  tiie  state,  and 
declined  giving  it  up.  The  property  was  then,  and  still  is, 
in  the  treasurer's  office. 

There  are  two  questions  made  in  argument.  It  is  con- 
tended by  the  counsel  for  the  appellant:  first,  that  he  is  not 
liable  for  the  wrongful  conversion  of  the  property  under  the 
facts  of  the  case;  second,  that  the  evidence  shows  that  the 
property  is  the  property  of  the  state. 

We  will  examine  the  latter  question  only,  as  that  disposes 
of  the  case,  and  renders  a  decision  of  the  former  unne- 
cessary. 

It  is  claimed  by  the  counsel  for  the  appellee,  that  at  the 
time  of  the  purchase  by  the  state  there  was  no  bank  in 
existence,  and  that  WooUjfs  powers  terminated  with  the 
existence  of  the  corporation.  The  case  of  Wilson  v,  Tesson 
d  al..  12  Ind.  285,  is  cited  in  support  of  the  proposition 
that  the  bank  had  ceased  to  be  a  corporation,  but  the 
question  now  before  the  court  was  not  involved  in  that  case. 
Pebxins,  J.,  in  delivering  the  opinion  of  the  court,  says: 
"  The  Bank  of  the  Capitol  having  failed  to  comply  with  the 
requirements  of  the  act  of  1855,  had  no  power  to  do  general 
banking  business  in  its  corporate  capacity,  after  it  came  into 
force." 

By  the  provisions  of  the  act  of  1855,  the  bank  did  not 
cease  to  be  a  corporation  for  all  purposes.  The  48th  section 
reads  thus:  Every  bank  or  banking  association,  organized 
under  the  provisions  of  the  general  banking  law  of  this 
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state,  may,  in  case  it  fihall  immediately  after  the  passage  of 
this  act  pay  all  its  circulating  notes  in  coin,  upon  demand, 
have  until  the  first  day  of  Marehy  1857,  to  wind  upj  or  accept 
the  provisions  of  this  act!^  Under  this  section,  the  bank 
continued  to  be  a  corporation,  for  the  double  purpose  of 
winding  up  and  accepting  the  promsions  of  that  act. 

The  general  law  respecting  corporations  provides  that 
^^  All  corporations  whose  charters  shall  expire  by  limitation, 
forfeiture  or  otherwise,  shall  nevertheless  be  continued 
bodies  corporate  for  three  years,  after  the  time  they  would 
have  been  so  dissolved,  for  the  purpose  of  prosecuting  and 
defending  suits,  to  which  they  are  a  party,  and  to  enable 
them  to  settle,  dispose  of  and  convey  their  property,  and 
divide  the  capital  stock,  but  not  to  continue  the  business 
for  which  such  corporations  were  established."  1  R.  8. 
1862,  §  6,  p,  240. 

^^At  common  law,  upon  the  civil  death  of  a  corporation,  all 
its  real  estate  remaining  unsold  reverts  to  the  grantor  and  his 
heirs;  for  the  reversion,  in  such  an  event,  is  a  condition 
annexed  by  the  law,  inasmuch  as  the  cause  of  the  grant  has 
failed.  The  personal  estate  in  England  vests  in  the  king; 
and  in  our  own  country  in  the  people,  or  state,  as  suc- 
ceeding to  this  right  and  prerogative  of  the  crown.  The 
debts  due  to  and  from  it  are  totally  extinguished;  so  that 
neither  the  members  nor  directors  of  the  corporation  cbh 
recover  or  be  charged  with  them  in  their  natural  capacities." 
Angdl  &  Ames  on  Corporations,  ch.  22,  §  6,  (8d  ed.,)  and 
the  authorities  there  cited. 

If  the  position  assumed  by  the  counsel  for  the  appellee 
is  correct,  we  cannot  see  by  what  right  JBamxUonj  as  adminis- 
trator of  Morrison^  recovered  his  judgment  against  l^o 
corporation  on  the  3d  of  Jvly^  1868,  long  after  the  time 
limited  by  the  act  of  1866  for  the  bank  to  wind  up. 

But  we  think  that  these  two  statutes  should  stand  and 
have  their  fall  force ;  that  the  charter  of  The  Bank  of  the 
Capitol  did  not  expire,  within  the  meaning  of  the  general 
law  respecting  corporations,  until  March  1, 1867,  and  that 
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the  bank  had  three  years  from  that  time  to  Bue  and  be 
sued,  to  settle,  dispose  of  and  convey  its  property,  and 
divide  the  capital  stock,  but  not  to  continue  the  business 
for  which  it  was  established.  We  are  not  inclined  to  follow 
the  case  of  Wilson  v.  Tesson  et  aLy  supray  further  than  the 
point  ruled,  and  as  this  is  not  in  conflict  with  this  opinion, 
we  shall  express  no  opinion  as  to  the  propriety  of  overrul- 
ing that  case. 

With  this  view  of  the  law,  we  have  no  difficulty  in 
determining  that  the  property  in  controversy  was  in  the 
state,  and  that  a  new  trial  ought  to  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  to  said 
court,  with  directions  to  award  a  new  trial,  and  for  further 
proceedings. 

Oscar  B.  Hord^  Attorney  Gteneral,  and  McDonald  ^  Boache, 
for  appellant 

H.  C.  Newcamb  and  B.  K.  ElUMy  for  appellee. 


Ejbnyon  and  Others  v.  Smith. 

Usumr — ^Pkotuo  Foriioh  Statitti. — Suit  upon  promissory  notes  reserr- 
ing  interest  at  the  rate  of  ten  per  cent.  Answer  thai  the  notes  were 
made  and  delivered  in  the  State  of  Nem  Ycrky  and  not  in  the  state  of 
Mithigany  where  they  bore  date ;  that  by  the  laws  of  New  Ycth  seven  per 
cent,  interest  only  could  be  taken  or  reserved,  and  if  a  greater  rate  of 
interest  should  be  reserved,  such  note  was  void.  Two  sections  of  the 
law  of  Ntw  York  were  set  out,  the  first  fixing  the  legal  rate  of  interest  at 
seven  per  cent.,  and  the  second  providing  that  when  a  greater  rate  ^Hhan 
Of  abov  de9cribed"  was  reserved,  the  contract  should  be  void.  On  the 
trial  of  the  cause,  the  second  section  only  of  the  law  of  New  York 
was  given  in  evidence,  and  Judgment  was  given  for  the  principal  of  the 
notes  and  interest  at  the  rate  of  iix  per  cent. 

Held,  that  as  the  section  of  the  law  of  New  York  given  in  evidence,  did  not 
show  what  the  legal  rate  of  interest  in  that  state  was,  the  Judgment  of 
the  court  was  not  erroneous. 

APPEAL  from  the  Mkhart  Common  Pleas. 

Eluott,  C.  J.-Suitby  Smithy  the  appellee,  against  the  appel- 
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lants,  on  three  several  promiasory  notes,  executed  by  the 
appellants  to  5wii^A— one  for  $2,000,  and  the  others  for 
§1,000  each— all  dated  AprU  1,  1859,  and  payable  two 
years  after  date. 

Issues  of  feet  were  formed  and  tried  by  the  court,  by 
agreement  of  the  parties.  The  court  found  for  the  plaintiff 
the  amount  due  upon  the  notes,  computing  interest  at  the 
rate  of  six  per  cent. 

The  notes  arc  all  dated  ^^  JEdward^rgh,  Cass  county, 
Michigan^^  and  bear  ten  per  cent,  interest. 

A  motion  for  a  new  trial,  made  by  the  defendants,  was 
overruled,  and  judgment  upon  the  finding.  The  defendants 
appeal 

The  only  question  presented  by  the  appellants*  brief,  for 
the  reversal  of  the  judgment,  arises  upon  the  finding  of  the 
court  on  the  evidence,  under  the  fourth  paragraph  of  the 
defendants'  answer.  That  paragraph  alleges  that  the  notes 
were  made  and  delivered  to  the  plaintiff  in  the  State  of 
New  Yorky  and  not  at  Edwardsburgh^  in  the  State  of  MkhU 
gaUj  as  they  purported;  but  that  they  were  so  dated  for  the 
fraudulent  and  corrupt  purpose  of  avoiding  the  usury  laws 
of  the  State  of  New  York.  That  by  the  statute  of  the  latter 
state,  in  force  at  the  time  said  notes  were  executed,  seven 
per  centum  interest  per  annum,  only,  could  be  taken  or 
reserved,  and  if  a  greater  rate  of  interest  should  be  reserved, 
such  note  or  contract  is  declared  to  be  void.  The  paragraph 
sets  out  what  purports  to  be  the  first  and  fifth  sections  of  an 
act  of  the  Legislature  of  the  State  of  New  York. 

The  first  section  fixes  the  rate  of  interest  upon  the  loan 
or  forbearance  of  money,  Ac,  at  seven  per  cent.  The  fifth 
section  is  as  follows :  "  Sec.  5.  All  bonds,  bills,  notes,  assur- 
ances, conveyances,  all  other  contracts  or  securities  what- 
ever, (except  bottomry  and  respondentia  bonds  and  con- 
tracts,) and  all  deposits  of  goods  or  other  things  whatever, 
whereupon,  or  whereby,  there  shall  be  reserved  or  taken,  or 
secured,  or  agreed  to  be  reserved  or  taken,  any  greater  sum 
or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
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goods  or  things  in  action,  than  as  above  described,  shall  be 
void;  but  this  act  shall  not  affect  such  paper  as  has  been 
made  and  transferred  previous  to  tbe  time  the  same  takes 
effect." 

The  evidence  is  all  contained  in  the  record.  It  shows 
that  a  part  of  the  makers  of  the  notes  resided  in  this  State, 
and  the  others  in  the  State  of  MichigaTL  The  notes  were 
drawn  up  and  signed  by  all  the  makers  in  the  State  of 
Indianoy  and  were  dated  in  Michigan,  and  regarded  as  JMkk- 
igan  notes,  for  the  purpose  of  avoiding  the  usury  laws  of 
IndHarui.  The  note  for  |2,000  was  blank,  as  to  the  amount, 
and  all  of  them  were  blank  as  to  the  day  of  their  date,  and 
the  t^me  (two  years)  they  were  to  run,  and  in  that  condition 
were  delivered  to  Solomon  N.  ChappeU,  who,  as  the  agent  of 
the  makers,  delivered  them  to  the  plaintiff  in  the  State  of 
Neu)  York,  where  he  resided,  and  received  from  him  there- 
for, for  the  makers,  the  sum  of  four  thousand  dollars. 

The  record  shows  that  the  defendants,  on  the  trial,  offered 
and  read  in  evidence  the  Jifih  section  of  the  statutes  of  the 
State  of  New  Yarkj  as  above  copied  into  this  opinion.  The 
first  section  set  forth  in  the  answer  was  not  given  in  evi- 
dence; nor  is  there  any  evidence  in  the  record  showing,  or 
tending  to  show,  when  the  said  fifth  section  was  enacted  or 
took  effect. 

Allowing  that,  under  the  circumstances  stated,  the  notes 
are  deemed  to  have  been  ipade  in  the  State  of  New  Yorky 
where  they  were  delivered  to  the  plaiutiff,  and  governed  by 
the  laws  of  that  State— a  question  that  we  do  not  decide- 
still  the  finding  of  the  Court  below  was  clearly  right  The 
section  of  the  statute  given  in  evidence  declares  that  all 
bonds,  biUs,  notes,  &c.,  whereby  a  greater  rate  of  interest  is 
reserved  or  taken  ^Hhan  as  above  described,"  shall  bo  void. 

The  rate  of  interest  referred  to,  is  not  stated  in  that  section 
of  the  statute,  nor  was  there  any  evidence  before  the  Court 
from  which  the  Judge  who  tried  the  case  could  judicially 
determine  such  rate.    For  aught  that  appears  in  the  evi- 
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dence,  it  may  have  been  ten  per  cent. — ^the  amount  secured 
by  the  note. 

We  think  the  court  below  did  not  err  in  its  finding,  and 
the  judgment  must,  therefore,  be  affirmed. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

JR.  Lawryy  for  appellants. 

JST.  C,  Newcomb  and  J.  Tarkington^  for  appellees. 
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1 146   330  MoRTQAGEE — ^PvBCBABEK  IM  OooD  Faith. — The  mortgagee  who  takes  a 

mortgage  in  good  faith  to  secure  a  pre-existing  debt,  is  entitled  to  be 
regarded  as  a  purchaser  for  a  yaluable  consideration,  and  to  be  protected 
as  such.    Page  20. 
JuMiOB  MoBTQAGE. — A  holder  of  a  Junior  mortgage  is  not  bound  to  pay 
off  a  prior  incumbrance,  unless  he  expressly  agrees  to  do  so. 

APPEAL  from  the  Marion  Circuit  Court. 

Elliott,  0.  J. — Jordan^  the  appellee,  sued  the  appellants 
and  others  to  recover  against  Melvilk  D.  Babcock^  one  of  the 
defendants,  for  fraud  in  the  sale  of  real  estate,  and  to  make 
the  amount  recovered  a  specific  lien  on  certain  lots  in  the 
city  of  Indianapolis. 

The  complaint  alleges  that,  on  the  28th  day  of  January, 
1859,  the  plaintiff  was  the  owner  of  lot  59,  in  the  north 
half  of  lot  9,  in  McCarhfs  subdivision  of  out-lots  numbered 
118  and  119,  in  the  city  of  Indianapolis.  That  the  defend- 
ants, Melville  D.  Babcock  and  Thomas  Springstead,  repre- 
sented to  the  plaintiff  that  said  Springstead  was  the  owner 
in  fee,  by  a  good  and  unincumbered  title,  of  875  acres  of 
land,  situated  in  Randolph  county,  in  the  state  of  Virginia^ 
which  said  Springstead  had  bargained  and  sold  to  said  Md- 
ville  D.  Babcock  for  a  consideration  then  fully  paid;  and 
thereupon  the  said  -BafccoeA  proposed  to  the  plaintiff  to  have 
said  land  conveyed  to  him,  to  pay  him  $80  in  cash^  aad 
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deliver  to  him  two  horses  of  the  value  of  $100  each,  in  con- 
ffideration  of  the  conveyance  by  the  plaintiff  of  the  lots  in 
IndianapoliSy  and  their  appurtenances,  subject  to  the  pay- 
ment of  a  balance  due  upon  a  mortgage  to  the  estate  of 
Nicholas  McCartyj  deceased,  for  $180.  That  the  plaintiff, 
relying  upon  the  representations  of  said  Babcock  and  Spring- 
steady  and  beiag  ignorant  of  the  truth  or  falsity  thereof,  and 
having  no  means  of  information  upon  the  subject,  accepted 
said  proposition,  and  then  received  of  said  MdviUe  D.  Bab- 
cock  the  sum  of  $80,  the  two  horses,  and  the  conveyance, 
by  Springsteady  at  the  request  of  said  Babcocky  of  875  acres 
of  land  in  Banddph  county,  Virginiay  by  a  deed  of  war- 
ranty. That  MdviUe  D.  Babcock  has  been,  and  still  is, 
insolvent,  and  by  reason  thereof  had,  for  a  long  time,  been 
carrying  on  business  in  the  name  of  his  father,  Henry  Bab- 
cocky  an  old  man  without  means.  That  the  plaintiff,  by 
the  direction  of  MdviUe  D.  Babcocky  conveyed  said  lots  to 
Henry  Babcocky  subject  to  the  mortgage  aforesaid  to  the 
estate  of  McCarty^  ^^  which  said  Babcock  agreed  to  pay,"  and 
has  paid  thereon  the  sum  of  sixty-three  dollars  and  seventy- 
five  cents,  leaving  a  balance  of  116  dollars  and  25  cents, 
with  accruing  interest. 

The  complaint  further  avers,  that  the  representations  of 
Springstead  and  MdviUe  D.  Babcocky  as  to  the  titie  of  Spring- 
stead  to  the  Virginia  lands,  were  wholly  false;  that  he  had 
no  land  in  Bandolph  county,  VtrginiUj  whatever,  which  they 
well  knew.  That  after  the  execution  of  the  deed  by  the  plain- 
tiff to  Henry  Babcocky  he  and  his  wife,  MrvUy  Babcocky  who  are 
also  made  defendants,  joined  in  executing  a  mortgage  upon 
said  lots  to  ^^Babcock  ^  Co.,"  a  firm  composed  of  John  D.  Phxz- 
nixy  Francis  M.  Babcocky  John  Babcock  and  PhUip  PhceniXy  pro- 
fessing to  be  made  to  secure  the  payment  of  $1,689  and  89 
cents,  upon  sundry  notes  dated  May  1,  1859;  that  said 
notes  and  mortgage  were  made  and  given  upon  the  consid- 
eration of^  and  to  secure,  a  debt  existing  prior  to  the  making 
of  said  conveyance,  and  prior  to  any  contract  or  engage- 
ment  to  make  the  same,  and  that  Henry  Babcock  paid  no 
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consideration  for  the  lots,  other  than  as  part  thereof  was 
paid  by  MdvUle  D.  Babcock.  The  complaint  farther  alleges 
that  by  reason  of  the  fraud  of  MdviUe  D.  Babcock  and 
Springsteadj  the  plaintiflF  has  not  received  the  value  of  said 
lots  by  about  $1,000,  and  prays  that,  on  the  final  hearing, 
the  balance  due  the  plaintiff  may  be  decreed  a  charge  on 
said  lots,  and  that  they  be  sold  to  pay  the  same,  and  for 
other  and  proper  relief.  The  complaint  was  subsequently 
amended  by  averring  that,  after  the  commencement  of  the 
suit,  John  D.  Phomix,  one  of  the  defendants,  had  died,  and 
his  "unknown  heirs'*  were  miade  defendants. 

On  the  80th  of  Marcliy  1861,  PhiUp  PhceniXy  Francis  M 
Babcock  and  John  Babcock  appeared  and  answered  in  three 
paragraphs,  as  follows: 

1.  By  general  denial 

2.  That  on  the  10th  day  of  Maj/j  1859,  the  said  Henry 
Babcock  J  being  indebted  to  them,  who  are  wholesale  grocers 
in  the  city  of  New  York,  by  notes  amounting  to  the  sum  of 
|1,689,  with  his  wife,  JEmily  Babcock,  executed  to  them  a 
mortgage  on  the  lots  to  secure  said  indebtedness;  that  at 
the  June  teim,  1860,  of  the  Marion  Common  Pleas  Court, 
the  last  of  the  notes  secured  by  the  mortgage  having 
matured,  said  defendants  caused  suit  to  be  brought  in  said 
court  for  the  foreclosure  of  the  mortgage,  and  that  such 
proceedings  were  had  therein  that  afterward  they  recov- 
ered judgment  against  said  Henry  Babcock  for  the  amount 
due  on  the  notes,  and  for  the  foreclosure  of  the  mortgage 
and  the  sale  of  said  lots,  in  defeailt  of  the  payment  of  the 
judgment  by  Henry  Babcock. 

That  afterward  a  proper  order  of  sale  was  issued  on  the 
judgment  and  decree  to  the  sheriff  of  Marion  county,  who 
afterward,  on  the  28th  day  of  July,  1860,  sold  said  lots  to 
one  John  Ketcham,  and  that  the  said  KetchoMj  after  receiving 
the  sheriff's  deed  therefor,  sold  and  conveyed  the  same  to 
John  D.  Phomix.  They  also  deny  all  knowledge  of  the 
fittud  charged  in  the  complaint. 

8.  That  one  William  H.  H.  Johnson  purchased  said  lots 
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of  one  Margaret  McCarh/j  and  executed  to  her  his  note  for 
$520,  being  a  port  of  the  purchase  money  therefor;  and  on 
the  same  day  the  said  Johnson^  for  the  purpose  of  securing 
the  payment  of  ssdd  sum,  executed  to  said  Margaret 
MeCarty  a  mortgage  on  the  lots;  and  the  said  sum  of  |520 
remaining  unpaid,  the  said  Margaret  caused  suit  to  be 
brought  on  said  note  and  mortgage  at  the  June  term,  1860, 
of  the  Marion  Court  of  Common  Pleas,  and  such  proceed- 
ings were  had  therein,  in  said  court,  that,  on  the  27th  day 
of  JunCj  1860,  said  Margaret  recovered  against  the  said. 
Johnson  the  sum  of  113  dollars  and  63  cents,  without  relief 
from  appraisement  laws,  and  also  a  decree  of  foreclosure  on 
the  mortgage  and  for  the  sale  of  the  lots.  That  said  John-- 
son  failing  to  pay  said  judgment,  the  clerk  of  said  court 
issued  to  the  sheriff  of  the  county  a  copy  of  the  decree,, 
with  an  order  for  the  sale  of  the  lots  to  satisfy  said  judg- 
ment, interest  and  costs;  and  that  the  sheriff,  having  first 
legally  advertised  the  same,  did,  on  the  25th  day  of  August^ 
1860,  at  public  sale,  seU  the  north  half  of  said  lots  118  and  119 
to  the  defendant,  Francis  M.  Baboocky  for  the  sum  of  seventy- 
five  dollars  and  fifty -four  cents.  That  said  sheriff  thereupon 
executed  to  said  Francis  M.  Babcock  a  deed  of  conveyance 
for  the  north  half  of  said  lots,  &c. 

The  plaintiff  replied: 

First  J  by  a  general  denial 

Second.  ^  For  further  reply  to  the  second  paragraph  of  the 
answer  the  plaintiff  says  that  the  mortgage  therein  men* 
tioned,  was  executed  by  said  Henry  Babcock  for  a  debt  exist- 
ing long  prior  to  the  making  and  delivery  of  said  mortgage, 
to-wit:  before  the  said  Henry  Babcock  acquired  any  title  to 
said  premises;  and  that  before,  and  at  the  time  of  the  pur- 
chase of  said  premises  by  said  Ketcham  at  sheriff's  sale,  this- 
suit  was  pending,  and  the  said  KdekoMj  and  all  of  said 
defendants,  had  due  notice  thereof,"  &c* 

THrd.  That  ^at  the  time  the  complaint  of  said  Phcenix 
and  others  was  filed  in  said  Court  of  Comnoion  Pleas,  and  at 
the  time  the  judgment  of  foreclosure  thereon  was  rendered^ 
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and  at  the  time  the  writ  to  execute  the  same  was  isfiued, 
and  at  the  time  the  sale  of  said  lots  thereunder  was  made 
to  said  KetchaMj  the  complaint  of  said  plaintiff  herein  was 
pending  in  the  said  Marion  Circuit  Court,  of  which  said 
defendants  and  said  Ketcham  had  notice,  and  the  plaintiff 
further  avers  that  he  was  not  a  party  to  said  suit  of  fore- 
closure, nor  bound  thereby." 

Fcmrth.  "And  for  further  reply  to  the  third  paragraph  of 
said  answer,  the  said  plaintiff  says  that  at  the  time  the  com- 
plaint of  said  McCarty  was  filed  in  the  Court  of  Common 
Pleas  of  said  counly,  and  at  the  time  said  judgment  of  fore- 
closure was  rendered  thereon,  and  at  the  time  the  writ  to 
execute  the  same  was  issued,  an.d  at  the  time  the  sale  there- 
imder  was  made  to  said  defendants,  the  complaint  of  the 
plaintiff  herein  was  pending  in  the  Marion  Circuit  Court,  of 
which  the  defendants  had  notice.  And  the  plaintiff  avers 
that  he  was  not  a  party  to  said  last  named  proceedings  of 
foreclosure,  and  was  not  bound  thereby.  That  said  defend- 
ants, by  virtue  of  their  mortgage  from  said  Babcocky  repre- 
sented him,  and  were  bound  to  pay  off  and  discharge  the 
said  mortgage  debt  to  said  McCartyy  and  that  their  actings 
and  doings  in  permitting  said  premises  to  go  to  sale  under 
the  same,  and  thereby  to  acquire  a  title  against  the  plaintifl^ 
were,  and  are,  a  fraud  upon  the  plaintiff" 

The  defendants,  Fraruis  M.  BaJbcockj  John  JBabcoek  and 
Philip  Phcsnix  filed  a  demurrer  to  said  2d,  8d  and  4th  para- 
graphs of  the  plaintiff's  replication,  which  was  overruled 
by  the  court  and  the  mlii:^  thereon  excepted  to. 

Publication  having  been  made  and  proved,  as  to  the 
unknown  heirs  of  John  IK  JRtonsx,  they  were  defaulted, 
and  JB.  B.  Duncan  was,  by  the  court,  appointed  guardian 
ad  likm  f(»r  them,  and,  thereupon,  filed  his  answer  in 
dasial  of  the  complaint. 

A  default  was  taken  agaimrt  JfeZviBs  D.,  J%my  and  JM^ 
Bahcoch. 

The  suit  was  dismissed  as  to  Spmgstead. 

The  jury,  to  whcaa  tlie  cause  waa  submitted^  finnid  for 
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the  plaintiff  the  sum  of  1984.80.  Motion  for  a  new  trial  by 
the  appellants  overruled,  and  a  judgment  against  Henry 
Baboock  on  the  finding  of  the  jury,  and  that  unless  the 
same  should  be  paid  within  twenty  days,  the  lots  described 
in  the  complaint  should  be  sold,  &c.,  to  satisfy  the  same. 
We  are  not  £Bivored  with  a  brief  in  the  case  by  the  counsel 
of  the  appellee. 

The  first  question  urged  by  the  appellants  for  a  reversal 
of  the  decree  of  the  Circuit  Court,  arises  upon  the  ruling  of 
that  court  in  overruling  the  demurrer  to  the  2d,  8d  and  4th 
paragraphs  of  the  plaintiff's  reply  to  the  second  and  third 
paragraphs  of  the  appellants'  answer.  The  second  and  third 
paragraphs  of  the  reply  are  directed  to  the  second  para- 
graph of  the  answer,  which  sets  up  the  mortgage  by  Henry 
Babcoek  to  the  appellants,  the  foreclosure  thereof,  and  the 
sale  of  the  mortgaged  premises  by  the  sheriff  to  Ketcham. 

The  second  reply  simply  alleges  that  the  mortgage  to  the 
appellants  was  given  to  secure  a  pre-existing  debt,  and  that 
Ketcham  had  notice  of  the  pendency  of  this  suit  before  his 
purchase  under  the  mortgage  at  sheriff's  sale. 

The  question  raised  by  the  reply  is  this,  viz :  Is  the 
mortgagee  of  a  mortgage  taken  in  good  faith  to  secure  a 
pre-existing  debt,  regarded  as  a  purchaser  for  a  valuable 
consideration,  and  protected  as  such?  The  replication 
under  consideration  assumes  the  negative;  but  the  same 
question  has  been  ruled  affirmatively  by  this  court,  in  the 
case  of  Work  v.  Brayton  et  al.y  5  Ind.,  896.  PerkinSj  J.,  in 
delivering  the  opinion  of  the  court  in  that  case,  says :  "  The 
question  whether  a  mortgagee,  in  a  mortgage  ^ven  for  the 
Becmity  of  a  pre-existing  debt,  is  to  be  regarded  as  a  pur- 
chaser for  a  valuable  consideration,  has  been  decided  d^er- 
entiy  by  different  courts;  and  there  has  been  a  like  diver- 
rity  of  opinion  upon  the  analogous  question^  whether  the 
holder  of  commercial  paper  assigned  as  collateral  security 
for  a  pre-existing  debt,  is  to  be  treated  as  a  holder  for  a 
valuaUe  consideration.  The  latter  of  these  questions  this 
court  decided  in  the  affirmative  iisk  Vaktte  v.  Mdsony  1  Ind., 
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288;  and  it  would  seem  that  the  principle  of  that  case 
applied  to  a  mortgagee  of  real  estate  to  secure  a  like  indebt- 
edness, would  require  that  he  be  regarded  as  a  purchaser 
for  a  valuable  consideration.  *  *  *  If  it  is  not  to  be  so 
regarded,  the  titles  of  purchasers  and  mortgagees  for  such 
a  consideration,  must  be  of  comparatively  litde  value,  as 
they  may,  at  any  time,  be  unexpectedly  overrode  by  secret 
invisible  liens  for  unpaid  purchase  money  to  some  former 
grantors,  or  by  some  other,  tiU  then  unknown,  alleged 
equitable  claims,  which  might,  in  their  origin,  have  been 
without  trouble  made  secure  by  open,  recorded  instruments, 
that  would  have  been  notice  to  all  the  world.  *  *  *  * 
"  A  pre-existing  debt  is  held  to  bo  a  valuable  consideration 
by  Story  J  in  the  second  volume  of  his  Equity  Jurisprudence, 
pp.  657, 658,  and  he  cites  for  the  doctrine  MUford  v.  Mitfordy 
9  Ves.,  100,  and  Bayley  v.  Greendeafi  7  Wheaton,  46.  In 
vol.  2,  pt.  1,  p.  73,  of  White  and  Tudor's  Leading  Cases  in 
Equity,  they  say :  *  Similar  decisions  were  made  in  Eicheson 
V.  BichesoUj  2  Grattan,  497,  and  in  Dey  v.  Dunharrij  2  John- 
son's Chancery  R,  182;'  though  this  latter  case  has  not 
been  followed  in  New  York.  Kent,  in  the  4th  vol.  of  his 
Commentaries,  p.  154,  approves  the  doctrine,  and  expresses 
the  conviction  that  it  rests  on  grounds  that  will  command 
general  assent.  He  cites  in  support  of  it  Roberts  v.  Salis- 
bury,  3  GUI  and  J.,  425,  and  Oann  v.  Chester,  6  Yerger's 
Tenn,  R,  205." 

The  argument  of  the  court  for  the  justice  of  the  rule,  in 
the  case  of  Work  v.  Brayton  et  al.,  supra,  would  seem  to  be 
peculiarly  applicable  to  tbe  case  at  bar.  Here  it  is  not  pre- 
tended thait  the  mortgagees  had  any  notice  of  the  alleged 
fraudulent  representations  of  MdviUe  D.  Babcock  and 
Springstead  to  Jordan,  aod  Henry  Babcock,  the  mortgagor, 
derived  his  title  directly  from  Jordan,  and  not  through  Md- 
viUe  JD.  Babcock  or  Springstead.  The  same  principle  was 
ag^in  recognized  and  confirmed  in  the  case  of  Wright  v 
Bundy,  11  Ind.,  898.  We  think,  therefore,  that  the  2d  par- 
agraph of  the  replicati)on  was  bad,  and  the  demurrer  to  it 
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should  have  been  sustained.  Indeed,  the  complaint  is  bad, 
BO  far  as  it  seeks  a  lien  on  the  lots  as  against  the  appellants' 
mortgage.  The  answer,  however,  goes  farther,  and  shows 
a  foreclosure  of  the  mortgage,  and  the  sale  of  the  lots  under 
it  by  the  sheriff  to  Ketcham.  He  derives  title  through  the 
mortgage,  and  notice  to  him  of  l!he  alleged  fraud,  before 
his  purchase,  cannot  affect  his  title.  The  second  paragraph 
of  tiie  answer  was,  therefore,  a  valid  bar  to  the  suit,  as 
against  the  appellees,  and  to  the  claim  of  the  plaintiff  for  a 
lien  on  the  lots  for  the  amount  he  might  recover  for  the 
alleged  fraud. 

If  the  title  had  remained  in  Henry  Babcocky  perhaps, 
under  the  averments  in  the  complaint,  the  plaintiff  might 
have  asserted  a  lien  as  against  him,  but  that  question  is  not 
properly  before  us,  and  we  do  not,  therefore,  decide  it. 

The  third  paragraph  of  the  replication  avers  that  this 
suit  was  commenced  before  the  suit  to  foreclose  the  mort- 
gage to  ^^Babcock  ^  Go."  and  was  still  pending  at  the  time 
of  the  sale  to  Ketcham^  who  had  notice  thereof.  It  also 
avers  that  the  plaintiff  here  was  not  a  party  to  the  suit  of 
foreclosure,  nor  bound  thereby.  It  was  not  necessary  that 
Jordan  should  be  a  party  to  tiie  suit  of  foreclosure,  and  he 
was,  nevertheless,  bound  thereby,  because  the  mortgagees 
stood  in  the  relation  of  purchasers  for  a  valuable  considera- 
tion, and  their  equity,  thereby,  had  priority  to  the  plain- 
tiff's.   The  paragraph  was  clearly  bad. 

The  third  paragraph  of  the  answer  sets  up  a  sale  of  the 
lots  xmder  a  foreclosure  of  the  mortgage  to  Margaret 
McCarty;  and  the  4th  paragraph  of  the  reply  is  directed  to 
that  paragraph  of  the  answer,  and  alleges  the  pendency  of 
this  suit  at  the  time  of  the  commencement  of  that,  and  at 
the  time  of  the  judgment,  foreclosure  and  sale  imder  that 
mortgage,  and  notice  to  the  purchaser;  and  further  avers 
that  the  plaintiff  in  this  suit  was  not  a  party  to  said  suit  of 
foreclosure,  nor  bound  thereby ;  and  that  said  appellants, 
by  virtue  of  their  mortgage  from  sfdd  Henry  Babcock^  rep- 
resented him,  and  were,  therefore,  bound  to  pay  off  and 
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discharge  the  said  mortgage  debt.  In  reference  to  the 
latter  averment,  it  may  be  sufficient  to  remark  that  it  is  not 
averred  in  the  complaint  that  Henry  Babcock^  to  whom  Jor- 
dan conveyed,  agreed  to  pay  the  McCarty  mortgage,  but 
that  the  alleged  promise  was  made  by  MdvUle  D.  Babcock; 
nor  is  it  averred  that  any  notice  of  such  promise  was  con- 
tained in  the  deed  to  Henry  Babcock,  or  otherwise  given  to 
said  appellants  before  their  mortgage  was  executed.  As 
the  McCarty  mortgage  was  recorded,  they  were  bound  to 
take  notice  of  its  existence.  Without  an  express  promise 
by  them,  however,  to  pay  it  off,  they  were  not  bound  to  do 
so;  but  as  it  was  a  prior  lien  on  the  lots,  they  were  at 
liberty  either  to  pay  it  or  suffer  the  consequences  of  a  defeat 
of  their  subsequent  lien.  The  mortgage  to  Margaret 
McCarty  was  made  before  Jordan  acquired  his  title,  by 
Johnson,  under  whom  Jordan  held.  It  was  prior  in  time 
and  in  right  to  any  claim  that  Jordan  could  set  up  against 
liis  subsequent  vendee,  and  if  Jordan  wished  to  protect  his 
subsequent  equity  against  a  sale  under  that  mortgage,  he 
should  have  discharged  it.  He  had  the  same  interest  in 
doing  so  as  the  appellants.  Jordan  wa^  not  a  necessary 
party  to  the  suit  to  foreclose  that  mortgage,  as  he  had  con- 
veyed the  equity  of  redemption  to  Henry  Babcock  before 
that  suit  was  instituted. 

We  think  that  the  2d,  8d  and  4th  paragraphs  of  the  reply 
were  all  bad,  and  the  court,  therefore,  erred  in  overruling 
the  demurrer  to  them. 

Several  other  errors  are  assigned  and  discussed  in  the 
appellants'  brief,  relating  to  the  admission  and  rejection  of 
evidence  on  the  trial,  and  to  the  instructions  given  by  the 
court  to  the  jury,  and  to  instructions  asked  by  the  appel- 
lants and  refused  by  the  court,  many  of  which  are  well 
taken;  but  as  they  refer  to,  and  involve  the  same  questions 
discusse4  on  the  demurrer  to  the  replies,  we  deem  it  unnec- 
essary to  notice  them  further  here. 

The  court  below  rendered  a  judgment  for  the  amount 
found  by  the  jury  against  Henry  Babcock.    It  is  not  readily 
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perceived  upon  what  principle  this  was  done,  as  the  promises 
and  alleged  fraudulent  representations  are  claimed  to  have 
been  made  by  MdvUU  D.  Babcoek^  and  not  by  Henry.  But 
as  he  did  not  join  in  the  appeal^  no  question  m  reference  to 
it  is  before  us,  and  we,  therefore,  decide  nothing  on  that 
subject. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
as  to  the  appellants,  and  so  far  as  it  makes  the  judgment 
against  Henry  Babcock  a  lien  on  the  lots,  and  directs  their 
sale,  &c.  The  cause  is  remanded  for  further  proceedings  in 
the  court  below  in  accordance  with  this  opinion. 

W.  HendersoTiy  T.  A.  Hendricks  and  O^B.  Hcrd^  for  appel- 
lants. 


Cablet  v.  Lewis  and!  Another.. 

GoYEVAirT  POE  RsNT.— A  ooTonftnt  for  the  payment  of  rent,  whetiter  it  l)e 
made  by  the  grantee  of  lands  in  fee^  resevring  rent  to  the  grantor,  or  by 
a  lessee  for  a  term,  belongs  to  that  ola88<of  coTenants  which  are  annexed 
to^  and  ran  with,  the  land.    Page  25. 

Saxe.— The  land  itself  is  the  principal  debtor,  and  the  covenant  to  pay  rent 
is  the  incident.  It  foUows  the  land  vpon  which  it  is  chargeable  Into  the 
hands  of  the  assignee,  and  the  lessor  has  his  election  either  to  sue  the 
lessee  on  his  covenant,  or  to  follow  the  land  in  the  hands  of  his  assignee. 
This  rule  is  not  changed  by  the  statute  of  this  state  regulating  the  rela- 
tion of  landlords  and  tenants,  (2  Q.  &  H.,  sec.  17,    p.  86a)    Page  26. 

Saxe. — ^The  administrator  of  a  deceased  tenant  cannot,  by  selling  and 
assigning  the  lease,  relloTe  himself  from  the  obligation  to  pay  rent  aooro* 
'     ing  subsequent  to  the  death  of  his  intestate. 

^lisTiKE  OP  Law.— A  mistake,  purely  of  law,  is  no  ground  of  relief  in 
equity,  but  it  may  be  accompanied  by  such  circumstances  as  wiU  entitle 
the  party  to  relief.    Page  28. 

APPEAL  from  the  Rush  Common  Pleas. 

Greqort,  J. — CarUy  sued  Lewis  and  Beeve  on  the  follow- 
ing promissory  note: 

"Twelve  months  after  date,  for  value  received,  we,  or 
either  of  us,  promise  to  pay  to  the  order  of  Mvin  Carley^ 


.  / 
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administrator  of  the  estate  of  Samuel  Morgan,  deceased,  the 
sum  of  seventeen  hundred  and  seventy-two  dollars  and 
twenty-five  cents,  without  any  relief  from  valuation  or 
appraisement  laws  whatever. 

"(Signed,)  A.  Lewis, 

G.  W.  Kebvk 
''November  20, 1857." 

The  defendants  answered  in  four  paragraphs.  Demurrer 
to  each  paragraph.  The  demurrer  was  sustained  to  the  2d 
paragraph,  and  overruled  to  the  1st,  8d  and  4th.  Kcply, 
general  denial.  Trial  by  the  court,  finding  for  the  plaintiff 
552  dollars  and  66  cents.  Motion  by  the  plaintiff  for  a  new 
trial  overruled,  and  exception  taken. 

The  evidence  is  in  the  record. 

Lewis  owned  lands  in  Bush  county.  On  the  14th  day  of 
Mayy  1857,  by  written  instrument,  he  rented  these  lands  to 
Samuel  Morgan  for  three  years,  beginning  on  the  1st  of 
March,  1857,  m  which  instrument  was  the  following  reser- 
vation of  rent:  "For  which  the  said  Morgan  agrees  to  pay 
unto  the  said  Leicis  the  sum  of  twenty-one  hundred  dollars, 
as  follows,  to-wit:  seven  hundred  dollars  on  the  25th  day 
of  December  of  each  of  the  said  three  j^ears,  for  which 
amoimts  the  said  Morgan  has  executed  his  notes  unto  the 
said  Leicis!* 

In  the  fall  of  1857  Morgan  died,  leaving  two  years  of  the 
lease  imexpired.  Carley  administered  on  his  estate;  had 
the  unexpired  term  appnused,  without  taking  into  consid- 
eration the  rents  reserved — supposing,  at  tlio  time,  that 
3forgan*s  estate  was  solvent  and  liable  for  tlio  two  outslaiid- 
ing  notes  to  Lewis  for  the  last  two  yciu^'  rent.  The  unex- 
pired term  was  appraised,  in  this  view  of  the  case,  at  thir- 
teen hundred  dollars,  and  sold  at  public  auction,  when 
Morgan's  personalty  was  sold,  and  was  bid  in  by  JjCtcis  at 
fourteen  hundred  and  sixty-seven  dollars  and  iifty  cents; 
and  for  tliat  sum,  together  with  other  personal  projicrty 
bid  in  at  the  sale,  Lewis  gave  the  note  in  suit,  with  Jiecvc  as 
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his  surely.  Carley y  as  administrator  of  Morgan^  took  pos- 
session of  the  leasehold  premises  in  tlie  fall,  and  sold  the 
growing  crop  thereon,  for  the  year  1857.  The  family  of  the 
decedent  remained  on  the  premises  until  March  following. 
Lewis  took  possession  March  1, 1858,  under  his  purchase  at 
the  administrator's  sale,  and  held  during  the  residue  of  the 
term.  At  the  time  of  the  sale,  as  well  as  at  the  time  of  the 
appraisement,  it  was  supposed  that  McrgarCs  estate  was  sol- 
vent, and  it  had  been  so  advertised  by  Carley ^  the  administra- 
tor. The  estate  turned  out  to  be  insolvent,  owing  to  the  fact 
that  there  were  some  claims  due  from  the  decedent  to  cred- 
itors residing  in  Eentucky,  of  which  the  administrator  had 
no  knowledge.  There  was  a  note  for  sixty-two  dollars  and 
sixty-three  cents,  not  in  dispute,  included  in  the  judgment 
At  the  trial,  Lewis  brought  into  court  the  two  notes  for  seven 
hundred  dollars  each,  given  for  the  two  unexpired  years  of 
the  term,  and  ofiered  to  have  the  same  cancelled,  which  was 
done,  and  the  finding  of  the  court  was  for  the  balance,  after 
deducting  these  notes.  This  defense  was  presented  in  sev- 
eral forms  in  the  answer,  and  was  properly  pleaded,  provided 
the  court,  under  the  law,  could  give  to  the  defendants  the  re- 
lief sought. 

A  covenant  for  the  payment  of  rent,  whether  it  be  made 
by  the  grantee  of  lands  in  fee,  reserving  rent  to  the  grantor, 
or  by  a  lessee  for  a  term,  belongs  to  that  class  of  covenants 
which  are  annexed  to,  and  run  with,  the  land.  The  land  it- 
self is  the  principal  debtor,  and  the  covenant  to  pay  rent  is  the 
incident  It  Ibllo ws  the  land  upon  which  it  is  chargeable  into 
the  hands  of  the  assignee.  Van  Benssdaer  v.  Bonestedy  24 
Barbour's  S.  C.  R,  865;  Vyvyanv.  Arthur,  1  Bam.  &  Ores., 
410,  (8  En.  Com.  Law.) 

But  the  appellant  contends  that  these  rules  have  been 
changed  by  tixe  statute,  and  cites  the  following  provision  in 
support  of  his  proposition:  <<  Bents  from  lands  are  collected 
as  other  debts."  (2  G.  &  H.,  §  17,  p.  860.)  This  position 
cannot  be  sustained.  Section  7  of  the  same  act  provides 
that  ^  A  conveyance  of  real  estate,  or  of  any  interest  therein, 
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by  a  landlord,  shall  be  valid  without  the  attornment  of  the 
tenant.  Batthepaymentof rentbythetenanttothegrantor, 
at  any  tune  before  notice  of  sale  ^ven  to  said  tenant,  shall 
be  good  against  the  grantee. "  This  latter  provision  would 
be  without  meaning,  if  the  legislature  intended  to  abolish 
the  common  law  rule  above  stated. 

The  counsel  for  the  appellant  makes  the  folloiinng  propo- 
sitions: 

^<In  order  that  this  judgment  be  sustained,  one  of  the 
two  propositions  following  must  be  true: 

^^Ist  Theagreementtopayrent,andgivingnotestherefor, 
is  a  covenant  real  running  with  the  land,  constituting  a  pre- 
ferred debt,  which  has  precedence  of  all  others,  under  all 
circumstances,  under  the  law  of  Indiana;  or, 

<^  2d.  The  fstct  that  a  tenant's  estate  is  discovered  to  be  in- 
solvent, by  his  landlord,  after  he  had  supposed  it  was  solvent, 
and  had  acted  upon  that  supposition,  is  such  a  mistake  as 
will  require  the  court,  with  its  chancery  powers,  to  interpose 
and  relieve  the  landlord,  and  thereby  give  his  debt  a  prece- 
dence over  all  others." 

Having  answered  the  first  proposition  in  the  affirmative, 
according  to  the  admission  of  counsel  for  the  appellant,  the 
judgment  of  the  court  below  must  be  affirmed. 

The  administrator  of  Morgan  could  not,  by  selling  and  as- 
signing the  lease,  rid  himself  £rom  the  obligation  to  pay  the 
notes  from  decedent  to  LewiSy  for  the  rent  accruing  subse- 
quent to  the  death  of  Morgan. 

In  the  case  of  Van  Benssdaer  v.  Flatnery  2  Johnson's  Cases, 
17,  Kent,  J.,  says :  "  Two  questions  were  raised  at  tiie  argu- 
ment in  support  of  the  motion : 

<^  1st.  That  no  action  lies  against  the  executors  for  rent  ac- 
crued subsequent  to  the  death  of  their  testator. 

<^2d.  K  it  did,  that  the  executors  of  Van  Benaidaer  have 
recovered,  ^fiomexecutors,  rent  accruing  since  their  testator^s 
death. 

^^With  respect  to  the  first  question,  it  appears  to  me  from 
an  examination  of  the  cases,  to  be  a  settied  rule  that  cove- 
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nant  will  lie  on  a  covenant  in  a  deed  against  a  lessee^  notwith- 
standing a  third  person  be  at  the  time  the  actual  tenant,  and 
the  lessor  has  recognized  him  as  such;  and  against  his  ex- 
ecutors, notwithstanding  he  may  have  assigned  in  his  life- 
time, and  the  rent  accrues  subsequent  to  his  death*  The 
reason  given  for  the  rule  is  this,  that  the  privity  of  contract 
of  the  testator  is  not  determined  by  his  death,  and  the  ex- 
ecutor shall  be  charged  with  all  his  contracts  so  long  as  ho 
has  assets.  8  Mod.  826.  In  another  case,  (Cro.  Ja.  522,)  it  is 
said  that  in  covenants  enfaity  a  covenantor  and  his  executors 
are  always  chargeable,  and  that  the  executors  are  not  chargea- 
ble by  reason  of  the  privacy  of  contract,  but  by  reason  of  the 
covenant.  But  though  some  cases  may  difier  in  assigning  the 
reason  of  the  rule,  they  all  concur  in  the  rule  itself*  There  is 
no  instance,  however,  that  I  have  met  with,  of  a  caseexactly 
like  the  present,  where  the  covenant  for  rent  was  upon  an  es- 
tate in  fee.  They  are  all  upon  terms  for  years,  and  it  seems, 
accordingly,  to  be  severe  to  apply  the  rule  to  the  present  case ; 
for  here  the  executors,  or  the  personal  estate,  receive  no  con- 
sideration for  the  payment  of  the  rent,  since,  on  the  death 
of  JPlatnery  the  estate  must  have  descended  to  the  heirs  at 
law. 

^In  answer  to  this  objection,  I  observe,  that  the  responsi- 
bility of  the  executors  to  pay  rent,  accruing  subsequent  to 
their  testator's  death,  is  not  placed  upon  the  ground  that  they 
have  the  fund  in  hand,  but  upon  the  ground  of  the  express 
covenant  of  their  testator,  from  which  no  act  that  he  can 
do  will  discharge  him,  or  discharge  them,  so  long  as  they 
have  assets.^* 

Bo  the  lessor  has  his  election,  either  to  sue  the  lessee  on 
his  covenant  reserving  rent,  or  follow  the  land  in  the  hands 
of  his  assignee. 

Thus  circumstanced,  this  court  is  not  prepared  to  say  that 
the  course  pursued  by  MorgarCs  administrator,  believing  as 
he  did,  that  the  estate  was  solvent,  was  not  the  best  for 
the  interest  of  the  estate;  at  least  it  was  not  such  an  abuse 
of  his  trust  as  would  prevent  a  court  of  equity  from  rdiev- 
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ing  the  parties  from  the  consequences  of  a  mistake  as  to  the 
solvency  of  the  estate. 

It  is  true  that  a  mistake,  purely  of  law,  is  no  ground  of 
relief  in  equity,  but  it  may  be  accompanied  by  such  circum- 
stances as  will  entitle  tiae  party  to  relief.  I  Story's  Eq.  Jur. 
§184. 

We  think  this  case  comes  within  the  rule  of  equity  that  a 
mistake  of  law,  accompanied  by  mutual  surprise  as  to  the 
relative  rights  growing  out  of  a  somewhat  complicated  trans- 
action, may  be  the  ground  for  equitable  relief,  and  as  the 
common  pleas  court,  having  jurisdiction  of  the  trust,  has 
thought  this  a  case  m  which  the  relief  ought  to  be  extended, 
we  are  not  inclined  to  interfere. 

The  judgment  is  affirmed,  with  costs. 

G^eorge  C.  Clarlc^  for  appellant 

A.  W.  Hybbard  andJD.  ^  W.  0.  Sexton^  for  appellees. 
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THSEB  CASES. 

CovsTiTUTiOHAL  C0H8TBUCT1OH— T1TLB8  OF  I1AW8.— The  words  "subject" 
ftnd  "matters,"  as  used  in  see.  19,  art  4  of  the  Constitution,  which  pro- 
vides that  "  Every  act  shall  embrace  but  one  iuljeetf  and  mattert  properly 
connected  therewith,  which  iubjeei  shall  be  expressed  in  the  title,"  are  as 
nearly  synonymous  as  possible;  the  one,  "ml^'eet,"  being  used  to  indicate 
the  chief  thing  about  which  legislation  is  had,  and  the  other,  ^^mcOten" 
things  which  are  secondary,  subordinate  or  incidental.    Page  81. 

Samb.— The  evils  intended  to  be  prevented  by  this  section  were:  1st,  the 
passage  of  laws  under  false  and  delusive  titles,  whereby  members  of  the 
Legislature  might  be  deceived  into  the  support  of  them;  and,  2d,  the  com- 
bining together,  in  one  act,  of  twaor  more  subjects,  having  no  relation  to 
each  other,  by  which  means  members  might  be  constrained  to  support 
measures  obnoxious  to  them,  in  order  to  procure  such  legislation  as  they 
wished.    Page  82. 

&&JCB.— The  insertion  in  the  act  to  regulate  the  liquor  traffic,  of  a  section 
conferring  upon  particular  courts  jurisdiction  of  cases  prosecuted  for  its 
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Tiolstion,  (1  a.  &  H.  sec.  14,  p.  61(>^)  is  not  in  yiolation  of  see.  19  art.  4  of  the 
CooBtitntlon,  but  is  matter  properly  conneoted  with  the  subject  of  the  act 
Lauet  T.  The  SUUe,  22  Ind.  461,  OTcrruled. 
Same — Spectal  Laws. — A  special  law,  within  the  meaning  of  sec.  22  art.  4 
of  the  Constitution,  is  such  an  act  as  at  common  law  the  courts  would  not 
have  taken  notice  of,  unless  specially  pleaded  and  proved,  as  any  other 
fact,  and  sec.  14  of  the  liquor  law  of  March  5, 1859,  ncpro,  which  confers 
concurrent  jurisdiction  on  the  circuit  and  common  pleas  courts  for  the 
trial  of  offenses  under  that  law,  is  not  special  legislation  within  the  pro- 
hibition of  the  Constitution. 

APPEAL  from  the  Marion  Circuit  Court. 

Frazeb,  J. — ^These  cases  involve  the  question  of  the  con- 
stitutionality of  the  fourteenth  section  of  what  is  known  as 
the  liquor  law  of  1859.  That  section  attempts  to  confer 
jurisdiction  of  cases  prosecuted  for  the  violation  of  the  act, 
upon  both  the  common  pleas  and  circuit  courts. 

The  appellant  makes  two  objections  to  the  constitution- 
ality of  the  section  in  question,  and  both  are  pressed  with 
much  zeal,  and  supported  by  an  argument  of  great  plausi- 
bility. We  will  consider  these  objections  in  the  order  in 
which  they  are  made. 

1.  That  the  section  is  unconstitutional  because  the  matter 
embraced  in  it  is  not  properly  connected  with  the  principal 
subject  of  the  act ;  and,  indeed,  forms  a  distinct  subject  of 
itself. 

The  question  thus  presented  is  not  here  for  the  first  time. 
In  Thamasson  v.  The  StatCj  15  Ind.  449,  it  was  considered 
in  a  general  way,  and  the  section  held  to  be  free  from  valid 
constitutional  objection.  That  case  was  ably  argued,  and 
was,  evidently,  carefully  considered.  Indeed,  six  other  cases, 
involving  the  same  question,  were  decided  at  the  same  time. 
It  ought  to  be  stated,  however,  that  the  particular  argument 
now  under  examination  may  not,  in  that  case,  have  been 
brought  to  the  attention  of  the  court.  In  Lauer  v.  The 
Statej  22  Ind.  461,  the  ruling  was  the  other  way,  and  upon 
this  point  Thomassan  v.  The  State^  was  overruled.  The 
opinion,  in  the  latter  case,  is  very  brief,  the  reasoning  unsat- 
is&ctory,  and  we  believe  that  the  decision  was  not  generally 
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expected  by  the  bar.  We  think  it  was  not  regarded  as  put- 
ting the  question  fully  at  rest  Among  the  first  cases 
which  camo  before  the  court,  as  now  composed,  was  Beams 
V.  The  State,  28  Ind.  Ill,  in  which  the  same  question  was  in- 
volved, and  the  argument  now  under  consideration  was 
pressed.  We  gave  it  that  careful  examination  which  such 
a  question  ought  always  to  receive,  and  the  more  because 
of  the  previous  decisions  of  the  court  upon  it.  The  result 
was,  that  we  held  sec.  14  free  from  conflict  with  the 
constitution.  Afterward,  in  Bobiv^on  v.  Skipuxyrth,  23  Ind. 
811,  we  found  ourselves  again  required  to  examine  and  in- 
terpret that  clause  of  the  constitution  (art.  iv.  sec.  19.)  In 
that  opinion  we  expressed  more  fully  than  before,  our  views 
of  the  purpose  and  meaning  of  the  constitutional  require- 
ment. Desiring,  however,  the  aid  of  every  argument  which 
might  assist  us,  we  have,  in  these,  and  several  other  cases, 
deemed  the  question  still  open,  and  have  delayed  this  de- 
cision in  order  to  give  opportunity  for  the  fullest  presenta- 
tion of  every  consideration  which  might  weigh  against  the 
opinion,  on  this  point,  expressed  by  us  heretofore.  We  are 
now  favored  with  a  discussion  which,  probably,  leaves  little 
to  be  said  upon  that  side  of  the  question,  and  we  find  our- 
selves but  confirmed  in  the  opinion  expressed  in  the  cases 
alluded  to. 

Section  19  art.  iv.  of  the  constitution,  after  having  been 
in  force  thirteen  years,  and  after  having  been  considered 
and  applied  by  this  court  no  less  than  twenty-six  times, 
seems  to  be  as  far  from  being  settled  in  its  meaning  and  ap- 
plication as  it  was  in  the  begiz^ng.  The  cases  which  have 
not  been  expressly  overruled,  and  which  stand  to  guide  the 
legislature,  and  the  other  courts,  seem  to  us  not  easily 
reconcilable  with  each  other,  upon  any  principle.  A  few 
cases  have  been  dedded  here,  in  the  decision  of  which  the 
court  has  laid  down  rules,  which,  if  adhered  to,  would 
probably  have  prevented  confusion,  but,  afterward,  cases 
have  been  dedded  in  apparent  antagonism  therewith,  but 
without  expressly  calling  in  question  i3b»  pluvious  rolinga, 
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or  giving  any  reason  whatever  for  the  departure  from  land- 
marks apparently  established  after  thoughtful  and  intelli- 
gent consideration.  Thus,  more  than  once,  have  salutary 
and  useful  measures  of  legislation  been  held  void,  and  this 
providon  of  the  constitution,  intended  to  prevent  certain 
well  known  practices  in  legislation,  which  had  grown  into 
a  serious  evil,  became  itself  a  greater  curse,  we  fear,  than 
had  been  the  vices  which  it  was  intended  to  cure.  It  is  time 
that  its  purpose  and  meaning  should,  if  possible,  be  settled 
upon  principles  capable  of  somewhat  general  application. 
In  the  opinion  of  Mr.  Justice  GhokinSj  in  JBed)e  v.  The  State^ 
6  Ind.  501,  and  in  Brandon  v.  The  State,  16  Ind.  197,  The 
Bankj  ^.  v.  New  Albany ,11  Ind.  189,  and  Robinson  v.  Skipworthy 
suproj  this  has  been,  to  some  extent,  done.  Indeed,  if  the 
mischiefs  of  our  previous  legislation,  which  were  intended 
to  be  remedied  by  the  constitutional  provision  shall  always 
be  borne  in  mind,  and  that  to  prevent  those  mischiefs  was 
its  sole  purpose,  and  the  only  use  to  which  it  can  be  legiti- 
mately applied  by  the  courts,  it  seems  to  us  that  we  shall 
have  adopted  an  easy  test  of  almost  every  question  that  can 
be  made  upon  it,  relieve  the  legislature  from  that  embarrass- 
ment which,  in  a  great  degree,  tends  to  paralyze  its  power 
for  good,  and  vindicate  fully,  from  serious  and  growing 
doubt,  the  wisdom  of  the  restriction. 

To  say  that  a  matter  may  not  constitutionally  find  a  place 
in  an  act,  because  it  more  logically  belongs  to  a  subject 
which  is  different  from  that  which  constitutes  the  principal 
burden  of  the  act,  or  that  it  might  itself  properly  consti- 
tote  the  subject  of  a  separate  act,  is  but  to  insist  that  but 
one  sidfjedy  or  matter,  maybe  embodied  in  a  single  act.  But 
the  constitution  does  not  so  require.  It  authorizes  one  sub- 
ject, and  any  number  of  matters,  provided  they  have  any 
natoral  or  logical  connection  with  each  other  in  legislation. 
The  words  ^'subject''  and  ^^matter,''  are  often  used  as  sy- 
mmymoxiSb  Indeed,  in  the  sense  in  which  they  are  cm- 
ployed  in  I2ie  constitution,  they  are  as  nearly  so  as  it  is  pos* 
able  for  twoBi^;lish  words  to  be,  and  both  are  used  simply 
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to  avoid  repetition.  The  only  difference  between  them  is 
created  by  the  offices  which  they  are  respectively  made  to 
perform  in  the  clause  in  question.  "  Every  act  shall  em- 
brace but  one  svbjectj  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title.''  Now  it 
is  quite  evident  that  the  word  "  subject "  is  here  used  to  in- 
dicate the  chief  thing  about  which  legislation  is  had^  and 
"  matters, "  the  things  which  are  secondary,  subordinate  or 
incidental.  The  mischiefs  intended  to  be  prevented  by  the 
section  were  two.  Firsty  the  passage  of  any  act  under  a 
false  and  delusive  title,  which  did  not  indicate  the  subject- 
matter  contained  in  the  act;  a  trick  by  which  members  of 
the  legislature  had  been  deceived  into  the  support  of  meas- 
ures in  ignorance  of  their  true  character.  Second^  the  com- 
bioing  together  in  one  act  of  two  or  more  subjects,  having 
no  relation  to  each  other;  a  method  by  which  members,  in 
order  to  procure  such  legislation  as  they  wished,  were  often 
constrained  to  support  and  pass  other  measures  obnoxious 
to  them,  and  possessing  no  intrinsic  merit. 

Is  the  insertion  in  an  act  to  regulate  the  liquor  traffic,  of 
a  section  conferring  upon  particular  courts  jurisdiction  of 
cases  prosecuted  for  its  violation,  within  any  of  the  mischiefs 
intended  to  be  prevented?  This  question  can  be  answered 
only  in  the  negative,  and  such  an  answer  conclusively  dis- 
poses of  this  constitutional  objection. 

We  happen  to  have  laws  in  force  by  the  operation  of  which^ 
when  a  new  offense  is  created,  some  one  of  our  courts  can 
take  jurisdiction  of  it.  But  the  existence  of  these  surely 
cannot  render  that  unconstitutional,  which  would  not  be  so 
if  they  did  not  exist.  The  legislature  cannot,  in  such  a  mat- 
ter, circumscribe  its  own  power.  In  the  absence  of  such 
statutes,  the  creation  of  a  new  offense  would  beget  a  necessity 
for  conferring  jurisdiction  of  it  upon  some  court  Can  there 
be  a  doubt  then  that  the  two  things  are  properly  connected^ 
as  the  constitution  requires?  It  really  seems  that  to  state 
the  question  ought  to  be  sufficient. 

2.  The  remaining  objection  is  that  so  much  of  the  14th 
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section  of  the  act  as  confers  jurisdiction  upon  the  drenit 
court  is  special  legislation,  and  therefore  in  conflict  with 
sec.  22,  art.  4,  of  the  constitution,  which  provides  that  special 
laws  shall  not  be  passed'^  for  the  punishment  of  crimes  and 
misdemeanors,  &c.''  and  ^^  regulating  the  practice  in  courts 
of  justice. '• 

This  objection  was  considered,  and  deemed  untenable,  in 
JTumasson  v.  The  StoAe^  and  upon  this  point,  that  case  has 
not  been  overruled.  Thatopinion  was  based  upon  the  author- 
ity of  Beed  r.  The  StatCj  12  Ind.,  641.  Upon  one  branch  of 
the  objection,  Beed  v.  The  State  is  an  authority  directly  in 
point  Whether,  for  the  same  offense,  it  might  be  provided 
that  a  party  might  be  brought  to  trial  either  in  the  circuit 
court  by  indictment,  or  in  the  common  pleas  by  informa- 
tion, was,  in  that  case,  very  fully  and  satis&ctorily  discussed 
by  ihQ  court;  and  upon  a  careful  review  of  the  subject,  we* 
fully  concur  in  the  conclusion  which  was  reached.  The 
other  branch  of  the  objection,  to-wit:  that  to  confer  juris- 
diction upon  both  courts  to  try  offenses  under  this  act  only,, 
without  ^ving  the  like  jurisdiction  as  to  all  other  misde- 
meanors, is  a  special  law  for  the  punishment  of  misdemean- 
ors, has  not,  thai)  we  are  advised,  been  directly  considered  by 
this  court  heretofore.  It  is  proper,  therefore,  that  wo  shall 
consider  it  more  fully. 

1.  Let  us  test  the  proposition  by  the  consequences  which 
must  necessarily  flow  from  it,  if  we  give  it  our  assent  K 
it  be  special  legislation  to  confer  the  jurisdiction,  only  as  to» 
this  particular  class  of  misdemeanors,  without  also  embracing 
all  other  misdemeanors,  it  is  thesame  thing  to  annex  different 
penalties  to  different  misdemeanors ;  for  the  penalty  inflicted, 
as  well  as  the  mode,  or  forum^  in  which  it  shall  be  tried  and 
adjudged,  is  comprehended  by  the  language  of  the  restric- 
tion, ^^puidshmmt  of  misdemeanors."  Surely  the  penalty 
imposed  is  the  very  essence  of  punishment,  and  cannot  be 
excluded.  Bo  the  first  consequence  would  be  to  sweep  fix>m 
the  statute  book  every  vestige  of  existing  law  for  the  pun- 
i^ment  of  misdemeanors.    The  next  would  be,  that  alli 
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classeB  of  such  offenses  most  be  punished  to  the  same  extent, 
or  not  at  all ;  and  it  is  not  easy  to  say  which  of  these  alter* 
natives  ought  to  be  preferred.  60,  too,  with  felonies;  and 
treason  against  the  state^  which  aims  at  the  destruction  of 
government,  and  involves  the  wholesale  slau^ter  of  the 
people,  is  to  be  punished  only  to  the  same  extent  as  the  lar* 
ceny  of  a  penny! 

But  this  mode  of  reasoning,  though  legitimate,  is  not  con- 
clusive; for  a  human  constitution  of  government  is  neces- 
sarily imperfect,  and  may  even  drive  us  into  absurdities — 
nevertheless,  we  have  no  authority  to  set  it  at  naught.  The 
remedy  is  not  in  the  hands  of  the  court 

'T  What  is  a  spedal  act?  It  is  such  as  at  common  law  the 
courts  would  not  notice,  unless  it  were  pleaded  and  proved, 
like  any  other  fact  This  is  suggested  in  argument  on  behalf 
of  the  appellant,  and  we  think  that  the  proposition  is  correct 
The  distinction  between  general  and  special  statutes  was  well 
known  to  the  common  law,  though  sometimes  a  question  of 
great  nicety,  and  it  is  in  accordance  with  a  well-established 
principle  to  assume,  that  the  constitution  in  using  the  terms 
intended  them  to  be  understood  in  the  sense  which  was  at 
that  time  recognized  by  the  courts.  Now  we  appr^bend  that 
it  will  be  impossible,  anywhere,  to  find  a  decision  by  any  re- 
spectable court,  to  the  effect  that  anact  is  required  to  be  pleaded 
which  confers  jurisdiction  for  the  pimishment  of  a  partic- 
ular misdemeanor,  in  all  cases,  though  the  court  thus  em- 
powered could  not  take  cognizance  of  other  misdemeanors. 

'  In  Heridia  v.  Ayres^  12  Pick.,  844,  it  was  held  that  an  act 
to  regulate  the  pilotage  of  Boston  harbor  would  be  judicially 
noticed,  because  it  was  alike  binding  upon  all  persons  who 
should  violate  it  In  LomU  v.  Sheriff  of  Ixmdony  15  East, 
320,  judicial  notice  was  taken  of  an  act  concerning  sheriffs, 
though  the  point  had  in  earlier  times  been  ruled  the  other 
way,  upon  the  ground  that  sheriffs  were  a  spedea  of  persons 
of  a  general  dass,  to*wit,  officers.  But  we  need  not  ex- 
tend this  opinion  by  a  further  reference  to  the  cases.  Here 
all  persons  are  bound  by  this  law;  and  all,  without  dk&ac- 
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tion,  who  become  amenable  to  its  penalties,  are  liable  to  be 
triedineitherconrt  Asto the  peiBons upon wbomit operates, 
it  conld  not  be  more  general,  and  as  to  the  jurisdiction,  it  is 
as  general  as  it  ip  relative  to  the  penalty  which  it  imposes. 
The  act  creates  a  class  of  offenses  belon^ng  to  that  grand 
division  of  offenses  known  as  misdemeanors.  This  class  is 
divided  by  the  act  itself  into  several  species  of  offenses.  Bo 
we  have  in  the  act  the  elements  necessary  for  classification — 
asgenns,  species  and  individuals — according  to  Coke  in  Mol- 
laruPs  case  (4  Rep.,  76,) ;  and  the  jurisdiction  is  not  merely  of 
SLspedes,  which,  according  to  that  case,  would  make  it  special, 
but  of  the  whole  class  or  genus,  which  makes  it  general 

The  judgment  is  affirmed,  with  costs 

J.  W.  (jhrdcrij  for  appellant. 
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CosrsTiTunov — Liqitok  Law. — Section  14  of  Uie  Liquor  Lftw  of  1S59^ 
(1  G.  &  H.  614)  which  conflen  Jurisdictioa  on  the  grand  Jury  «nd  eirenit 
oonrt  for  the  trial  of  offenees  arieing  under  that  law,  is  not  within  the 
pTohihition  of  the  coneUtution  against  special  legislation,  and  is  properly 
connected  with  the  subject  matter  of  the  act,  and  embraced  within  its  title. 

Sales  on  Scvdat. — The  act  does  not  provide  any  penalty  for  sales  of 
Uqnor  made  on  Sunday^  by  a  person  having  a  license  to  sell,  and  hence^ 
thonf^  the  license  does  not  extend  to  sales  made  on  that  day,  no  proeeco* 
tion  win  lie  for  such  sales. 

APPEAL  from  the  Marion  Circuit  Conrt. 

Elliott,  J. — Indictment  for  retailing  intoxicating  liquor 
on  Sunday. 

The  indictment  charges  "that  John  BxngUy  on  the  21st 
day  of  February,  1864,  at  the  County  of  Marion,  Ac,  which 
said  21st  day  of  February  was  Sunday,  did  unlawftQly  sell 
one  pll  of  intoxicating  liquor  to  one  Olivcr  J.  Wailace,  for 
the  price  of  five  cents,"  There  is  no  averment  that  the 
defendant  was  not  licensed,  according  to  the  provisions  of 
the  act,  to  sell,  &c.  A  motion  to  quash  the  indictment  was 
made  and  overruled,  to  which  the  defendant  excepted. 
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Plea,  not  guilty.  A  jury  being  waived,  the  issue  was 
tried  by  the  court,  who  found  the  defendant  guilty,  and 
assessed  his  fine  at  fifteen  dollars.  Motion  for  a  new  trial 
overruled.  The  defendant  then  moved  the  eoiprt  in  arrest 
of  judgment,  which  motion  was  also  overruled,  and  properly 
excepted  to.    Judgment  on  the  finding. 

Two  questions  are  urged  for  the  reversal  of  the  finding 
and  judgment  of  the  court  below.    They  are : 

"  1st.  The  circuit  court  had  no  jurisdiction  of  the  oftense 
charged  in  the  indictment." 

<<  2d.  The  indictment  charges  no  criminal  offense  against 
the  defendant  below,  of  which  the  grand  jury  that  found 
it  had  the  right  to  take  cognizance." 

The  argument  in  favor  of  the  first  proposition  is,  that 
the  14th  section  of  the  act  of  1859, "  to  regulate  and 
license  the  sale  of  spirituous,  vinous,  malt  and  other  intoxi- 
cating liquors,"  &c.,  (see  1  G.  &  H.  614,)  conferring 
jurisdiction  on  the  grand  jury  and  the  circuit  court,  in 
cases  arising  under  the  provisions  of  the  act,  is  unconstitu- 
tional and  void.  Firsts  because  that  section  is  a  special  laWy 
and  therefore  obnoxious  to  the  22d  section  of  the  4th  article 
of  the  constitution  of  the  state.  And,  second^  that  said 
section  14  is  not  embraced  in  the  subject  of  the  act,  nor 
properly  connected  therewith,  and  is,  therefore,  in  violation 
of  the  19th  section  of  the  4th  article  of  the  constitution. 

The  first  reason  urged  in  argument  has  been  deliberately 
considered  and  passed  upon  by  this  court  in  the  case  of 
Hingle  v.  The  State,  at  this  term,  {mte,  p.  28,)  in  which 
it  is  held  that  the  section  of  the  statute  referred  to  is 
not  a  ^^ special  law,'  within  the  meaning  of  the  22d  section 
of  the  4th  article  of  the  constitution.  We  also  held, 
in  the  same  case,  and  also  in  the  case  of  Beams  v.  The  StaiCy 
28  Ind.,  Ill,  ^Hhat  the  14th  section  of  the  act  under  con* 
sideration  is  properly  connected  with  the  subject  matter  of 
the  act,  and  does  properly  confer  jurisdiction  on  the  grand 
j  ury  and  circuit  court,"  to  which  rulmgs  we  adhere.  As  to  the 
latter  question,  see  also  Hobinson  v.  Skipworihj  28  Ind.  811. 
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2.  The  remaining  question  to  be  considered  is,  Does  the 
indictment  charge  a  criminal  ofiense  against  the  defendant 
of  which  the  grand  jury  or  Circuit  Court  had  the  right  to 
take  cognizance? 

It  is  insisted  by  the  defendant's  counsel,  in  an  able 
argument,  that,  although  the  statute  of  1859,  before 
referred  to,  does  not  authorize  a  person  licensed  under  its 
provisions  to  sell  intoxicating  liquors  on  Sunday^  no  penalty 
is  imposed  thereby  for  such  sales,  on  persons  so  licensed. 
The  question  is  not  a  new  one  in  this  court.  It  has  been 
twice  passed  upon  and  ruled  differently.  In  the  case  of 
Thomasson  v.  The  State,  15  Ind.  449,  tiiie  defendant  was 
indicted  for  retailing  without  license.  Perkins,  J.,  in 
deciding  the  case,  took  occasion  to  review  many  of  the 
provisions  of  the  act.  The  question  presented  here  did  not 
properly  arise  in  that  case,  but  it  was  nevertheless  discussed 
and  passed  upon.  The  reason  given  for  so  doing,  is  that 
questions  almost  without  number  were  raised  and  ably 
discussed;  some  of  which  did  not  legitimately  arise  in  that 
case,  but  did  in  others  then  pending  before  the  court,  and 
all  of  which  would  have  to  be  sooner  or  later  decided. 
The  court,  in  that  case,  held  that  as  by  the  exception 
contained  in  the  8th  section  of  the  act,  the  hcense  did  not 
extend  to,  or  authorize  the  sale  of  intoxicating  liquors  on 
Sunday,  the  10th  section  imposed  a  penalty  for  selling  on 
that  day,  as  well  against  those  licensed,  as  those  not  licensed, 
under  the  law.  This  ruling  was  but  an  obiter  didum,  but  it 
was  evidently  intended  as  the  mature  opinion  of  the  court, 
and  was  so  regarded  and  acted  upon  by  the  lower  courts, 
and  under  it  the  indictment  and  conviction  were  had  in  the 
present  case.  The  opinion,  thus  expressed,  in  Thomasson  v. 
The  State,  was  afterward  affirmed  by  the  court  in  the  case 
of  Sohn  V.  The  State,  18  Ind.  889,  by  Perkins,  J.,  and  in 
The  State  v.  Thomasson,  19  Ind.  99,  by  HjlNNA,  J .  But  these 
cases  were  all  overruled  in  the  more  recent  one  of  HingU  v. 
The  State,  22  Ind.  462,  in  which  it  is  said,  "There  is  no 
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penalty  in  the  act,  upon  a  person  being  licensed  according 
to  the  act,  for  selling  on  Sunday" 

The  question  has  not  before  been  presented  to  the  present 
judges  of  this  court,  and  as  the  previous  rulings  upon  it 
have  not  been  uniform,  we  have  deemed  it  proper  to  give 
to  the  statute  a  careful  examination. 

Sections  3,  4,  5,  6  and  7,  of  the  act,  authorize  the 
granting  of  license  to  retail  intoxicating  liquors,  and  pre- 
scribe the  mode  of  procuring  the  same. 

The  8th  section  is  as  follows :  '' A  license  granted  under 
the  provisions  of  this  act  shall  not  authorize  the  person  so 
licensed  to  sell  or  barter  any  intoxicating  liquors  on 
Sunday,  nor  to  any  person  under  the  age  of  twenty-one 
years,  nor  to  a  person  or  persons  in  a  state  of  intoxication, 
nor  upon  the  day  of  any  state,  county,  township,  or 
municipal  election,  in  the  township  or  city  where  the  same 
may  be  holden." 

Sections  9, 10  and  11,  prescribe  the  penalties  for  violations 
of  the  provisions  of  the  act,  and  if  any  penalty  is  provided 
for  selling  intoxicating  Uquors  on  Sunday,  it  must  be  found 
in  one  of  these  sections. 

Section  9  enacts  a  penalty  against  any  person  who  shall 
knowingly  sell,  &c.,  any  intoxicating  liquor  to  any  person 
who  is  in  the  habit  of  being  intoxicated,  after  notice  of 
such  habit.  No  other  ofiense  is  created,  or  penalty  pro- 
vided, by  that  section. 

"  Sec.  11.  If  any  person  shall  sell,  barter  or  give  away, 
any  intoxicating  liquor  to  any  person  under  the  age  of 
twenty-one  years,  or  to  any  person  at  the  time  in  a  state  of 
intoxication,  the  person  so  offending  shall  be  fined  not  less 
than  five,  nor  more  than  one  hundred  dollars,"  &c.  It  is 
evident  that  no  penalty  for  selling  on  Sunday  is  provided  in 
this  section;  and  if  it  exists  at  all,  it  must  be  found  in 
section  10,  which  is  as  follows:  "Any  person  not  being 
licensed  according  to  the  provisions  of  this  act,  who  shall 
sell  or  barter,  directly  or  indirectly,  any  intoxicating  liquor 
in  a  less  quantity  than  a  quart  at  a  time,  or  who  shall  sell  or 
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barter  any  intoxicating  liquor  to  be  drank,  or  suffered  to  be 
drank  in  his  house,  out-house,  yard,  garden,  or  the  appur- 
tenances thereto  belonging,  shall  be  fined,"  &c.  In  the  case 
of  Thofiiasson  v.  The  SlaJU,  and  the  other  cases  in  accordance 
therewith,  supra^  it  was  held  that  this  section  imposed  a 
penalty  for  selling  at  retail  on  Sunday,  against  persons 
licensed  according  to  the  provisions  of  the  act. 

It  is  not  claimed  by  counsel  that  the  license  author- 
ized appellant  to  sell  on  Sunday,  as  under  section  8, 
the  license  does  not  cover  sales  made  on  that  day;  but  it 
is  insisted  that  section  10  does  not  impose  a  penalty  on 
persons  licensed  according  to  the  provisions  of  the  aet^  for 
such  sales  on  Sunday;  and  we  think  the  podtion  is 
•nstained  by  a  fair  construction  of  that  section. 

This  view  is  supported  by  reference  to  the  jlirs^  section  of 
the  same  act,  which  provides,  ^^That  no  person  shall  sell  or 
barter,  directiy  or  indirectly,  any  intoxicating  liquor  by  a 
less  quantity  than  a  quart  at  a  time,  within  this  state, 
without  first  procuring  from  the  board  of  commisdoners  of 
the  county  in  which  such  liquor  or  liquors  are  to  be  sold^  a 
license  as  hereinafter  provided ;  nor  shall  any  person,  without 
first  having  procured  such  license,  sell  or  barter  any 
intoidcating  liquor  to  be  drank,  or  suffered  to  be  drank  in 
his  house,  out-house,  yard,  garden,  or  the  appurtenances 
thereto  belonging.''  Passing  thence  to  the  10th  section, 
and  comparing  its  phraseology  with  the  frst^  it  seems 
clear  to  our  minds  that  the  penally  imposed  by  it  has 
reference  only  to  the  sales,  &c.,  inhibited  by  the  first 
section.  A  comparative  analysis  of  the  two  sections  wiU 
serve  to  illustrate  the  position. 

Sec.  1.  *'No  person  shall  sell,"  &c.,  ^^any  intoxicating  li- 
quor by  a  less  quantity  than  a  quart  air  a  tiine,  without  hav- 
ing first  procured  a  license,"  &c. 

Sec*  10.  ^  Any  person,  not  being/licensed  according  to  the 
proviflioiis  of  this  act»  who  shall  sail,"  Ac.,  ^anyintoxicatiDg 
fiquor  in  a  less  quanti^  than  a  quart  at  a  time,  shall  be  fined)'' 
Ac. 
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See.  1.  "No  person,  without  having  first  procured  suoh 
license,  shall  sell, "  &c„  ^^  any  intoxicating  liquor  to  be  drank, 
or  suffered  to  be  drank,  in  his  house,"  &c. 

Sec,  10.  "Any  person,  not  being  licensed,"  &c.,  "who 
shalL  sell  or  barter  any  intoxicating  liquor,  to  be  drank,  or 
suffered  to  be  drank,  in  his  house, "  &c.,  "  shall  be  fined, "  &c. 

Two  classes  of  vendors  of  intoxicating  liquors  arc  contem- 
plated by  the  act,  the  one  licensed,  and  the  other  not  licensed, 
and  the  penalty  provided  in  the  10th  section  is  against  those 
of  the  class  not  licensed,  and  hence  the  language  used  therein, 
"Any  person  not  bdng  licensed  Bccording  to  the  provisions  of 
this  act,"  &c. 

Again,  if  the  penalty  provided  in  the  10th  section  extends 
to  sales  on  Sunday  by  persons  licensed,  it  also,  equally,  covers 
sales  made  by  that  class  of  persons  to  minors,  and  persons 
in  a  state  of  intoxication.  But  section  11th  expressly  enacts 
a  penalty  in  the  latter  cases,  which  would  seem  to  show  that 
the  legislature  did  not  intend  that  the  penalty  in  section  10 
should  apply  to  any  of  the  cases  enumerated  in  section  8, 
as  forming  exceptions  to  the  operation  of  a  license.  In  look- 
ing to  the  various  provisions  of  the  act,  a  penalty  against 
selling  on  Sunday  might  be  naturally  looked  for  in  connec- 
tion with  the  lltli  section,  but,  if  so  intended,  it  was  omitted 
by  the  draftsman. 

The  indictment  in  the  case  before  us  did  not  contain  the 
averment  that  the  defendant  was  not  licensed  according  to 
the  provisions  of  the  act,  and  under  the  view  we  have  taken 
of  the  statute  it  was,  for  that  reason,  bad,  and  the  motion 
to  quash  should  have  been  sustained.  And,  as  it  was  ad- 
mitted on  the  trial  that  the  defendant  at  the  time  of  the  sale 
charged  in  the  indictment  was  regularly  licensed,  under  the 
provisions  of  the  law,  the  finding  in  the  case  should  have 
been  for  the  defendants. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions,  to  the  Circuit  Court  to  quash  the  indiotment. 

J.  W.  Gordon,  for  the  appellant 


MAT  TERM,  1865.  41 

Be»Ter  and  Wife  «.  Trittipo. 


Beaver  and  Wife  v.  Trittipo. 

BliRAKB — Sfbcitic  PEftfOKXAKCB. — Suit  by  A.  and  wife  against  B.,  for  the 
parUtion  of  lands.    The  complaint  alleged  that  A.  was  entitled  in  his  own 
right  to  the  undiTided  four-elevenths,  and  his  wife  to  one-eloTenth  of  the 
lands,  and  the  defendant  B.  to  the  remaining  six-elevenths.    Answer  by 
B.,  that  the  parties  had  before  suit  mutually  agreed  to  a  partition,  and  that 
the  plaintiiTs,  under  the  napie  of  A.,  had  in  pursuance  of  such  agreement 
executed  and  deliTered  to  the  defendant  B.  a  bond,  by  which  they  bound 
themaelTes  to  convey  to  him  a  certain  portion  of  said  lands,  and  that  he 
B^  had  made  a  like  bond  to  the  plaintiffs,  by  which  he  agreed  to  convey 
lo  A.  the  other  part  of  said  lands;  that  each  took  possession  of  their  sep- 
arate tracts,  and  that  defendant  had  made  improvements;  that  at  the  time 
stipulated,  he  had  made  and  tendered  a  deed  to  A.  for  the  land  so  set  apart 
to  him,  and  demanded  of  him  a  deed  for  the  land  agreed  to  be  conveyed  to 
hiiB|  defendant;  that  A.  reftised  to  accept  the  deed,  or  to  perform  the  obli- 
gations of  his  bond  to  defendant    Prayer,  that  a  speciiic  performance  be 
deereed  against  the  plaintiffs.    Beply,  that  the  parties  had  agreed  to  have 
two  persons,  selected  by  them,  make  partition  of  the  land  between  them, 
and  to  abide  their  determination;  that  the  persons  so  chosen  valued  two 
of  the  tracts  of  land  at  $8,870,  and  the  two  remaining  tracts  at  (2,400, 
and  set  apart  to  plaintiffs  the  lands  so  valued  at  $2,400  as  equal  to  five- 
elevenths  of  the  whole,  and  to  the  defendant  the  other  lands,  valued  at 
9]{,870^  as  equal  to  six-elevenths  of  the  whole;  that  by  such  division  plain- 
tifii  leoeived  lands  worth  less  by  f222  70  than  their  proper  share,  and 
dsfandant  a  like  amount  more  than  his  proper  share;  that  plaintiff  A^ 
protested  at  the  time  that  there  must  be  some  mistake,  but  did  not  discover 
it  Qntn  after  the  execution  of  the  bonds  referred  to  in  the  answer,  and 
that  B.  then  revised  to  correct  the  error.    The  court  decreed  a  specific  per- 
temaaoe  of  the  bond  against  A.  and  wife^  though  the  bond  did  not  purport 
to  be  SKeonted  by  the  wifis. 
Edif  That  as  there  was  no  admixture  of  fraud  or  imposition  in  the  transae- 
tioB,  and  no  taking  unawares,  or  want  of  knowledge  of  the  facts,  save  the 
flwt  of  the  error  in  calculation,  of  which  the  party  complaining  had  doubts 
at  the  time,  and  was  put  upon  inqoiry,  it  would  be  encouraging  negligence 
to  relieve  against  the  mistake. 
Bdd,  also^  that  mistake  or  ignorance  of  lacts  in  parties  is  a  proper  subject 
of  relief  only  where  it  constitutes  a  material  ingredient  in  the  contract, 
and  disappoints  the  intention  of  the  parties  by  a  mutual  error,  or  where 
It  is  inconsistent  with  good  faith,  and  proceeds  from  a  violation  of  the  ob- 
ligations which  are  Imposed  by  law  upon  the  oonsoience  of  either  party. 
But  where  each  party  is  equally  innooent^  and  there  is  no  concealment  of 
ftets  which  the  other  party  has  a  right  to  know,  and  no  surprise  or  impo* 
dtkm  exists,  the  mistake  or  ignorance^  whether  mutnal  or  unilateral,  lays 
no  ftumdation  to  equitable  Interflneiioe. 
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Held,  also,  tliat  tho  oouri  below  erred  in  decreeing  a  apeoiflo  performanee  of 
the  bond  against  the  wife  of  A.,  as  the  bond  set  ap  in  the  answer  contained 
no  obligation  to  be  performed  by  her,  and  such  a  decree  operated  to  divest 
her  of  a  portion  of  her  estate^  and  transfer  it  to  the  hnslMind. 

ffeldf  alsO)  that  the  answer  setting  up  a  bond  not  purporting  to  be  execnied 
by  the  wife,  was  no  bar  to  the  action  as  to  her,  and  the  demurrer  to  the 
reply  should  have  been  sustained  to  the  answer. 

APPEAL  from  the  Sdrmlton  Circuit  Court 
Frazer,  J. — ^Petition  for  partition,  atleging  that  the  plain- 
tiff, John  BeoEoeTj  is  seized  in  fee  of  four-elevenths,  and  the 
plaintiff,  Deme  Beaver^  wife  of  JohUj  of  one-eleventh,  and 
the  defendant  of  six-elevenths,  un^vided,  of  certain  lands. 
Answer,  that  the  parties  had  before  mutually  agreed  upon 
partition,  and  that  the  plaintifib,  under  the  name  of  John 
Beaver  J  had,  in  pursuance  of  such  agreement,  executed  and 
delivered  to  the  defendant  a  bond,  by  which  they  bound 
themselves  to  convey  to  the  defendant  a  certain  portion  of 
the  lands  held  in  common,  on  or  before  September  1, 1861, 
and  the  defendant  had  made  a  like  bond  to  the  plaintiffs, 
whereby  he  bound  himself  to  convey  to  the  plaintiff,  John 
J3eaver,onthesameday,theotherpartof  saidlands;  thateach 
took  possession  of  the  lands  so  to  be  conveyed  to  him;  that 
the  defendant  has  made  lasting  and  valuable  improvements 
on  his  portion ;  that  at  the  time  stipulated  in  the  bonds,  he 
tendered  a  conveyance  to  the  plaintiff,  Johiiy  according  to  the 
condition  of  his  bond^  and  demanded  from  the  plaintiffs  a 
like  conveyance ;  that  the  plaintiff  refused  to  perform,  or  to 
accept  the  conveyance  tendered  by  the  defendant.  The  deed 
from  the  defendant  to  the  plaintiff  John,  was  brought  into 
court  for  the  plaintiffs,  and  a  ^x)py  of  the  bond  alleged  to 
have  been  given  by  them  was  annexed  to  the  answer,  and 
made  part  of  it.  This  bond  is  executed  by  John  Beaver^  and 
purports,  inthe  body  of  it,  to  bind  him  alone;  butitspecifies 
that  he  is  to  convey  to  the  defendant  five*elevenths  of  the 
lands.  A  specific  performance  is  prayed  against  the  plain- 
tiffs. Reply,  Ist  General  denial.  2d.  Thattho  parties  being 
desirous  of  making  partition,  and  bdng  unable  to  agree 
thereon,  agreed  orally  that  two  neighbors  should  examine 
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the  lands  and  ascertain  the  value  of  the  respectiye  tracts, 
and  detennine  in  what  nuumer  partition  should  be  made,  and 
the  parties  would  abide  by  such  detennination ;  that  the 
neighbors  so  chosen  valued  two  tracts  of  the  land  at  $8870, 
and  the  two  remaining  tracts  at  $2400,  and  declared  to  the 
parties  that  the  plaintifb  should  take  the  lands  so  valued  at 
12400,  and  that  the  same  would  be  equal  in  value  to  five- 
devenths  of  the  whole,  and  that  the  defendant  should  take 
the  two  tracts  valued  at  (8370,  and  that  the  same  was  equal 
in  value  to  six-elevenths  of  the  whole ;  that  by  such  partition 
the  plaintiffs  would  receive  lands  worth  $222  70  less  than 
their  proper  share,  and  the  defendant  would  recdve  lands 
worth  a  like  sum  above  his  proper  share;  that  the  error  of 
the  two  neighbors  was  a  mistake,  made  innocentiy ;  that  the 
plainti£E^  John,  protested  at  the  time  that  he  thought  there 
must  be  a  mistake,  and  that  the  lands  allotted  to  tibe  plain* 
tiffs  were  not  equal  to  their  share;  and  that  the  bond  set  up 
in  the  answer  was  made  under  the  mistake  aforesaid;  that 
the  plaintiffs,  shortly  after  executaug  the  bond,  discovered 
the  mistake  in  calculation,  notified  the  defendant  thereof,  and 
desired  it  to  be  corrected,  which  the  defendant  refused,  &c« 
A  demurrer  was  sustained  to  the  second  paragraph  of  the 
reply,  and  the  plaintiffs  excepted. 

Was  the  second  paragraph  of  the  reply  good  ?  The  reply 
seeks  relief  against  the  bond  on  the  ground  of  mistake,  with- 
out the  slightest  admixture  of  imposition  or  fraud.  The 
mistake  alleged  was  oneof  computation,  made  by  two  friendly 
neighbors,  mutually  chosen  by  the  parties.  There  was  no 
taking  unawares,  no  hasty  action,  under  eii*ciunstances  not 
fiivorable  to  deliberation.  The  parties  knew  the  lands,  and 
must  be  presumed  to  have  had  a  knowledge  of  the  value  of 
the  respective  tracts.  In  short,  no  fact  was  unknown  to  them, 
save  tlio  single  circumstance  that  a  mistake  had  been  made 
in  the  mathematical  process  of  computing  the  sums  which 
would  constitute  the  respective  shares  of  the  parties,  in  the 
aggregate  sum  at  which  the  whole  lands  were  valued.  It 
seems,  too,  that  the  appellants  doubted  the  correctness  of 
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the  computation  when  the  bond  was  executed;  they  were 
thus  upon  inquiry.  Certainly  reasonable  diligence,  if  used, 
must  have  discovered  the  mistake  at  once.  To  relieve  now, 
would  be  but  to  encourage  negligence.  Indeed,  it  is  not 
easy  to  perceive  how  the  alleged  mistake  could  be  very  ma- 
terial in  any  event.  It  was  land,  not  money,  which  the  parties 
were  seeking  to  divide,  and  whether  a  value  was  fixed  upon 
the  lands,  expressed  in  dollars,  or  not,  was  not  an  essential 
thing.  The  end  to  be  accomplished  was  that  the  lands  should 
be  so  parted  that  the  portion  assigned  to  the  plaintiffs  should, 
in  value,  bear  that  relation  to  the  whole  which  five  does  to 
eleven.  Now,  if  the  friends  who  acted  between  the  parties 
had  estimated  the  lands  allotted  to  the  plaintiffs  at  $222 
more,  and  those  allotted  to  the  defendant  at  $222  less  than 
ihey  did,  then  there  could  have  been  no  complaint;  and  yet 
the  result  would  have  been  precisely  what  was  reached.  The 
observations  of  Mr.  Justice  Story  seem  so  applicable  to  the 
case  in  hand,  that  we  adopt  them:  ^^ Mistake  or  ignorance 
of  facts  in  parties  is  a  proper  subject  of  relief,  only  when  it 
constitutes  a  material  ingredient  in  the  contract  of  the  par- 
ties,  and  disappoints  their  intentions  by  a  mutual  error;  or 
where  it  is  inconsistent  with  good  faith,  and  proceeds  from 
a  violation  of  the  obligations  which  are  imposed  by  law  upon 
the  conscience  of  either  party.  But  where  each  party  is 
equally  innpcent,  and  there  is  no  concealment  of  facts,  which 
the  other  party  has  a  right  to  know,  and  no  surprise  or  im- 
position exists,  the  mistake  or  ignorance,  whether  mutual 
or  unilateral,  is  treated  as  laying  no  foundation  for  equitable 
interference.  It  is  strictly  damnum  absque  injuria.  **  1  Eq. 
Jur.§151. 

The  court  decreed  a  specific  performance  of  the  condition 
of  the  bond,  as  well  against  Desire  Beaver j  as  against  Johji, 
her  husband,  and  it  is  alleged  that,  as  against  Desire^  this 
decree  was  erroneous. 

Tlie  averment  in  the  answeris  that  both  pkdntiffs  executed 
tiio  bond,  **by  and  under  the  name  of  John  Beaver.  *'  The 
bond  itself^  which  constitutes  a  part  of  the  answer,  contains 
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DO  obligation  to  be  performed  by  Desire;  it  does  not  profess 
to  bind  her  in  any  respect;  it  seems  on  its  face  to  be  the  in- 
dividual bond  of  John  Beaver  J  and  the  deed  from  the  defend- 
ant, brought  into  court  for  the  plaintiffs,  names  John  Beaver 
alone  as  the  grantee  therein.  The  effect  of  the  decree  is 
not  only  to  accomplish  a  partition  of  the  lands  according  to 
agreement,  but  to  divest  a  portion  of  the  wife's  estate,  and 
transfer  it  to  her  husband — to  give  her  one-eleventh,  instead 
of  one-fifth,  of  the  lands  thus  apportioned  to  herself  and  her 
husband.  This  will  not  do.  K  it  be  granted  that  the  bond 
alluded  to  binds  her,  still  it  can,  by  no  possible  construction, 
operate  to  transfer  to  her  husband  lands  belon^ng  to  her. 
But  wo  do  not  perceive  how  she  can  be  bound  by  the  bond. 
Grant  that  she  executed  it.  What  then?  It  did  not  bind 
her  to  convey;  it  provided  only  that  her  husband  should 
convey,  and  upon  his  doing  so,  the  contract  would  be  per- 
formed. The  bond  must  be  construed  for  itself;  its  import 
must  be  deduced  from  the  language  employed  in  it,  and  noth- 
ing can  be  added  thereto  by  the  avermentinthe  answer.  We 
give  the  defendant  the  benefit  of  his  bond ;  upon  this  he  in- 
sists, but  we  cannot  give  him  more. 

But  we  cannot  understand  how  the  bond,  not  being  ob- 
ligatory upon  the  plaintiff  Desire  Beaver^  could  be  set  up  as 
a  sufiScient  answer  to  the  complaint,  so  far  as  she  was  con- 
cerned. Not  purporting  to  be  executed  by  her,  it  must  be 
held  for  nothing  as  agiuinst  her,  and  it  was  not  necessary  that 
she  should  deny  its  execution  under  oath.  Peoriay  ^c,  Ins. 
Co.  v.  WalseTj  22  Ind.  73.  The  averment  in  the  answer  that 
she  executed  the  bond,  is  inconsistent  with  the  bond  itself. 
As  the  answer  was  made  to  the  whole  complaint,  and  was 
not  sufficient  as  such,  the  demurrer  should  have  been  carried 
back  to  the  answer,  and  sustained  to  it. 

It  is  due  to  the  learned  judge  who  tried  the  cause  below 
to  say,  that  we  see  nothing  in  the  record  to  indicate  that  his 
attention  was  called  to  the  insufficiency  of  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
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manded,  with  directions  to  set  aside  all  proceedings  subse- 
quent to  the  demurrer,  and  to  sustain  it  to  the  answer. 

E.  8.  St(mej  for  appellant 

D.  Mass,  for  i^pellee. 


Fox  V.  Rbtkolds. 


New  Trial. — Cumttlatite  Etxdbuce. — Under  our  ststute,  a  party  to  an 
action  may  testify  in  his  own  behalf,  hut  heia  not  bound  to  resort  to  hit  own 
cTidenoe,  and  may  have  a  continuance  for  an  absent  disinterested  witness 
to  material  facts,  known  to  himself;  but  if  he  becomes  a  witness  for 
himself,  he  stands  as  all  other  witnesses,  except  as  to  his  credibility,  and 
is  not  entitled  to  a  new  trial  for  newly  diseorered  cumulatiye  OTidenee  of 
facts  testified  to  by  him  on  the  triaL 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Gregort,  J. — Reynolds  sued  Fox  on  two  promissory  notes; 
one  for  |3628  88,  and  the  other  for  $2888  91,  made  hy 
Fox  to  J.  L.  Reynolds  ^  Co.,  and  by  them  assigned  to  the 
plaintiff  below. 

An  answer  in  five  paragraphs  was  filed.  The  fifth  avers, 
substantially,  that  the  parties  had  been  in  partnership  for 
several  years,  under  an  oral  agreement,  and  had  large 
transactions  in  the  purchase,  packing  and  sale  of  pork, 
&c.,  at  Lafayette,  Indiana,  of  which  a  pretended  statement 
had  been  made,  on  the  basis  of  which,  upon  accounts 
wholly  kept  and  rendered  by  Reynolds,  the  notes  had  been 
given ;  that  the  accounts  as  rendered  were  erroneous  in 
large  amounts,  which  are  specified,  for  improper  charges 
made  by  Reynolds,  but  which  Fox,  relying  upon  Reynolds 
to  do  right,  did  not  examine,  Ac.  Among  the  items 
which  Fox  alleged  Reynolds  had  improperly  charged,  was 
13000  for  the  use  of  his  pork  house,  when  it  should 
have  been  $2000 ;  and  sundry  sums  of  excessive  interest, 
in   all    some   $1600.      That   Reynolds    had    improperly 
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omitted  to  credit  Fox  $1000  per  year  for  four  years 
services  in  the  pork  packing  business,  which  he  had 
rendered  for  the  firm,  and  $1000  for  services  in  the 
cattle  bonnessy  and  $1500  for  some  partnership  property 
sold  and  not  accounted  for  by  Beynolds.  Reply:  1st, 
general  denial;  2d,  that  all  the  matters  and  things 
therein  contained  were  fully  settled,  and  on  such  settlement 
being  made,  the  notes,  in  plaintLFs  complaint  named,  were 
^ven  in  consideration  thereof.  Issues  of  fact  were  joined, 
and  the  cause  tried  by  a  jury ;  verdict  for  the  plaintiff  for 
$2624  83 ;  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  overruled,  and  appellant  excepted. 
The  evidence  Lb  in  the  record* 

JReyndds  was  called  as  a  witness  by  Fox.  Fez  testified  as 
a  witness  on  his  own  behalf.  Among  other  things,  he  said : 
<^  About  the  time  we  were  going  into  partnership,  JReynolds 
met  me  9,t  Barbee^s  comer,  LafayeUe,  and  asked  me  how  I 
would  like  to  go  into  partnership.  He  said  he  had  bought 
the  Mammoth  Pork  House,  as  it  was  called,  at  sheriff's 
sale.  I  think  he  was  to  charge  $500  for  the  pork  house  all 
told.  I  told  him  my  services  would  be  worth  $1000. 
I  told  him  I  had'nt  much  money ;  he  said  money  could  be 
raised.  I  told  him  I  must  have  the  whole  control  of  the 
packing  business;  he  then  said  go  ahead,  which  I  did. 
*  *  *  *  There  was  never  any  other  conver- 
sation between  me  and  B^/nolds  about  the  partnership." 

The  affidavits  in  support  of  the  motion  for  a  new  trial 
are  as  follows : 

<^SXATB  OP  Indiana,  Tsppbgakob  Coustt,  ss: 

John  L.Be!fncld8,  |  Tippecanoe  dxcmt  Court,  October  Term, 

Jonathan  Fox.    }  ^^^' 

Noah  Washtnim^  a  competent,  disinterested  witness, 
being  duly  sworn  in  open  court,  on  his  oath  says,  that  in 
the  year  1851,  about  the  time  that  plaintiff  and  defendant 
were  going  into  the  business  of  packing  pork  in  the  city 
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of  LafayettCj  he,  the  said  WaMamj  was  present  at  a 
conversation  between  the  said  parties,  which  took  place  on 
the  side-walk  near  Barbee's  comer,  at  the  intersection  of 
Columbia  and  Ohio  streets,  in  said  city;  that  in  said 
conversation,  the  said  plaintiff,  John  L.  BeyncldSj  told  Fox 
he  had  bought  the  Mammoth  Pork  House,  and  after  some 
other  conversation,  Beynclds  proposed  to  Fox  to  go  into 
business  with  him  in  the  packing  business,  and  Fox  inquired 
of  Reynolds  what  rent  he  would  charge  for  the  pork  house 
and  packing  establishment,  and  Beynolds  replied  that  he 
would  charge  $500.  Fox  then  replied  that  his  services 
would  be  worth  $1000  a  year,  and  that  he  (Fox)  must 
have  the  entire  control  and  management  of  the  business ; 
to  which  Beynolds  replied,  "  I  will  do  it,  and  you  may  go  on 
and  fix  up."  Said  Wdshbum  further  says  he  never  disclosed 
to  the  said  Fox  that  he  had  heard  said  conversation,  until 
after  supper  time  on  the  night  of  Monday ^  November  8dj 
1862,  after  Fox  had  informed  affiant  that  tiie  jury  in  said 
cause  had  retired  to  consult  of  their  verdict. 

Noah  Washburn. 
Subscribed  and  sworn  to,  in  open  court,  November  5th,  1862. 

W.  R.  Ellis,  Clerk:' 

^^  Jonathan  FoXy  the  above  named  defendant,  being  duly 
sworn  in  open  court,  on  his  oath  says,  that  by  his  contract 
with  the  plaintiff,  in  relation  to  the  pork  packing  business, 
before  entering  into  that  business,  the  said  John  L.  Beynolds 
was  to  chaige  for  the  rent  of  the  pork  house  only  the  sum 
of  $500  per  year,  and  he,  the  said  defendant,  was  to 
be  paid  for  his  services  for  the  partnership,  the  sum  of 
$1000  per  year;  that  up  to  the  time  the  exhibits,  accom- 
panying the  answer  of  said  Beynolds  to  the  interrogatories 
filed  in  this  case  by  the  said  Fox,  were  filed,  he  was  wholly 
ignorant  of  the  fact  that  the  said  Beynolds  had  charged 
$1000  per  year  for  the  rent  of  the  pork  house,  for 
three  of  the  years  of  said  partnership,  and  ho  was  also 
wholly  ignorant  of  the  fact  that  said  Beynolds  had  omitted 
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to  ffve  said  J^x  credit  for  his  Bervices,  aa  he  had  cootetcted 
to  do.  And  further,  said  affiant  was  wholly  ignorant  of 
the  fact  that  Noah  Washbunij  or  any  other  witness,  was 
present  and  had  heard  the  contract  between  the  parties, 
nntil  after  the  jury  in  said  cause  had  been  charged,  and  had 
retired  to  consult  of  their  verdict^  when  he  was  informed 
by  said  Washburrij  for  the  first  tune,  that  he  was  present  and 
heard  said  contract.  Said  affiant  has  examined  the  foregoing 
affidavit  of  said  Washburn,  and  says  that  the  facts  in  reference 
to  the  conversation  therein  referred  to,  are,  as  he  believes, 
true,  and  he  can  now  prove  said  facts  by  said  Washburn. 
Wherefore,  the  said  Ibx  asks  the  court  to  grant  biTn  a  new 
trial,  on  account  of  newly  discovered  evidence. 

Jonathan  Fox. 
Subscribed  and  sworn  to,  in  open  court,  NoveTnber  6thyl^Aj 

W.  R.  Ellis,  Clerk. 

The  circuit  court  overruled  the  motion,  on  the  ground 
that  the  newly  discovered  evidence  is  merely  cumulative. 

It  is  urged  by  the  counsel  for  the  appellant,  that  the 
legislature  having  changed  the  law  prohibiting  parties  from 
being  examined  as  witnesses,  it  becomes  necessary  that  this 
court  should  examine  and  determine  whether  such  change 
does  not  require  an  exception  to  be  made  to  the  rule  as 
to  granting  new  trials  for  eumtdaiive  evidence, — the  excep- 
tion covering  all  cases  where  the  only  evidence  given  is  that 
of  the  parties. 

And  it  is  claimed  that  the  equily  practice  will  justify  this 
court  in  making  such  an  exception. 

In  Lmngstcn  v.  Hvbbs,  8  Johns.  Ch.  Bep.  124,  which 
was  a  bill  for  review  in  equity,  Chancsllob  E^nx  says: 
^  The  nature  of  the  newly  discovered  evidence  must  be 
different  from  that  of  the  mere  accmnulation  of  witnesses 
to  a  litigated  fact  In  Tayhr  v.  Sharp,  8  P.  Wms.  871,  the 
Lord  Chancellor  spoke  of  such  new  matter  as  a  receipt 
release,  &c.,  and  observed,  that  unless  the  relief  was  confined 
to  such  new  matter,  it  might  be  used  for  vexation  and 
Vol.  XXIV.— 8 
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oppresBioii,  and  for  the  canae  never  to  be  at  rest;  and  in  a 
case  already  referred  to^  Lobd  Eldon  observed,  that  a  party 
was  not,  indeed,  bound  to  know  every  thing  which  he 
conld  have  discovered ;  for  instance,  he  might  not  be  held 
bound  to  look  into  a  box  for  instruments  which  no  human 
prudence  would  have  suggested.  The  language  of  these 
cases  shows  strongly  the  nature  and  strictness  of  the  rule 
as  to  newly  discovered  proof.'' 

In  the  case  of  Bead  v.  Head,  Adm^r^  8  Marshall's  Ey. 
Rep.  112,  the  court  say :  ^  It  is  well  settled  that  no  review 
ought  to  be  granted  of  a  fact  formerly  in  issue,  on  account 
of  evidence  newly  discovered,  imless  that  evidence  be  in 
writing  or  record,  and  does  not  consiBt  in  swearing  <ndy. 
Bespassy  d  al.  v.  ITClanahany  Hardin  R  842." 

In  the  case  of  Southard  et  al.  v.  JRusaeUy  16  Howard  547, 
Nelsok,  J.,  says :  ^  The  rule,  as  laid  down  by  Chancxllob 
EsNT,  8  J.  Ch.  124,  is,  that  newly  discovered  evidence, 
which  goes  to  impeach  the  character  of  witnesses  examined 
in  the  original  suit,  or  the  discovery  of  cumulative  witnesses 
to  a  litigated  fact,  is  not  sufficient.  It  must  be  diflferent, 
and  of  a  very  decided  and  controlling  character.  8  J.  J. 
Marsh.  492 ;  6  Madd.  127;  Story's  Eq.  PL  §  418." 

^The  soundness  of  this  rule  is  too  apparent  to  require 
argument,  for,  if  otherwise,  there  would  scarcely  be  an  end 
to  litigation  in  chancery  cases,  and  a  temptation  would  be 
held  out  to  tamper  with  witnesses  for  the  purpose  of 
supplying  defects  of  proof  in  the  ori^nal  cause.  A 
distinction  has  been  taken  where  the  newly  discovered 
evidence  is  in  writing,  or  matter  of  record.  In  sudi  case, 
it  is  said,  a  review  may  be  granted,  notwithstanding  the 
£bu^  to  which  the  evid^ice  relates  may  have  been  in  issue 
before ;  but  otherwise,  if  the  evidence  rests  in  parol  prool" 
1  Dev.  ft  Batt  108, 110. 

In  the  light  of  these  authorities,  we  are  forced  to  the 
conclucdon  that  a  bill  for  review  in  equily,  for  newly 
disoovered  evidence,  could  not  be  maintained  on  the  ground 
disclosed  in  the  affidavits  of  Woihbum  and  Fox. 
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The  rule  at  law  is  admitted  by  counsel  to  be  against  the 
appellant,  bat  we  are  asked  to  make  a  new  rale,  or  rather 
an  exception  to  the  old  role.  There  is  no  authority  for  this 
to  be  found  in  any  of  the  states  in  which  the  same  rule 
prevails  as  in  this,  as  to  the  competency  of  the  parties  to 
a  suit  to  testify  in  their  own  behalf;  and  we  do  not  think 
reason  and  sound  policy  require  of  us  to  make  such  a 
ruling  in  the  case  in  judgment. 

We  think  the  sound  exposition  of  the  statute  is,  that 
although  **  any  person  a  party  in  the  action  may  testify  in 
his  own  behidf,"  he  is  not  bound  to  resort  to  his  own 
eridence,  and  may  have  a  continuance  for  an  absent  disin- 
terested witness  to  material  facts,  known  to  himself;  but  if 
he  becomes  a  witness  for  himself,  he  stands  as  all  other 
witnesses,  except  as  to  his  credibility,  and  the  same  conse- 
quences flow  therefirom,  with  such  modifications  as  may 
arise  from  the  credit  to  be  given  to  him.  Any  other 
construction  would  enable  a  party  to  experiment  by  first 
offering  himself  as  a  witness,  and  then,  in  case  the  juiy 
disbelieved  him,  look  about  with  increased  diligence  for 
newly  discovered  cumvlative  evidence. 

The  case  at  bar  does  not  conunend  itself  veiy  starongly 
to  onr  favorable  consideration.  There  is  a  great  want  of 
diligence  on  the  part  of  Fox;  he  first  allows  important 
stipulations  in  his  contract  with  BeyncidSy  involving  thou- 
sands, to  rest  in  parol;  he  does  not  seem  to  have  retained  a 
veiy  clear  recollection  of  them  himself;  he  makes  an  impor- 
tant settlement,  involving  the  same  items,  without  examina- 
tion; he  executes  his  notes  for  a  laige  balance  found  due 
against  him,  and  he  forgets  the  importantfact  that  Waahbarny^ 
disinterested  witness,  was  present  when  he  made  bis 
contract. 

To  authorize  a  new  trial  under  such  circumstances,  the 
newly  discovered  evidence  ought  to  be  very  controlling  in 
its  character,  and  free  from  any  legal  objection. 

The  judgment  below  is  affirmed,  with  two  per  cent, 
daniiages  and  costs. 
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D.  Turpie  and  Suff  ^  JimeSj  for  appellant. 
D.  Maccy  W.  a  Wilsm,  H.  W.  Chase  and  /.  A.  WUstachj 
for  appellee. 


Rawlings  v.  F18HSB. 


PBOKiMOftT  Nora.— ui  gned  B  upon  a  promitiory  note  giTen  by  him  to  (7, 
and  transferred  by  delWery  to  A.  Answer,  that  B,  desiring  to  pareliase 
a  certain  tract  of  land  of  />,  who  was  unfriendly  to  him,  procured  C  to 
make  the  purchase  in  his  own  name,  wliile  B  went  upon  the  notes  giyen 
for  the  purchase  money,  ostensibly  as  the  surety  of  C.  In  execution  of 
the  agreement,  O  conyeyed  the  land  to  B,  the  latter  executing  his  notes, 
corresponding  to  the  notes  already  giyen  by  C  to  />,  upon  which  B  was 
surety,  it  being  at  the  time  agreed  that  C  should  deliyer  B'$  notes  to  Z>, 
and  take  up  those  originally  giyen ;  that  C,  in  violation  of  the  agreement, 
had  assigned  the  notes  of  i?  to  the  plaintiff  for  his  own  debt,  while  B  had 
been  compelled  to  pay  the  notes  given  to  Z>,  upon  which  ^  was  surety. 

Meld,  that  as  the  note  sued  on  was  not  payable  in  a  bank  in  this  state,  it  was 
subject  to  whatever  defense,  or  setroff,  the  maker  had,  before  notice  of  as- 
signment, against  the  payee. 

BM,  also,  that  the  agreement  set  up  in  the  answer  did  not  vary  the  terms 
of  the  written  contract,  but  weni  to  the  consideration  of  the  note^  and  to 
sliow  the  relation  of  the  joint  makers  to  />,  the  payee,  which  might  be 
done  by  parol  evidence,  even  if  the  legal  effect  of  the  writing  was  changed 
thereby. 

SMf  also,  that  in  this  class  of  cases  circumstances,  tending  to  show  knowl- 
edge, in  the  absence  of  fraud,  are  not  equivalent  to  notice  of  assignment 
The  burden  of  showing  notice  is  on  the  plaintiff. 

APPEAL  from  the  Howard  Common  Pleas. 
Gkbgobt^J.  jPt^A^commenced  an  action  against  i2a2£;Kn^^ 
and  one  Jolm  D.  Kxrkmanj  on  the  following  promissory  note : 

^  KokomOy  Ind.y  December  4dhy  1862. 
"On  or  before  the  29th  day  of  November j  1868,  for  value 
received,  I  promise  to  pay  John  D.  EtrhnaUy  or  order,  the 
sum  of  one  hundred  dollars,  without  relief  from  valuation 
laws.  [Signed] 

"William  H.  S.  Rawldtgs.'' 
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The  complaint  avers  that  the  payee  assigned  the  note  to 
the  plaintiff,  by  delivery. 

The  appellant  answered  in  two  paragraphs* 

1.  That  he  gave  the  note,  and  another  note  of  the  same 
date,  payable  on  the  29th  day  of  November,  1864,  for  |65, 
to  defendant  Kirkmarij  to  secure  the  purchase  money  of 
the  undivided  one-seventh  of  certain  real  estate,  describ- 
ing it;  that  on  the  day  of  the  date  of  the  note,  Kirkman 
conveyed  the  land  to  RawlingSy  by  quit  claim  deed;  that 
prior  thereto,  to-wit,  on,  Ac.,  the  defendant  Kirkman^  pur- 
chased the  land  of  one  Sarah  SmaUy  for  the  same  considera- 
tion, secured  by  two  notes  given  to  said  Sarah  by  Kirk- 
TMOiy  with  JRawUngs  as  his  surety — ^the  one  for  $100  of 
date  November  29th,  1862,  payable  twelve  mo  iths  after  date, 
and  the  other  for  |65,  of  same  date,  and  payable  two  years 
after  date ;  that  at  the  time  JRawUngs  purchased  the  land  of 
defendant  Kirkmany  and  at  the  time  of  receiving  a  convey- 
ance therefo^ /md  the  giving  of  the  notes,  it  was  agreed, 
and  a  part  of  tne  consideration  of  the  purchase,  that  Kirk- 
man  should  deliver  the  notes  of  Bowlings  to  the  said  Sarah, 
and  lift  from  her  and  cancel,  the  note  so  given  to  her  by 
Srkmany  with  Baidings  as  surety,  and  that  the  note  sued  '; 
on  was  executed  under  that  agreement;  that  at  or  about 
the  maturity  of  the  note  for  (100,  given  to  Sinatty  a  copy 
of  which  is  filed,  the  defendant  BawUngs  full^  paid  thosum 
therein  secured,  to  SmaUj  and  that  Kirkman  wholly  fiEuled* 
and  refused  to  perform  his  contract  to  substitute,  the  notes' 
so  given  him  by  defendant  BawlingSy  for  those  so  .^ven  to.^  - 
said  Sarahy  but,  on  the  contrary,  transferred  the  same^oifie 
pfadntiff,  by  way  of  security  for  money  advanced  to  him  by 
the  plaintiff.  Wherefore  the  defendant  JSawUngs  answers, 
by  way  of  setoff  to  the  note  sued  on,  ftc^  the  payment  by 
him  of  said  $100  to  SmaU. 

The  note  referred  to  in  the  answer,  is  as  follows : 

"^  November  29thylS62. 
^Twelve  months  after  date,  for  value  received,  we  or 
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cither  of  UB,  promise  to  pay  Sarah  SmaU,  one  hundred  dol- 
lars, without  relief  from  valuation  or  appraisement  laws. 
"[Signed]  "John  D.  Kircman, 

W.  H.  S.  Rawlingb." 

2.  That  in  November^  1862,  the  d<*^endant  liawlivgs  and 
Sarah  Small  not  being  on  friendly  terms,  and,  as  he  learned, 
she  being  unwilling  to  sell  him  the  land  described  in  the 
first  paragraph  of  the  answer,  and  the  defendant  Itawlings 
being  anxious  to  acquire  title  to  the  land,  retained  and  em- 
ployed the  defendant  Kirkman  to  purchase  of  SmaU  the 
land  for  him ;  it  being  further  agreed  between  RawUngs  and 
KirhnaUy  that  the  title  therefor  should  be  made  to  Kirkman^ 
that  Smjall  might  not  know  that  defendant  RawUngs  was 
really  the  purchaser,  and  that  the  notes  to  bo  given  to  Small 
for  the  deferred  payments — as  Kirkman's  notes  alone  for 
the  deferred  purchase  moneys  might  not  bo  acceptable  to 
and  received  by  SmaU — should  be  execute^  by  RawUngs 
along  with  ^rA7Ma7i,  ostensibly  as  Kxrkmai^^  surety;  that 
in  pursuance  of  the  agreement,  Kirhnanyon,  &c.,  purchased 
the  land  of  SmaU  for  $265,  paying  her  $100  in  hand,  and  for 
the  deferred  payments  executed  to  her  his  two  notes,  with 
Ruidings  ostensibly  as  surety,  the  one  for  $100,  payable 
twelve  months  after  date,  the  other  for  $65,  payable  two 
years  after  date,  and  received  from  Small  a  deed  for  the 
premises ;  that  a  few  days  thereafter,  to-wit,  on,  &c.,  in  pur- 
suance of  the  previous  agreement,  Ktrhnan  conveyed  the 
land  to  Rowlings;  that  RaibUngs  paid  Ktrhnan  the  $100  so 
paid  by  Kirkman  to  SmaUy  $20  for  his  services  in  pur- 
chasing the  land,  and  gave  him  his  two  notes  of  like 
amounts,  and  payable  at  the  same  times  as  those  ^ven  to 
Smdlj  upon  and  with  the  express  agreement  that  Kirkman 
should  transfer  and  deliver  them  over  to  SmaU,  for  those 
then  held  by  her,  which  Kxrifman  was  to  lift  and  cancel; 
that  Kirkman  failed  to  substitute  the  notes  so  given  by  22a^e7^ 
ings  to  him,  for  the  notes  so  held  by  SmaU,  and  failed  to  lift 
the  same  from  her,  but,  on  the  contrary,  transferred  the 
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notes  60  g^ven  to  him  by  BawUngs  to  the  plainti£^  as 
collateral  security  for  money  advanced  by  the  plaintiff 
to  hun,  and  that  thereafter,  at  the  maturity  of  the  note 
80  ^ven  by  Kxrhman  and  Bowlings  to  Smattf  for  $100, 
a  copy  of  which  is  appended  to  the  first  paragraph  of 
the  answer,  the  defendant  BcaoUngs  was  compelled  to, 
and  did,  pay  the  note  for  $100  to  SmaUy  Sarkman  being 
wholly  insolvent  and  unable  to  pay  the  same  or  any  part 
thereof,  wherefore  the  consideration  of  the  note  sued  on 
has  wholly  fdled. 

The  appellee  filed  a  demurrer  to  each  paragraph  of  the  an- 
swer, the  court  sustained  the  demurrers,  and  the  appellant 
excepted. 

The  plaintiff  dismissed  the  action  as  to  defendant  ESrh- 
man,  and  the  court  rendered  final  judgment  against  JRawU 
ings  for  the  amount  secured  by  the  note. 

The  rulings  of  the  court  below,  on  the  demurrers  to  the 
answer,  present  the  questions  for  our  determination. 

This  note,  not  being  payable  to  order  or  bearer,  in  a  bank 
in  this  state,  is  not  negotiable  as  inland  bills  of  exchange, 
but  whatever  defense  or  set-off  the  maker  had,  before  no- 
tice of  assignment,  against  the  assignor,  the  original  payee, 
he  has  against  his  assignee.    2  G.  &  H.  §§  8, 6,  p.  658. 

The  failure  of  Kirkman  to  comply  with  his  agreement 
with  Bawlingsy  to  substitute  the  notes  of  the  latter  for  those 
of  Kirkman  and  Bawlings  to  SmaUy  gave  BawUnga  a  right 
of  action  agdnst  Kirkman.  It  is  true  that  BawU'ngs  coxiid 
recover  only  nominal  damages,  until  payment  of  the  note 
to  Small,  but  such  payment  only  affected  the  measure  of 
damages,  the  right  of  action  being  the  violation  of  the 
agreement  made  at  the  date  of  the  note. 

It  should  be  stated  that  this  is  a  case  not  within  the  rule, 
that  the  terms  of  a  written  agreement  can  not  be  varied  by 
parol  evidence.  The  agreement  of  substitution  in  no  way 
affected  the  terms  of  the  note ;  it  went  to  its  consideration, 
and  to  explain  the  relation  of  the  joint  makers  of  the  note 
to  SmaUj  which  may  be  done  by  parol  evid^ice,  even  if 
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such  proof  change  the  legal  efiEect  of  the  writing.  Boeh- 
hSn  V.  Spraggs  et.  al.j  9  Ind.  80. 

The  assignment  of  this  note  was  by  delivery  only,  which 
vested  in  the  holder  an  equitable  interest  therein,  and  gave 
him  a  right  to  sue  in  his  own  name,  by  making  the  payee 
a  party  defendant,  to  answer  to  his  interest.  In  such  case, 
the  right  of  the  maker  to  the  defense  set  up  is  the  same  as 
in  the  oase  of  an  assignment  by  written  indorsement.  2 
G.  &  H.,  §  6,  pp.  88,  P9, 40. 

In  this  class  of  cases,  circumstances  tending  to  show 
knowledge,  in  the  absence  of  fraud,  are  not  equivalent  to 
notice  of  assignment.  The  burden  of  showing  notice  is 
on  the  plaintiff.  Jackson  v.  Adamsorif  7  Blackf.  597.  If 
Raulings  had  notice  of  the  assignment  to  the  plaintiff 
before  payment  to  SmaU^  it  was  for  the  plaintiff  to  show  it. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
said  court,  with  directions  to  overrule  the  demurrer  to 
the  second  paragraph  of  the  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion.  Costs  against 
appellee. 

Linsday  and  Lewis j  for  appellant. 

R.  Faife,  for  appellee. 


Reno  v.  Tyson,  Adminibtrator  op  Oldham. 

DcMir&KUt  TO  PiJtT  or  Pakaqbapb. — ^Under  our  present  practice,  ft  demtir- 
rer  wm  not  Ue  to  ft  part  of  a  pMftgTftph  cf  ft  pleading,  but,  regarding  each 
fleparate  breach  assigned  in  a  complaint  on  an  administrator's  bond,  taken 
in  connection  with  the  introductory  aTorments,  as  a  separate  paragraph, 
containing  a  disUnct  cause  of  action,  a  demurrer  may  be  properly  filed 
to  each  breach. 

Ezbcutok's  Bovb— LiABiUTT  Of  BinuRT.^The  surety  on  the  original  bond 
of  an  executor  is  not  liable  for  the  misappropriation  of  money  receited 
from  the  sale  of  real  estate,  unless  such  sale  wss  directed  by  the  will. 

APPEAL  from  the  Bijley  Common  Pleas. 
Eluott,C.  J.— This  wasasuitby  the  appellee,  against ifa- 
jmsy  OUOum,  and  JBcno,  the  appdlant^  as  his  surety,  on  the 
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origmal  bond  of  the  former,  as  executor  of  Archibald  (Xdhaviy 
deceased,  and  who  had  been  removedformalfeasance  in  office. 
Several  breaches  of  the  bond  are  assigned  in  the  complaint ; 
the  third  of  which  is,  in  substance,  as  follows;  That  Otdharrij 
as  executor  of  the  estate  of  Archibald  (Hdhamj  deceased,  col- 
lected on  the  sale  bill  of  the  personal  properly  the  sum  of 
four  hundred  dollars;  that  at  the  October  term,  1859,  of  the 
Court  of  Ciommon  Pleas  of  Sipleif  county,  he  procured  an 
order  to  sell  certain  real  estate  to  pay  debts,  which  he  after- 
ward, under  the  order  of  said  courts  sold  to  Henry  Oordes, 
for  the  sum  of  |710,  which  said  Cordes  has  long  since  fully 
paid;  that  the  executor  wholly  failed  to  apply  said  money 
to  the  payment  of  the  debts  against  the  estate  of  the  dece- 
denty  &c.  The  defendants  filed  a  joint  demurrer  to  the 
third  breach  of  the  bond,  for  the  reason  that  it  did  not  state 
&cbB  suffidentto  constitute  a  cause  of  action.  The  demur- 
rer was  overmled,  and  the  defendants  excepted.  Sena  then 
filed  his  separate  demurrer  to  so  much  of  the  third  breach 
as  claims  a  recovery  in  this  suit  for  the  proceeds  of  the  real 
estate  sold  under  the  order  of  the  court,  which  the  court 
also  overmled.  SenOf  then,  answered  separately,  in  six  par- 
agraphs. The  first  and  second  are  general  denials;  the 
others  set  up  special  matters  in  avoidance.  The  fourth  and 
fifth  were  stricken  out  on  motion,  and  the  court  sustained  a 
demurrer  to  the  third  and  sixth  paragraphs. 

The  cause  was  tried  by  a  juiy,  on  the  issue  made  by  the 
general  denial  of  JBeno,  and  resulted  in  a  finiding  and  judg- 
ment for  the  plaintiff.  Beno  appealed.  Ko  brief  has  been 
filed  by  the  appellee. 

The  only  errors  assigned  relate  to  the  action  of  the  court 
in  overruling  Heno's  demurrer  to  the  third  breach  of  the  bond 
assignedin  the  complaint,  andinsustainingademurrer  to  the 
third  paragraph  of  his  answer.  Under  our  present  practice,  a 
demurrerwiU  notlietoapart  of  a  paragraph  of  a  pleading; 
but,  regarding  each  separate  breach  assigned  on  a  bond  of 
the  character  of  the  one  in  suit,  taken  in  connection  with 
the  other  introductory  averments  in  the  comphunt^  in  the 
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light  of  a  separate  paragraph,  containing  a  distinct  cause  of 
action,  a  demnrrer  may  be  properly  filed  to  such  breach. 
Under  the  third  breach,  as  has  been  shown,  the  plaintiff 
seeks  to  recover  the  sum  of  $400,  the  proceeds  of  the  per- 
sonal property,  and  the  sum  of  (710,  the  proceeds  of  the 
real  estate,  sold  by  the  executor  of  ddhamj  and  for  which 
he  failed  to  account.  The  objection  taken  to  the  breach 
is,  that  the  defendants,  and  especially  JBeno,  the  surety,  are 
not  fiable  under  this  (the  original)  bond  of  the  executor, 
for  the  proceeds  of  the  real  estate  sold  by  him  under  an 
order  of  the  court,  and  for  which  he  is  required  by  the 
statute  to  execute  a  separate  bond.  The  demurrer,  however, 
was  correctly  overruled,  because  the  same  breach  sets  up  a 
claim  for  the  proceeds  of  the  personal  property,  which  is 
clearly  covered  by  the  bond  in  suit.  And  Beno*s  demurrer, 
toapartof  thebreach,waacorrectIyoverruled,forthereason 
that  the  question  could  not  be  raised  by  demurrer  to  such 
part  In  either  case,  the  objection  might  have  been  properly 
presented  by  a  motion  to  strike  out  the  matter  objected  to^ 
The  question,  however,  is  fidrly  raised  by  the  third  para^ 
graph  of  lienors  answer  to  the  third  breach,  to  which  the 
court  sustained  a  demurrer.  That  paragraph  alleges  that 
Benoy  on  the  12th  of  Marehj  1858,  became  the  surety  of 
Majunhey  Otdhaniy  for  the  faithM  performance  of  his  duties 
as  executor  of  the  last  will  and  testament  of  Archibald  Old- 
hanif  deceased;  that  there  came  into  the  hands  of  said  ex- 
ecutor the  sum  of  (400,  ariring  from  the  sale  of  the  per- 
sonal estate  of  the  decedent,  all  of  which  the  executor  ap- 
plied to  the  payment  of  lawful  claims  against  said  estate, 
filed  in,  and  allowed  by,  the  court,  together  with  what  he  has 
paid  the  widow  of  said  decedent,  as  a  pait  of  the  (300 
allowed  her  by  law;  that  the  real  estate  of  the  decedent 
was  not,  by  the  terms  of  his  will,  authorized  to  be  sold,  £c. ; 
that  at  the  October  term,  1859,  of  said  court,  the  executor 
obtained  an  order  of  court  to  sell  the  real  estate  of  the  de- 
cedent, (which  is  described  in  the  paragraph),  by  virtue  of 
whidi  order  he  did,  on,  &c.,  sell  the  same  to  Henry  Cordesy 
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for  the  Bt&m  of  $710 ;  that  at  the  time  of  obtaining  the  order 
to  sell,  &c.,  the  executor  filed  his  bond  for  the  faithful  per- 
formance of  said  trust,  according  to  law,  with  Absalom  (M- 
ham  and  Peter  Bowers  as  his  sureties.  It  also  avers  that 
said  Absalom  Oldham  and  Peter  Bowers  are  responsible  and 
solvent  men,  &c. 

This  answer  is  a  good  bar  to  a  recovery  on  the  allied 
breach  of  the  bond  to  which  it  is  directed,  unless  the  parties 
to  the  ori^nal  bond  of  the  executors  are  responsible  for  the 
proper  administration  of  the  proceeds  of  the  real  estate,  sold 
by  him  under  a  subsequent  order  of  the  court.  Under  the 
statute,  the  court  of  common  pleas  may  authorize  the  execu- 
tor or  administrator  of  a  decedent  to  sell  his  real  estate  for 
the  payment  of  debts,  when  the  personal  estate  is  not  suffi- 
cient for  that  purpose;  and  in  reference  to  such  sales,  sec* 
82,  2  G.  &H.,p.  510,  provides  that  <^  previous  to  the  making 
of  an  order  for  any  such  sale,  the  executor  or  administrator 
shall  file  in  the  office  of  such  cotut  a  bond,  payable  to  the 
State  of  Indiana,  in  a  penalty  not  less  than  double  the  ap- 
praised value  of  the  real  estate  to  be  sold,  with  sufficient 
freehold  sureties,  to  be  approved  of  by  the  court,  and  con- 
ditioned for  the  faithful  discharge  of  his  trusts  according  to 
law.^' 

The  statute  further  provides,  that  a  person  appointed  ex- 
ecutor, administrator  with  the  will  annexed,  or  administrator, 
before  receiving  letters,  shall  execute  a  bond  with  sufficient 
freehold  sureties,  to  be  approved  by  the  proper  clerk  or 
court,  payable  to  the  state,  in  a  penalty  of  not  less  than  double 
the  value  of  «the  personal  estate  to  be  administered,  and,  in 
case  real  estate  is  to  be  sold  by  the  terms  of  a  will,  also  double 
the  value  of  such  real  estate.    2  O.  &  H.,  §  19, 489. 

The  trust  of  the  administrator  or  executor,  under  his  ori- 
ginal appointment  and  bond,  relates  only  to  the  personal  es- 
tate, unless  real  estate  is  directed  to  be  sold  by  the  terms  of 
the  will,  and,  therefore,  it  seems  plain  that  the  bond  then 
given  can  cover  only  breaches  of  that  trust.  Here  the  answer 
expressly  avers  that  the  real  estate  of  the  decedeut  was  not, 
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by  the  terms  of  the  will,  authorized  to  be  sold.  Henoe,  the 
court,  before  granting  an  order  for  the  sale  of  the  land,  re- 
quired the  administrator  to  execute  a  bond  in  double  the 
value  thereof,  to  secure  the  trust  conferred  upon  ^^m  by  the 
order  of  the  court  directing  the  sale  of  the  land.  Aud  it 
has  been  expressly  held  by  this  court  that,  under  the  statute, 
the  sureties  in  the  several  bonds  are  liable  only  for  the  re- 
spective funds  they  are  executed  to  secure.  Worganfs  Adtn^r. 
V.  CUpp  et  al.j  21  Ind.,  119.  See  also  Potter  d  aly  v.  ITie  State 
ex  rd.  Thompsmj  decided  by  this  court  at  the  last  term.  28 
Ind.,  607. 

We  think,  therefore,  that  the  third  paragraph  of  the  an- 
swer was  a  good  bar  to  the  third  breach,  and  that  the  court 
erred  in  sustaining  the  demurrer  to  it. 

The  judgment,  as  to  JRenOy  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

H.  C.  NeiDCombj  J.  Tarkmgton  and  J.  G.  Bwrkshirey  tor  ap- 
pellant. 


Kelson  v.  MgPieb  and  Another. 

DsAfT— SoBSTiTirTB. — Suit  upon  a  note  and  to  foreclose  a  mortgage.  Anawer, 
thai  the  defendant  haying  been  drafted  to  eerve  in  the  army  for  nine 
months,  agreed  with  the  plaintiif  to  pay  him  $800  if  he  would  go 
as  his  substitute,  and  serre  the  United  States  as  a  soldier  for  nine 
months,  and  exeeuted  to  him  the  note  sued  on  for  a  pa  A  of  said  sum; 
that  the  plaintiff,  after  remaining  in  camp  a  few  weeks,  deserted  and  fled 
to  parts  unknown. 

ndd,  that  a  demurrer  to  the  answer  was  correctly  oTcrruled. 

Held,  also,  that  though  the  defendant  was  released  from  the  effect  of  the 
draft  by  the  aoceptance  of  the  plaintiff  as  his  substitute,  he  was  also 
interested  thai  the  plaintiff  should  serre  the  country  as  a  soldier,  as  he 
had  agreed,  and  was  entitled  to  deflmd  on  faUwe  of  this  part  of  the 
consideration. 
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APPEAL  from  the  Bo<me  Common  Pleas. 

Fbazbb,  J. — ^ThiB  was  an  action  by  the  appellant  to 
foreclose  a  mortgage  given  to  secure  a  promissory  note 
for  $200.  Answ^,  that  ihe  defendant,  MePike,  was 
drafted  to  serve  nine  months  in  the  military  service  of 
the  United  States;  that  in  consideration  of  the  note,  and 
1100  in  cash,  the  plmntiff  agreed  to  enter  the  army  as  a 
sabstitate  for  the  defendant,  and  serve  the  TTnited  States  as 
a  soldier  for  nine  months;  that  tfa6  plaintijff  was  duly 
mustered  in  as  such  sabstitate,  and  after  remaining  in  camp 
a  few  days,  without  the  knowledge  or  consent  of  the 
defendant,  deserted  and  fled  to  parts  unknown,  and  haa 
never  returned  to  the  service,  and  still  remains  a  deserter, 
wherefore  the  consideration  for  the  note  has  failed.  A 
demurrer  to  the  answer  was  overruled.  Beply:  1st,  general 
denial;  2d,  a  paragraph  simply  amounting  to  a  denial, 
which  need  not  be  further  noticed.  The  issue  was  found 
for  the  defendant ;  motion  for  a  new  trial  overruled,  and 
judgment  for  the  defendant 

1.  Was  the  answer  good?  This  question  is  not  seriously 
pressed  in  argument,  and  we  therefore  content  ourselves 
by  saying  that  the  demurrer  was  properly  overruled. 

2.  Does  the  evidence  sustain  the  finding?  It  establishes 
the  truth  of  eveiy  word  of  the  answer,  and  especially  that 
the  plaintiff  contracted  with  the  defendant  to  serve  the 
country  Mthfully  for  nine  months  as  a  soldier,  and  that,  at 
the  first  opportunity,  he  deserted  his  flag,  and  fled,  no  one 
knows  where.  But  it  further  appears,  that  before  deserting 
he  avmled  himself  of  an  opportunity  given  to  drafted  men 
and  substitutes  to  volunteer  for  one  year. 

It  is  argued,  that  the  defendant  having  been  released  from 
his  obligation  to  serve  as  a  drafted  man,  cannot  set  up  the 
subsequent  desertion  of  the  plaintiff,  though  in  direct 
violation  of  the  express  contract  which  constituted  the 
consideration  of  the  note,  because  it  was  no  injury  to  hiTyi, 
We  cannot  give  assent  to  such  a  proposition.  The  defen- 
dant had  two  interests  to  subserve,  and  it  was  peifectiy 
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competent  and  proper  for  Imn  to  contract  concennng  both. 
One  of  these  was  to  relievo  himself  £rom  the  personal 
performance  of  the  military  service  that  was  incumbent 
upon  him;  the  other  was  to  furnish  his  country  with  a 
soldier  who  would  faithfully  serve  her.  It  would  be  a 
positive  reproach  to  our  laws,  if  they  did  not  regard  the 
latter  as  of  sufficient  consequence  to  enforce  a  contract 
having  reference  to  it.  In  the  present  case,  actual  service 
in  the  army  was  expressly  contracted  for,  and  that  contract 
is  wholly  unperformed  by  the  plaintiff.  With  $100  of 
the  money  of  the  defendant  already  in  his  pocket,  the 
deserter  asks  $200  more.  The  court  below  property 
refused  to  give  it.  We  are  not  a  little  surprised  that  he 
should  have  hoped  to  recover  in  such  a  case* 

The  judgment  is  affirmed,  with  costs. 

A.  J.  Boanej  for  appellant 

Hamilton  and  GhlviUf  for  appelleea. 


Thb  Indiana  and  Ilunois  Central  Railwat  Compant  v. 

McEbbnak. 

PtBDOS  OF  Stock— Salb  bt  PLB]>0KB--8ait  to  oompel  tke  traatfer  of  ttook 
OB  the  books  of  the  oompany.  Tho  complaint  aUoged  that  ono  A,  who 
was  the  owner  of  407  shares  of  the  stock  of  the  railroad  company,  deliv- 
ered  the  same,  without  assignment,  to  B^  as  collateral  seenrity  for  the  pay- 
ment of  ten  thousand  dollars ;  that  afterward  B,  still  holding  said  stock, 
and  his  debt  being  unpaid,  transferred  his  interest  in  the  stook  to  plain- 
tiir,  for  Talae  receiTcd;  that  plaintiff  afterward  gaye  notiot^  in  a  pnbUe 
newspaper,  that  at  a  gi^en  time,  and  place^  he  would  seU  said  stook  at 
public  auction,  and,  in  pursuance  of  said  notice,  did  sell  the  same,  and 
became  himself  the  purchaser  fbr  9610;  that  he  afterward  demanded  of 
the  railroad  company  the  transfer  of  the  stook  on  their  books,  which  was 
refused.  B  was  not  Joined  as  a  defendaBt  A  suffered  a  defknlt  on  oon- 
structive  notice,  by  publication.  The  company  answered :  let.  That  the 
board  of  directors  had  made  a  l^-law  that  the  stock  of  the  company 
should  only  be  transferred  in  person,  or  by  attorney,  on  the  books  of  the 
eonpaay,  which  was  also  espresBsd  in  the  oortiaeales,  and  that  neither  A 
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nor  hb  attofrney  had  applied  for  raoh  transfer.  2d.  That  neither  A  nor 
B  had  eyer  had  notice  to  redeem,  or  personal  notice  of  the  alleged  sale. 

Beldf  that  as  A  was  only  constructiyely  summoned,  the  allegations  of  the 
complaint  against  liim  could  not  be  taken  as  confessed,  without  proof,  and 
the  railroad  company  had  a  right  to  insist  that  the  plaintiiT  should  at 
least  show  a  prima  fade  case  of  ownership. 

Stld^  also,  that  as  the  proof  showed  the  transfer  of  the  stock  by  B  to  the 
plaintiff  to  haTc  been  by  way  of  pledge,  B  was  a  necessary  party  to 
a  complete  determination  of  the  controyersy,  and  the  company  had  a  right 
to  demand  that  he  should  be  made  a  party. 

J^e^  also,  that  wlien  the  stocks  and  bonds  of  a  corporation  ftre  pledged, 
they  may,  upon  default,  be  sold  for  the  debt;  but  such  sale  must  be  at 
public  auction,  and  can  only  be  made  upon  demand  of  payment,  and 
notice  to  the  pledgor  of  the  time  and  place  of  sale.  But  if  the  pledgor 
cannot  be  found,  so  as  to  haye  a  personal  deaiand  made  upon  hin,  then 
the  pledgee  must  resort  to  his  billi  and  haye  a  Judicial  sale. 

SeH  also,  that  the  plaintiff  acquired  no  title  to  the  stock  by  his  sale. 

APPEAL  from  the  Marion  Circuit  Court, 

Gbbgobt,  J. — Suit  by  McEeman  against  the  JRailway  Com- 
pany  and  Salmon  A.  Budly  to  compel  the  transfer  of  stock. 

The  complaint  avers,  that  on,  &c.,  the  defendant,  Budl^ 
was  indebted  to  one  James  P.  Drake  in  the  sum  of  ten  thou* 
sand  dollars,  and  being  so  indebted  he  delivered,  without 
assignment,  to  Drake^  as  collateral  security,  certificates  for 
four  hundred  and  seven  shares  of  the  capital  stock  of  the 
Indiana  and  IlUnois  Central  BaUvoay  Can^pany,  of  which 
BueU  was  then  the  holder  and  owner.  That  afterward,  the 
debt  still  remaining  unpaid,  DrakCj  having  possesion  of  the 
certificates  of  stock,  on,  &c.,  transferred  his  interest  in  the 
stock  to  the  plaintiff  for  value  received*  That  the  princi- 
pal debt  being  still  due  and  unpaid,  the  plaintifi^  on  the 
14lli  of  December^  1868,  by  publication  in  the  Indiana  State 
Sentind,  gave  public  notice  that  he  would  sell  the  stock  at 
public  sale  on  the  7th  of  January^  1864,  between  the  hours 
of  ten  o'clock  A.  M.  and  4  o'clock  P.  M.,  at  the  office  of 
McKJeman  and  Pierce^  TS(o.  89  West  Washington  street,  in 
the  city  of  Indiapiutpoliin  A  copy  of  the  notice  is  made  a 
part  of  the  complaint.  That  afterward,  on  the  7th  of  Jan* 
uary^  1864,  at  the  time  and  place  mentioned  in  said  notice, 
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the  plaintiff  cansed  the  stock  to  be  exposed  for  sale  at 
public  auction,  by  an  auctioneer;  and  the  plaintifi^  to  pro- 
tect his  interest,  bid  in  the  stock  for  $610  50,  that  being 
the  best  bid  that  could  be  obtained  therefor. 

That  the  auctioneer  made  a  written  memorandum 
thereof.  That  afterward,  on,  &c.,  the  plaintiff  made  a 
demand  upon  the  railroad  company  for  the  transfer  of  the 
stock  to  him  on  the  books  of  the  company,  which  was 
refused,  Ac. 

There  was  publication  as  to  BueU,  and  he  made  default. 

The  railroad  company  demurred  to  the  complaint  on  the 
ground,  1st,  That  the  complaint  does  not  state  &cts  suffi- 
cient to  constitute  a  cause  of  action.  2d,  That  there  is  a 
defect  of  parties,  in  this,  that  Drake  is  not  made  a  party 
defendant 

The  demurrer  was  overruled,  and  the  company  excepted. 

The  appellant  answered:  Ist  By  the  general  denial. 
2d.  That  the  defendant  is  a  railroad  corporation,  incorpo- 
rated under  the  general  law ;  that  under  the  provisions  of 
the  act  entitied,  **An  act  to  provide  for  the  incorporation  of 
raUroad  companies,  approved  May  11,  1852,"  the  duly 
elected  and  qualified  board  of  directors  of  the  corporation 
made  a  by-law,  in  the  words  and  figures  following,  to-wit: 
'^The  stock  of  the  company  shall  be  transferable,  in  person 
or  by  attorney,  upon  the  books  of  the  company."  That 
the  certificates  of  stock  in  question  contained  the  following 
clause:  <<This  stock  is  transferable  only  on  the  books  of 
the  company,  in  person  or  by  attorney,  and  surrender  of 
this  certificate."  That  this  by-law  is,  and  has  been  for 
more  than  eight  years,  in  full  force.     4e       ♦       «       ik 

That  the  demand  for  the  transfer  was  made  on  the  presi- 
dent and  secretary  of  the  company,  who  had  no  power  to 
change  the  by-law,  but  were  bound  to  obey  it;  that  the 
transfer  was  not  demanded  by  Budl  in  person,  or  by  attor- 
ney, but  by  McKeman^  as  charged  in  the  complain^  claim- 
ing under  JDroAe,  who  is  unknown,  to  the  defendant  as  the 
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owner  or  holder  of  such  stock;  that  BueU  is  yet,  as  shown 
by  the  books  of  the  corporation,  the  owner  of  the  stock.. 

3d.  That  BraJce  and  Budl  have  never  had  notice  to  redeem 
the  stock  pledged,  as  pretended  in  the  complaint,  nor  has 
either  of  them  ever  had  personal  notice  of  the  pretended 
sale. 

The  plaintiff  demurred  to  the  second  and  third  para- 
graphs of  the  answer.  The  court  sustained  the  demurrers, 
^d  the  appellant  excepted. 

Trial  by  the  court;  finding  for  the  plaintiff;  motion  for  a 
new  trial  overruled,  and  the  appellant -excepted.  The  evi- 
dence is  in  the  record.  The  notice  on  which  the  stock  was- 
sold  is  as  follows: 

*NOTICB — RAn«WAT  STOCK  FOR  SALE.' 

"Kotice  is  hereby  given  to  all  whom  it  may  concern,  that 
on  the  28th  day  of  November^  1855,  Salmon  A.  BvMj  being- 
the  owner  of  407  shares  of  the  capital  stock  of  the  Indiana 
and  Illinois  Central  BaUway  Company^  said  stock  being  in. 
$50  shares,  and  holding  as  evidence  of  his  title,  certificates 
of  said  company,  viz:  Ko.  1780  for  227  shares,  and  No. 
1781  for  180  shares,  and  being  indebted  to  James  P.  Drake 
in  the  sum  of  $10,000,  did,  on  the  day  aforesaid,  deliver 
said  certificates  and  stock,  without  assignment,  to  said  DrahSf 
in  pledge  as  security  for  the  payment  of  said  debt,  and 
that  on  the  1st  day  of  December^  1862,  said  Drake^  by  deliv- 
ery,  for  divers  good  considerations,  transferred  his  interest 
in  said  pledged  certificates  and  stock  to  the  undersigned. 
And  the  principal  debt  being  now  due,  and  wholly  unpaid, 
I  will,  on  Thursday^  the  7th  day  of  January^  1864,  between 
the  hours  of  10  o'clock  A.  M.  and  4  o'clock  P.  M.  of  said 
day,  at  the  office  of  McKsman  and  Bisret,  No.  89  West 
Washington  street,  in  the  city  of  IndianapdUs^  ofier  said  407 
shares  of  said  stock  for  sale,  at  public  auction,  for  the  pay«- 
ment  of  the  said  debt  of  BuM  to  DraJce. 

« (Signed,)  J.  H.  MoKbbnah.V 

Vol.  XXIV.— 6 
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No  other  notice,  than  the  publication  of  this,  was  given 
to  DroJce  or  BudL  JfcKeman  swears  that  the  stock  was 
handed  to  him  by  DrakCj  to  secure  $3,000  advanced  by  him 
to  Brake. 

It  is  contended  by  the  counsel  for  the  appellee,  that  the 
railroad  company  cannot  dispute  McKemarCs  title  to  the 
stock,  BueU  having  suffered  a  defiKult,  on  constructive  notice 
of  the  pendency  of  the  smt. 

The  statute  provides  that  ^^the  statements  of  a  compkdnt 
against  a  defendant  constructively  summoned,  and  who  has 
not  appeared,  except  such  as  are  for  his  benefit,  shall  not  be 
taken  as  true,  but  shall  be  established  by  proof,"  2  6.  A  BL, 
§  392,  p.  224.  And  such  defendant,  except  in  cases  of 
divorce,  may,  at  any  time  within  five  years  after  the  rendi- 
tion of  the  judgment,  have  the  same  opened,  and  be  allowed 
to  defend.  2  G.  &  H.,  §  43,  p.  66.  TVe  think,  in  such 
case,  the  railroad  company  has  a  right  to  insist  on  the  plam- 
tiff  making  out  at  least  a  prima,  fcLcie  right  to  the  legal  titie 
of  the  stock  in  question. 

The  complaint  avers  an  absolute  transfer  from  Dralce  to 
McKeman  of  the  interest  of  the  former  in  the  stock,  but 
.the  proof  shows,  that  Drake  only  pledged  the  stock  to 
JfcKeman  for  the  repayment  of  the  $3,000  advanced  by  the 
latter  to  the  former.  Under  the  facts  in  the  case,  Drake 
^wasa  necessary  party;  he  had  an  interest  in  the  subject 
anatter  of  the  litigation,  and  was  a  necessary  party  for  com- 
tplete  relief.  The  railroad  company  had  a  right  to  insist  on 
.his  being  made  a  party  for  the  protection  of  its  rights. 

The  statute  provides  that  "when  any  action  is  brought 
'by  the  assignee  of  a  claim  arising  out  of  contract,  and  not 
jossigned  by  indorsement  in  writing,  the  assignor  shall  be 
made  a  defendant,  to  answer  as  to  the  assignment,  or  his 
interest  in  the  subject  of  the  action."  2  Or.  &  H.,  §  6,  pp.  88, 
89,  40.  This  applies  as  well  to  Drake,  the  intermediate,  as 
to  Budlj  the  original  assignor,  under  the  facts  of  the  case, 
Drake  still  having  an  "  interest  in  the  sutbject  of  the  action." 
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McKenuin  cotdd  only  acquire  the  legal  title  to  the  stock 
by  a  Bale  authorized  by  law. 

In  the  case  of  Evans  v.  Darlington,  5  Blackf.  820,  Sid- 
livany  J.,  in  delivering  the  opinion  of  this  court,  says: 
^^  When  property  has  been  pledged,  as  in  the  case  before  us, 
the  pawnee  has  two  remedies,  either  of  which  he  may 
select.  He  may  file  a  bill  in  chancery  and  have  a  judicial 
sale  under  a  decree  of  foreclosure,  or  he  may  sell  without 
judicial  process,  on  the  refusal  of  the  debtor  to  redeem, 
after  reasonable  notice  to  do  so.  In  this  case,  the  pawnee 
pursued  neither  of  the  remedies  given  him  by  the  law. 
The  sale,  therefore,  was  without  authority  and  consequently 
void." 

Where  the  stock  or  bonds  of  a  corporation  are  pledged, 
they  may,  upon  default,  be  sold  for  the  debt.  But  such  sale 
must  be  at  public  auction,  and  can  only  be  made  upon 
demand  of  payment,  and  notice  to  the  pledgor  of  the  time 
and  place  of  sale.  Brown  v.  Ward,  8  Duer  660.  The  rule 
in  this  respect  is  the  same,  whether  the  pledge  was  made  to 
secure  a  debt  payable  presently,  or  one  payable  at  a  future 
day.  Steams  v.  Marshy  4  Denio  227;  Wilson  v.  Little^  2 
Comstock  443. 

If  the  pledgor  cannot  be  found,  ^  as  to  have  a  persopal 
demand  made  of  him,  the  pledgee  mast  resort  to  his  bill. 
Steams  v.  Marsh,  supra. 

There  are  several  other  questions  made  by  the  counsel  of 
the  appellant,  but  as  McKernan  acquired  no  title  to  the 
stock  by  his  sale,  the  other  questions  become  immaterial. 

The  judgment  is  reversed,  at  the  cost  of  the  appellee,  and 
the  cause  remanded  to  said  court,  with  directions  to  sustain 
the  demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

B.  K  Mliott,  for  appellant. 

L.  Barbour  and  J.  D.  Howlandj  for  appellee. 
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136    1«9 

-^  ^  Paeties. — Witnesses. — The  exception  to  the  law  allowing  parties  to  testify 
1^  3441  ^^  ^^^^^  ^^^  behalf,  which  excludes  such  testimony  "in  all  suits  where  an 
■  executor,  or  administrator,  or  guardian  is  a  party,"  &c.,  (2  G.  &  n.  168, 

note,)  does  not  apply  to  an  action  against  the  heirs  of  a  decedent  to 
recoTer  real  estate  or  declare  a  trust,  though  one  of  the  defendants  is  an 
infant,  and  answers  by  guardian  ad  litem. 
Resulting  T&ust. — When  an  estate  is  purchased  in  the  name  of  one,  with 
money  belonging  to  and  paid  by  another,  a  trust  results  in  faTor  of  the 
party  to  whom  the  money  belonged,  and  this  trust,  thus  implied  by  law, 
cannot  be  defeated  by  the  fact  that  it  was  orally  declared  and  acknow- 
ledged by  the  parties. 
Bams. — The  statute  of  trusts  and  powers,  (1  G.  &  U.  sec.  G,  8,  p.  651,) 
expressly  admits  a  trust  where  a  conyeyance  of  land  is  made  to  one,  the 
consideration  being  paid  by  anotheV,  if  by  agreement,  without  any 
fraudulent  intent,  the  party  to  whom  the  conveyance  was  made  was  to 
hold  the  land  in  trust. 

APPEAL  from  the  Jefferson  Circmt  Court. 

FtJofER,  J. — Partition.  The  plaintifts  and  defendants 
were  the  heirs  at  law  of  Patrick  McDonald^  deceaaod.  The 
defendants,  who  are  appellants  here,  claimed  each  one-third 
of  the  land  by  answer,  in  the  nature  of  a  counter-claim,  in 
which  they  admit  that  the  legal  title  was  in  Patrick  at  the 
time  of  his  deaths  but  aver  that  they,  Edward  and  Michady 
were  the  equitabfe  owners  of  the  undivided  two-third  part 
thereof,  because  they  and  the  said  Patrick  McDonald 
purchased  said  lands  in  partnership,  paid  for  the  same 
with  their  joint  noueoeys,  had  occupied  them  in  common, 
and  improved  them  for  their  joint  benefit,  and  had  cultivated 
.them  continuously  for  their  joint  support^  and  as  partners, 
from  the  date  of  purchase  to  the  time  of  the  deatii  of 
PcUricky  &Q. ;  and  that  the  deed  for  the  several  pieces  of  land 
described^  were  made  to  Patrick  to  be  held,  and  which  he 
did  hold,  by  agreement,  in  trust  for  said  partnership  concern. 

Reply:  1st,  general  denial;  2d,  twenty  years  adverse 
possession.    Verdict  and  judgment  for  plahitifis. 

A  cross  error  assigned  may  as  well  first  be  considered. 
It  is,  that  the  defendants  were  permitted  to  testify  as  witnesses 
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in  their  own  behalf.  The  solution  of  the  question  depends 
upon  the  act  of  1861.  2  G,  &  H.  168,  note.  By  that  act, 
the  parties  to  an  action  are  made  competent  witnesses  for 
themselves,  except  in  certain  cases;  and  among  the 
exceptions  are  named  ^'all  suits  where  an  executor,  adminis- 
trator or  guardian  is  a  party,**  and  judgment  may  be 
rendered  for  or  against  the  estate  represented  by  the 
executor,  administrator  or  guardian.  The  case  at  bar  can 
not  be  brought  within  the  exceptions  of  the  statute  by  any 
kind  of  construction  of  which  the  language  is  susceptible. 
This  is  not  a  case  to  which  an  administrator,  executor  or 
guardian  is  a  party.  There  was  an  infant  defendant  to  the 
complaint,  for  whom  the  court  appointed  a  guardian  ad 
Hem,  but  that  did  not  make  the  guardian  ad  litem  a  party 
to  the  suit.  The  most  that  caa  be  said  is  that  there  was 
exactly  the  same  reason  for  making  the  exception  broad 
enough  to  cover  cases  like  this,  that  there  was  to  make  it  as 
it  is.  That  the  argument  would  have  controlling  iufineuce, 
if  the  language  of  the  act  left  any  room  for  construction; 
but  as  there  is  none,  it  can  be  efficient  only  when  addressed 
to  the  legislature.  We  adhere  to  the  decision  made  upon 
this  point  in  Dahoney  v.  Holly  20  Ind.  264. 

The  evidence  strongly  supported  the  allegations  of  the 
answer.  It  tended  to  show  an  agreement  between  the  throe 
brothers,  made  in  Europe,  and  afterward  renewed  in  this 
country,  to  labor  on  joint  account,  for  the  purpose  of 
ci-eating  a  common  fund,  to  be  invested  in  lands  for  the 
benefit  of  all,  and  that  this  agreement  was  faithfully 
executed,  each  by  his  earnings  contributing  to  the  fund,  and 
that  the  lands  so  purchased  were  jointly  occupied  and  used; 
but  this  contract  was  not  in  writing,  and  the  title  deeds 
were  all  taken  in  the  name  of  the  deceased,  by  agreement 
as  alleged. 

The  question  raised  by  instructions  given  to  the  jury, 
and  others  asked  and  refused,  and  which  we  must  decide, 
is  whether,  under  such  circumstances,  there  would  be  a 
resulting  trust  in  favor  of  the  appellants. 
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That  an  estate  pnrcbaaed  in  the  name  of  one,  with  money 
belonging  to  and  psdd  by  another,  is  sabject  to  a  resulting 
trofit  in  favor  of  the  party  to  whom  the  money  belonged,  is  a 
familiar  doctrine  of  equity.  The  trqat  is  implied,  and  need 
not  therefore  be  proven  by  written  evidence,  the  case  being 
expressly  excepted  from  the  operation  of  the  statute  of 
frauds.  But  in  the  case  before  us  there  is  an  additional 
element;  it  was,  oraDy,  expressly  agreed  that  the  lands 
should  be  purchased  and  held  for  joint  use  and  benefit. 
Does  this  change  the  case  so  as  to  render  parol  evidence 
insufficient  to  establish  the  trust?  This  question  has,  wc 
believe,  never  been  expressly  decided  by  this  court  in  a 
case  where  the  point  was  necessarily  involved ;  but  it  has 
nevertheless  attracted  the  attention  of  the  judges,  and 
received  some  consideration  at  their  hands.  In  Irwin  v. 
IcerSj  7  Ind.  808,  Judge  Davison,  in  delivering  the  opinion, 
seemed  to  favor  the  proposition  that  though  the  circum* 
stances  attending  the  purchase  would  of  themselves  raise 
a  trust  by  implication,  yet  that  if  the  same  trust  had  also 
been  verbally  and  specifically  declared,  then  the  trust  must 
fail,  because  it  would  be  within  the  statute.  But  in  Miller 
V.  BlaclAurjij  14  Ind.  62^  Judge  Hanna  withheld  his  assent 
from  this  doctrine,  and  Judge  Worden,  in  the  same  case, 
expressed  himself  not  satisfied  with  it,  as  applicable  to  cases 
where  the  trust  proved  by  parol  is  the  same  as  that 
resulting  by  implication.  The  elementary  writers  declare  the 
rule  in  the  broad  and  general  terms  which  received  the 
assent  of  Judge  Davison,  above  referred  to ;  but  we  have 
not  been  able  to  discover  any  a^i^udicated  case  which 
justifies  it ;  nor  does  it  seem  to  us  to  rest  upon  any  solid 
reason.  When  a  particular  trust  is  clearly  shown  by  parol 
to  have  been  intended,  there  is  manifest  justice  in  excluding 
thereby  the  implication  of  another,  altogether  different^  in 
all  cases  not  tainted  with  fraud ;  but  it  would  be  impossible 
to  assign  any  satisfactory  reason  for  a  determination  that  a 
trust  which  equity,  in  aid  of  justice  and  fair  dealing, 
implies  from  the  circumstance  that  the  cestui  que  trust  paid 
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the  purchase  money,  shall  be  defeated  by  the  mere  fact  that 
the  trastee  was  honest  enough  to  declare  orally  the  obliga- 
tion which  rested  on  his  conscience,  and  too  honest  to  deny 
or  conceal  it.  Upon  principle,  it  would  be  a  paradox  to  say 
that  the  frank  admission  and  promulgation  of  the  existence 
of  a  fact  shall  prevent  that  very  fact  from  having  its  right- 
ful consequences,  and,  indeed,  prevent  it  from  being  shown 
by  other  means ;  or  that  it  shall  bar  the  implication  of  its 
existence  which  would  otherwise  result;  the  express 
declaration  of  the  truth  orally,  becoming  a  means  to  deprive 
the  other  party  of  the  rights  which  are  otherwise  due  to 
him,  because  liie  law  implies  the  very  truth  thus  asserted! 
We  think  that  no  court  has  ever  deliberately  sanctioned 
such  a  doctrine,  and  we  are  not  disposed  to  set  the 
example. 

But  it  seems  to  us  that  our  statute  concerning  trusts  and 
powers  conclusively  settles  a  part  of  the  case  before  us.  It 
somewhat  changes  the  general  doctrine  previously  held,  but 
makes  a  rule  which  is  applicable  to  all  the  lands  which  were 
purchased  after  the  act  came  in  force.  It  provides  generally 
that  where  a  conveyance  is  made  to  one,  the  consideration 
being  paid  by  another,  no  trust  shall  result  in  favor  of  the 
latter,  if  the  conveyance  was  so  taken  with  his  consent, 
except  in  certain  cases;  and  one  of  the  cases  so  excepted  is 
where  by  agreement,  without  any  fraudulent  intent,  the 
party  to  whom  the  conveyance  was  made  was  to  hold  the 
land  in  trust.  1  O.  &  H.  §§  6,  8,  p.  651.  It  appears  by 
the  evidence  that  several  of  the  tracts  of  land  were  con- 
veyed to  PaJtriek  after  this  statute  took  effect,  and  there  is 
nothing  to  taint  the  transaction  with  a  fraudulent  intent. 

We  have  not  considered  a  question  much  discussed  in 
the  briefs,  whether  there  was  such  a  partnership  between 
the  three  brothers  as  would  subject  the  estate  in  these  lands 
to  commercial  conditions,  like  personal  property,  and 
whether  such  partnership  contract  is  within  the  statute,  for 
the  reason  that  it  has  seemed  to  us  unnecessary  for  the 
purijoses  of  the  present  case.    It  it  enou^  that  the  lands 
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wex^  purchased  with  a  oommon  fund,  owned  in  part  by  the 
appellants,  and  that  in  consequence  a  tmst  in  their  favor 
results. 

It  is  argued,  however,  that  the  evidence  did  not  disclose 
exactly  what  aliquot  part  of  the  purchase  money  of  the 
lands  belonged  to  the  appellants  respectively,  and  con- 
sequently that  there  could  have  been  no  verdict  for  them 
at  any  rate.  We  cannot  say  that  There  was  evidence 
upon  the  subject  which  would  have  justified  the  jury  in 
finding  some  part  of  the  money  to  have  been  paid  by  them, 
and  possibly  that  each  paid  one-third.  We  are  not  called 
upon  to  say  what  the  jury  ought  to  have  found  upon  that 
subject.  That  there  was  evidence  upon  it  which  would 
have  supported  a  finding  for  the  appellants  in  this  court, 
find  that  it  was  excluded  from  their  consideration  by  the 
charge  of  the  court  that  "the  defendants  have  fiiiled  to 
sustain  their  answer,'*  constitutes  error  which  must  reverse 
the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Harrington  <$•  KorUy  and  J.  SuUivaUj  for  appellants. 

<7.  JE.  Waiker  and  A.  D.  MathewSj  for  appellees.  y 


Michael  v.  Thomas. 


JuBTiOB  OF  TBB  Peacs— JURISDICTION.— A  Buit  bcfore  a  justloe  of  the  peace 
against  a  aole  defendant,  who  ie  a  reaident  of  this  state^  mutt  he  began  in 
tlie  townahip  where  Uxo'defendanireeides,  if  there  is  a  justice  in  the  town- 
ship oompetant  to  try  the  cause,  unless  the  proceedings  are  begun  by  capias. 
That  the  suit  is  by  attachment,  and  that  property  has  been  attached  in  the 
township,  does  not  giye4lie  justice  jurisdiction. 

APPEAL  from  the  JFbtmtotn  Common  Pleas. 
EiiUotT^C.J. — 2%oma«^the appeUee,onthe4th  day  of  Ju?i^, 
4/864,  filed  a  eomplaint  before  WHUam  TFortfuVM/^oA,  a  justice 
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of  the  peace  of  Ic§an  townahip^  in  Fo/araain  comity,  Agftinst 
Miehad,  the  appdlaot,  to  recover  the  snm  of  (87  90,  due 
him  <m  a  judgmeat  of  a  jusdice  of  the  peace  of  Warren 
eovinty,  Indianoj  against  Mchad.  Thomas^  at  the  same  time, 
filed  his  affidavit  and  midortaking  under  the  statute,  and  sued 
out  an  attachment  against  Michai^s  property.  A  summons 
was  issued  on  the  complaint,  and  personally  served  on  the 
defendant.  The  attachment  was  also  duly  levied  on  personal 
property. 

The  cause  stated  in  the  affidavit  for  the  attachment,  is 
^iSb&t  the  said  Hichad  la  removing  his  property  subject  to 
execution  out  of  this  state,  not  leaving  en<xigh  tiberein  to 
satisfy  the  plaintiff's  claim." 

On  the  day  set  for  the  trial,  JUichael  appearedand  filed  a 
plea  in  abatement,  under  oath,  to  the  jurisdiction  of  the 
justice  over  his  person.  The  {Jea,  aft^  propedy  entitling 
the  cause,  proceeds  thus:  ^^Nowcomesthe  defendant  in  the 
above  entitled  cause,  and  pleads  in  abatement  of  the  writ 
and  complaint  herein,  and  says  that  he  is  not  a  resident  of 
Logan  township.  Fountain  county,  but  is  now,  and  was  at  the 
time  of  the  filing  of  the  complaint  herein,  a  bona  fde  resi- 
dent of  TTorren  township,  in  the  county  of  WarreUy  and  State 
of  Indiana*^  that  theire  are  three  justices  of  the  peace  in 
said  township  competent  to  try  said  cause,  of  kin  to  ndtiier 
of  the  parties  herein;  that  the  said  suit  was  not  commenced 
by  eofiasy  wherefore,  defendant  says  that  the  court  has  no 
jurisdiction  of  the  person  of  said  defendant,"  &c.  The 
justice  of  the  peace  ^^  overruled  the  plea, "  and  the  defendant 
Uien  filed  his  answer  in  denial  and  set-offi  There  was  a  trial 
before  the  justice,  and  judgment  for  the  plaintifif;  from 
which  Miehad  appealed  to  the  Fimntain  Common  Pleas 
Court 

In  the  common  pleas,  the  trial  of  the  cause,  by  agreement 
of  the  parties,  was  submitted  to  the  court,  when,  as  the  bill 
of  exceptions  fited  in  the  cause  informs  us,  ^  the  defendant 
presented  and  read  to  the  court  his  plea  in  abatement,  filed 
before  the  justice  of  the  peace,"  and  which  is  again  copied 
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into  the  bill  of  exceptions;  ^wherenpontfaeplaintiff  admitted 
the  fiicts  set  forth  in  said  plea,  and  claimed  that,  whether 
troe  or  not,  was  immaterial  in  this  form  of  acticMiy  property 
being  attached. "  The  plaintiff  then  gave  in  evidence  a  cer* 
tified  tnuDUBcript  of  the  judgment  upon  which  the  soit  is 
foondedy  which  was  all  the  evidence  given  in  the  cause.  The 
court  thereupon  overruled  the  plea  in  abatement,  and  found 
for  the  plaintiff.  Amotion  for  a  new  trial  was  made  by  the 
defendant,  and  overruled,  and  proper  exceptions  tak^i. 

JUichad  appeals  to  this  court 

The  material  questions  presented  here  arise  upon  the 
rulings  of  the  court  below  in  reference  to  the  plea  in  abate- 
ment to  the  jurisdiction  of  the  justice  of  the  peace,  before 
whom  the  suit  was  or^^inally  instituted.  No  question  arises 
in  the  case  as  to  the  want  of  diligenceof  the  defendant  bdow 
in  presenting  the  question.  The  first  step  taken  by  him 
before  the  justice,  and  before  any  answer  to  the  merits  of 
the  action  was  filed,  was  to  file  the  plea  in  abatement  to  the 
justice's  jurisdiction,  but  the  justice  overruled  it.  It  formed 
apart  of  the  pl^tdangsin  the  cause,  and  as  such  was  sent  up 
to  the  court  of  common  pleas.  It  was  the  first  question  pre- 
sentedonthetrialof  thecansein the  latter  court,andth6fiMsts 
stated  in  it  were  admitted  by  the  plaintiff  below  to  be  troe. 
But  the  court  overruled  the  plea^  and  continued  to  entertain 
the  jurisdiction  of  the  cause.  The  question  thai  arises  had 
the  justice  of  the  peace  before  whom  the  suit  was  brought, 
under  the  facts  stated  in  the  plea  of  abatement,  jurisifiction 
of  the  person  of  the  defendant?  The  solution  of  the  ques- 
tion must  depend  upon  the  statute. 

The  justices'  act  provides  that  ^*  the  jurisdiction  of  justices 
in  civil  cases  shall,  unless  otherwise  provided  by  law,  be  lim- 
ited to  their  townships  respectively. "  2  Q.  &  H.,  §  9,  p.  678. 
The  ISth  section  of  the  same  act,  as  printed  in2  G.  &  H.,  p. 
680,  is  on  amendment  of  the  orighial  section,  enacted  by  the 
legiriatore  in  1861,  and  will  be  found  in  the  acts  of  that 
session  at  pagse  141.  The  act  is  entitied  ^^  an  act  to  amend 
tiie  tiiiFteenth  and  fourteenth  sections  of  an  act  entitled  ^an 
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act  for  the  election  of  justices  of  the  peace,  and  defin- 
ing their  jurisdiction/'  &c. ;  and  the  said  13th  section,  as 
amended,  provides  that  <'no  person  who  is  a  resident  of  any 
township  in  this  state  shall  be  sued  out  of  said  township, 
except  as  specified  in  the  above  mentioned  acts,''  (it  should 
be  acty  as  a  single  act  only  is  referred  to  or  mentioned  in  the 
title,)  *^  unless  said  suit  is  commenced  by  capitis  ad  respondent 
duTHj  or  when  there  shall  be  no  justice  competent  to  act  in 
such  township." 

The  plea  before  us  states  that  at  the  time  of  the  commence- 
ment of  the  suit,  and  of  filing  the  plea,  the  defendant  was 
not  aresident  of  the  township,  in  Ihuntain  county,  in  which  the 
suit  was  brought,  but  that  he  then  was,  and  now  is,  a  bona  fide 
resident  of  Wfrren  township,  in  Warren  county,  in  this  state. 
The  section  of  the  statute  just  referred  to  contains  but  two 
exceptions ;  they  are :  1.  When  the  suit  is  commenced  by 
capias  J  and,  2.  When  there  shall  be  no  justice  competent  to 
act,  in  such  township.  Both  of  these  exceptions  are  expressly 
negatived  by  the  plea.  There  are  other  exceptions  in  the 
act  referred  to,  but  they  are  obviously  inapplicable  to  this 
case.  See  Jjudwiek  v.  Beckamirey  15  Ind.  198 ;  Jocdyn  v. 
Barrettj  18  Ind.128;  Harris  v.  Knapp  et  al^  21  Ind.  198. 

It  thus  appears  that  under  the  mcts  stated  in  the  answer, 
Michael  was  not  fiable  to  be  sued  before  the  justice  in  Foun* 
tain  county,  for  the  want  of  jurisdiction  in  the  justice  over 
his  person.  But,  it  is  argued,  as  proceedings  in  attachment 
were  sued  out  at  the  same  time,  on  the  same  cause  of  action, 
and  the  defendant's  property  seized  under  the  attachment, 
the  justice  thereby  acquired  jurisdiction.  But,  from  a  care- 
ful examination  of  the  provisions  of  the  statute,  we  are 
unable  to  find  anything  to  sustain  the  position  assumed. 

Section  122  of  the  justices'  act  enacts  that  ^^justices  may 
issue  writs  of  attachment  against  the  personal  property  of  a 
debtor,  under  the  rules  prescribed  for  tiie  prosecution  of  such 
writs,  when  the  amount  claimed  by  any  one  creditor  does 
not  exceed  one  hundred  dollars,  andtheir  jurisdiction  in  such 
case  shall  be  co-extensive  with  the  county. "    Section  196  of 
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the  code  is  to  the  some  effect  It  provides  that  attachments 
agmnst  the  goods,  &c.,  ^^of  defendants,  may  be  issued  in 
cases  contemplated  by  the  foregoing  provisions,  upon  any 
claims  within  the  jurisdiction  of  a  justice  of  the  peace, 
upon,"  &c.,  "and  the  justice  shall  perform  tlio  duties  required 
of  the  court  and  clerk  thereof^  and  the  constable  shall  per* 
form  the  duties  required  of  the  sheriff,  m  the  above  provis- 
ions. The  constable  shall  return  the  order  of  attachment 
within  ten  days,  with  his  doings  thereon ;  and  in  case  where 
a  summons  lias  not  been  served,  and  property  has  been 
attached,  the  justice  sliall  give  threo  weeks  notice  of  the 
attachment  in  some  public  newspaper,"  &c.,  ^^ and  fix  the 
day  of  trial  at  the  expiration  of  such  notice*" 

The  Jirst  of  these  sections  authorizes  justices  to  issue  writs 
of  attachment  in  cases  withm  their  jurisdiction,  and,  for  the 
purposes  of  the  attachment,  makes  their  jurisdiction,  terri- 
torially, co-extensive  with  their  respeotive  counties*  The 
other  section  also  authorizes  justices  to  issue  attachments, 
and  jircscribes  the  mode  of  procedure;  but  neitlicr  of  them 
relates  to  the  question  of  jurisdiction  over  the  person  of  the 
debtor.  They  do  not  either  enlarge  or  limit  the  jurisdiction 
m  that  respect. 

The  statute  provides  t]iat  "The  plaintiff  at  the  commzme- 
mcnt  of  an  actiony  or  at  any  time  afterward^  may  have  an 
attachment  against  the  property  of  the  defendant,"  in  cer- 
tain specified  cases;  and  this  court  has  held  that,  under  this 
statute,  "  a  proceeding  in  attaclunent  is  not  an  original  suit, 
but  is  auxiliary,  only,  to  such  suits."  FccJihei7n£r  d  al  v. 
HdySj  11  Ind.  478.  An  attachment  may  be  issued  at  the 
commencement  of  an  action;  but  to  authorize  an  attachment, 
a  suit  must  be  commenced;  that  is,  a  com[>laint  must  bo 
filed  against  the  defendant;  and  a  sunmions  issued  thereon, 
and  the  question  arises,  where  must  the  suit  be  commenced  ? 
The  statute  answers  the  question.  If  the  suit  is  in  the  cir- 
cuit or  common  pleas  court,  against  a  sole  defendant^  and 
founded  on  contract,  as  in  this  case,  then  the  action  must  be 
commenced  in  the  counfy  in  which  the  defendant  ^^has  his 
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OBiial  ]dace  of  residence,"  if  he  has  such  residence  in  any 
county  in  this  state.  See  2Q.&  H.,  §  88,  p.  58.  Andif,  as 
here,  the  defendant  resides  in  any  township  in  this  state,  and 
the  suit  be  brought  before  a  justice,  unless  commenced  by 
eapiaSf  it  must  be  brought  in  tiie  township  of  his  residence, 
if  there  be  a  justice  competent  to  act  in  such  township.  2 
G.  &  H.,  §  18,  p.  680. 

We  think  the  plea  in  abatement  was  sufficient,  and  the 
&cts  alleged  in  it  having  been  admitted  by  the  plaintiff  on 
the  trial  in  the  court  below,  the  court  should  have  dismissed 
the  suit  for  want  of  jurisdiction. 

Other  questions,  arising  upon  the  admission  of  a  justice's 
transcript  in  evidence  on  the  trial,  are  discussed  by  the  ap- 
pellant's counsel,  but  as  they  are  rendered  immaterial  by  the 
conclusion  arrived  at  on  the  question  of  jurisdiction,  they 
will  not  be  further  noticed  here. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  dismiss  the 
cause  at  the  cost  of  the  plaintiff  below,  for  want  of  juris- 
diction. 

J.  MeCabe^  for  appellant. 

MUfard  ^  Milfordy  for  appellee. 
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8aub  or  L;avoK  to  Mixob.— If  the  defendant  claims  that  the  aale  of  liquor 
to  a  minor  was  made  in  the  honafide  belief  that  he  was  an  adult,  the  bur- 
den of  proof  is  upon  him  to  show  facts  which  will  Justify  the  inference 
of  such  a  belief. 

APPEAL  from  the  Marion  Circuit  Court. 

Prazek,  J.— The  constitutional  questions  fiilly  considered 
and  decided  in  Hingle  v.  The  States  at  this  term,  are  also 
made  in  tlxese  cases,  and  we  decide  them  as  in  that  case. 
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Meikel  and  Others  v.  The  QemMi  S«Ting  Fund  Soetety. 

But  there  is  here  another  qaestioiL  There  wen  indiet- 
ments  against  a  licensed  vender  of  liqaor  for  selling  to  a 
minor.  The  proof  of  the  minority  of  the  purchaser  was 
clear,  but  it  also  appeared  that  he  had  a  heavy,  thick  set, 
dark  beard,  and  had  voted.  It  is  claimed  that  the  evidence 
showed  that  the  sale  was  made  in  the  honest  belief  that  the 
purchaser  was  of  fall  age,  and  that  therefore  the  verdict 
should  have  been  for  the  defendant.  We  arc  not  of  opinion 
that  we  can  disturb  the  verdict.  It  has  been  held  that  a 
sale  of  liquor  to  a  minor,  under  the  belief,  entertained  in 
good  faith,  that  he  was  an  adult,  is  not  within  the  statute. 
The  State  v.  Kalb,  14  Ind.  403.  But  the  burden  of  proof 
on  this  subject  is  on  the  defendant,  and  to  make  out  this 
defense  he  must  show  facts  which  will  justify  the  inference 
of  such  bona  fide  belief.  Then  the  question  is  for  the  jury, 
and  we  could  interfere  only  in  a  very  clear  case.  In  the 
present  instance,  it  appears  that  both  resided  in  Indianapolis; 
that  the  purchaser  was  not  a  stranger  to  the  defendant — at 
least,  that  he  had,  on  other  occasions,  purchased  liquor  at 
the  defendant's  saloon,  and  for  aught  that  appears,  the 
defendant  knew  his  age.  In  such  cases  the  party  must  be 
held  to  pretty  satisfactory  proof  of  good  faith,  and  this 
involves  the  exercise  of  his  opportunities  for  ascertaining  the 
truth,  as  well  as  the  necessity  of  some  kind  of  evidence  that 
he  did  not  probably  know  the  age  of  the  minor. 

The  judgment  is  affirmed,  with  costs. 

J",  W.  Gordonj  for  appellant. 


Meikel  and  Others  v.  The  Geriian  Savdjo  Fund  Socieit 
OF  Indianapolis. 

On  the  8d  of  March,  1860,  A  filed  a  traiiBcript  of  a  record  in  the  Supreue 
Court,  and  procured  a  wpenedeasf  about  a  jear  afterward  the  couvt 
afGbrmed  the  judgment,  with  damages.  Some  two  years  later,  the  judg^ 
ment  remaining  uncollected,  a  transcript  of  the  same  record  was  again 
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ill«d,  and  another  svg^$€de4u  obtained.    Plea  to  the  aasignment  of  errors, 
the  former  judgment  of  this  oouri. 
ITeld,  that  the  proper  judgment  is  a  dismissal  of  the  appeal,  at  the  appel> 
lants'  costs,  but  that  damages,  as  on  the  affirmance  of  a  cause,  cannot  be 
awMded. 

APPEAL  from  the  Marion  Circuit  Court. 

Gbegort,  J. — ^Plea  to  the  assignment  of  errors,  the  former 
judgment  of  this  court  in  the  same  case ;  rule  for  reply, 
default  for  want  of  reply. 

The  proper  judgment  in  this  case  is  a  judgment  dismiss- 
ing the  appeal,  at  the  cost  of  the  appellants. 

We  are  asked  to  award  damages,  as  on  affirmance.  The 
statute  provides  that  ^4f  the  court  affirm  the  judgment, 
after  an  order  of  stay  of  execution  has  been  granted,  dam- 
ages may  be  assessed  in  favor  of  the  appellee,  not  exceeding 
ten  per  cent,  upon  the  judgment." 

The  facts,  as  disclosed  by  the  record,  are  that  the  appel- 
lants, on  the  8d  of  March,  1860,  filed  a  transcript  of  the 
record,  and  procured  an  order  for  the  stay  of  execution. 
On  the  Slst  of  May,  1861 — more  than  a  year  thereafter — ^the 
judgment  was  affirmed,  with  five  per  cent,  damages.  10 
Ind.,  181.  On  the  17th  of  April,  1868,  nearly  two  years 
thereafter,  the  appellants  filed  another  transcript  of  the 
same  record  and  procured  an  order  for  a  supersedeas,  and  the 
case  has  remained  in  this  court  until  now.  To  a  plea  set- 
ting up  the  former  judgment,  the  appellanta  make  no  reply; 
but  allow  a  judgment  of  dismissal  by  default.  It  is  a  hard 
case  on  the  appellee;  but  if  there  is  a  remedy,  it  must  be 
sought  in  some  other  manner. 

It  is  difficult  for  us  to  see  how  such  a  proceeding  could 
occur  in  this  court  without  a  liability  accruing  against  some 
one.  The  statute  provides  that  "an  attorney  who  is  guilty 
of  deceit  or  collusion,  or  consents  thereto,  with  intent  to 
deceive  a  court  or  judge,  or  a  party  to  an  action  or  judicial 
proceeding,  is  punishable  for  a  misdemeanor,  and  shall  also 
forfeit  to  the  party  ii^ured  treble  damages,  recoverable  in  a 
dvil  action." 
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It  18  proper  for  ns  to  say  that  the  jadge  who  granted  the 
wpersedeas  had  no  knowledge  of  the  £eu^  at  the  time  the 
order  waa  nuule. 

The  appeal  is  dismissed,  at  the  cost  of  the  appellants. 

JEL  L.  Walpoky  for  appellants. 

J.  Ccbumj  for  appellee. 


HiNEMAN  V.  Thb  State. 

The  sUtate  prohibiting  sales  of  liquor  to  minors  was  not  intended  to  make 
the  render  liable  criminally,  in  oases  where,  upon  the  ezeroise  of  OTery 
reasonable  caution,  he  shonld  yet  be  imposed  upon  as  to  the  age  of  the 
bayer,  and  should  sell  to  him  in  perfect  good  faith. 

APPEAL  from  the  Marion  Circuit  Court 

Frazsb,  J. — In  addition  to  the  questions  in  Balke  v. 
The  StatCy  and  other  like  cases,  at  this  term,  which  are 
decided  by  us  in  those  cases,  this  involves  another  question, 
upon  which  it  must  be  reversed. 

It  was  an  indictment  for  selling  liquor  to  a  minor.  The 
court  charged  the  jury  that  it  was  a  question  of  £Etct,  and 
not  of  intention,  and  that  if  the  defendant  was  deceived 
and  imposed  upon  as  to  the  age  of  the  buyer,  that  circum* 
stance  would  go  in  mitigation  of  the  punishment,  but  could 
not  justify  an  acquittal.  The  law  has  been  held  otherwise 
by  this  court,  in  several  cases,  and  we  think  correctiy. 
The  question  is,  at  least,  not  so  clear  as  to  justify  us  now 
in  disturbing  that  line  of  decisions.  It  is  true  that  the 
statute  does  not,  in  terms,  create  the  exception,  but  it  is,  we 
think,  the  better  opinion  that  it  was  not  intended  by  the 
act  to  make  the  vender  liable  criminally,  in  cases  where, 
upon  the  exercise  of  every  reasonable  caution,  he  should 
yet  be  imposed  upon  as  to  the  age  of  the  buyer,  and  should 
sell  to  him  in  perfect  good  &ith.  But  this  rule  must  not  be 
so  loosely  applied  as  to  open  the  way  to  evasions  of  the  law. 
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It  is  more  important  that  the  young  should  be  protected 
from  temptation,  than  that  those  who  have  just  reached 
their  majority  should  be  able  to  purchase  with£eu?ility ;  and 
therefore  the  vender  should  be  held  to  the  exercise  of  great 
care  and  caution. 

The  judgment  is  reversed,  and  the  cause  remanded  for* 
a  new  trial. 

J.  W.  Qardorij  for  appellant. 


MooBB  and  Others  v.  Woklet  and  Another. 

AnvKRSB  Possession. — ^To  constitute  an  adverao  possession  of  lands,  so  as' 
to  bar  a  recoveiy,  or  to  avoid  a  deed  subsequently  executed  by  the  true- 
owner,  the  party  setting  up  the  possession  must,  in  making  his  entry 
npon  the  land,  act  in  good  faith,  and  in  the  belief  that  he  has  title  thereto, 
and  his  possession  must  be  under  color  and  claim  of  title,  exclusive  of 
any  other  right. 

Teaxsfeb  or  Ihtxkest  Pendente  Lite — Practice. — ^Pending  a  suit  for  the 
recovery  of  real  estate,  in  which  the  plaintiff  claimed  to  be  the  owner  of 
an  nndividod  interest  only,  he  purchased  and  took  a  conveyance  of  the- 
remaining  interests,  and  filed  an  amended  complaint,  alleging  the  entire 
title  to  be  in  him.  On  the  trial,  objection  was  made  to  the  introduction  in 
evidence  of  the  deed  executed  to  the  plaintiff  pending  the  suit,  but  no 
partietdar  objection  was  pointed  out. 

UtH  that  under  such  circumstances  no  advantage  can  be  taken  in  the  Su- 
preme Court  of  the  action  of  the  court  below  in  admitting  the  deed  in. 
evidence. 

APPEAL  from  the  Madmn  Circuit  Court 

GREGOBYy  J. — Suit  by  Elijah  Worley  and  JRhcM  WMejfi. 
against  Nancy  Wise,  to  declare  and  execute  a  trust  in  real 
estate. 

This  action  was  commenced  on  the  20th  of  August^  1862. 
On  the  7th  of  OeUAer,  1868,  the  death  of  Nancy  Wise  was 
suggested,  and  the  appellees  were  made  defendants,  who 
daim  the  land  as  h^  legatees. 

The  amended  complaint,  on  which  the  trial  wM  ha^  was 
Vol.  XXIV.— 6 
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*  filed  the  5th  of  Aprilj  1864,  and  copies  of  the  deeds  under 
which  the  plaintiffs  claim  title  are  made  exhibits. 

The  defendants  answered,  setting  up  title  in  fee  in  them* 
selves,  and  denying  that  the  plaintifis  have  any  valid  title  to 
the  premises,  either  legal  or  equitable. 

Trial  by  the  court,  finding  that  the  equity  of  the  case  is 
with  the  plaintiffs;  that  Solomon  Wise,  deceased,  held  the 
land  in  controversy,  as  trustee  for  Mary  Ann  Fifcty  now 
deceased,  with  full  knowledge  of  his  trust,  and  that  the 
present  defendants  still  hold  the  property  in  trust,  to  be  by 
them  executed;  that  the  plalntiffi  now  hold  all  the  interest 
of  Mary  Ann  Fifer  in  and  to  the  premises. 

Motion  for  a  new  trial  overruled,  and  the  defendants 
•excepted.  The  evidence  is  in  the  record,  and  tends  to  show 
tfhe  following  facts:  In  Septembery  1834,  William  Montgom- 
ery gave  his  son-in-law,  William  Fifer^  and  his  son,  James 
Montgomery^  each  one  hundred  dollars,  with  which  to  enter 
•eighty  acres  of  land.  They  selected  a  quarter  section  of  land, 
which  they  agreed  to  enter  and  divide  east  and  west, 
instead  of  north  and  south,  (the  congressional  survey). 
They  employed  an  agent  to  make  the  entry,  who  entered 
the  land  in  the  name  of  James  Montgomery.  Fifer  took 
possession  of  the  land  in  controversy,  (being  the  south  half 
of  the  quarter  section  so  entered  by  the  agent,)  and  made 
lasting  improvements  thereon.  In  1835  Fifer  diedy  leaving 
an  only  child,  Mary  Ann^  and  hb  widow,  Elizabeth^  (the 
daughter  of  WWiam  Montgomery.)  The  widow,  some  five 
or  six  years  after  the  death  of  her  husband,  married  Sob- 
mon  Wisej  and  at  her  requ^,  James  Montgomery ,  on  the  24th 
of  Augustj  1843,  conveyed  the  land  by  deed  in  fee  to  Wise, 
without  any  consideration  whatever  moving  from  liim. 
Wise  took  possession  of  the  land,  but  repeatedly  recc^nised 
the  right  of  Mary  Ann  theimi,  and  in  1849  dgnod  and 
adbio^edged  a  deed  of  eonveyanoe  in  fee  therefor  to  ber, 
saying  that  in  ease  of  his  ^toath,  his  papers  would  seeore  to 
her  the  title.  This  deed,  however,  was  never  delivered. 
jNkdMk,  tiie  wife  of  Wise,  and  widow  of  Fifer,  died, 
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leaving  her  only  child,  Mary  Anrtf  and  her  last  husband  sur- 
viving. Wise  married  Nancy  Moore,  who  survived  him,  and 
who  was  made  defendant  at  the  commencement  of  the  case 
in  judgment  There  is  no  evidence  as  to  the  character  of 
the  possession  of  the  land  after  the  death  of  Solomon  Wise. 

It  is  contended  that  the  money  v^ith  which  the  purchase 
was  made,  was  given  by  WHliam  Montgomery  to  his  daughter, 
and  not  to  his  son-in-law.  Under  the  well  recognized  rule 
governing  this  court,  we  cannot  disturb  the  finding  of  the 
court  below  on  this  question,  as  the  evidence  strongly  tends 
to  prove  that  the  money  was  given  and  delivered  to  the 
son-in-law. 

It  is  urged  by  the  counsel  for  the  appellants  that  the 
deeds  to  the  plaintiff,  Elijah,  for  certain  undivided  portions 
of  the  land  are  void,  on  the  ground  that  at  the  time  of  their 
execution  the  land  was  held  adversdy. 

We  do  not  think  that  the  possession  of  Solomon  Wise  was 
adverse  to  Mary  Ann  Fifer^s  title.  He  took  a  voluntary 
conveyance  from  one  he  knew  to  be  but  a  trustee;  he 
repeatedly  recognized  the  right  of  the  cestui  que  trusty  and 
actually  signed  and  acknowledged  a  deed  of  conveyance  in 
pursuance  of  the  trust  so  cast  Tq)on  him.  Under  such  cir- 
cumstances the  court  below  could  well  find  that  as  to  him 
there  was  no  adverse  possession.  Aa  to  Nancy  Wise  (the 
defendant,)  she  could  only  claim  under  Solomon^  and  there 
was  no  attempt  at  the  trial  to  show  how  she  claimed  at  the 
time  of  these  conveyances.  To  make  an  adverse  possession, 
there  must  not  only  be  a  color,  but  a  claim  of  tide. 

To  constitute  a  possession  adverse^  so  as  to  bar  a  recovery, 
or  to  amid  a  deed  subsequently  executed  by  the  true  owner, 
the  party  setting  up  the  possession  must,  in  making  his 
entry  upon  tiie  land,  act  bona  fide.  He  must  rely  on  his 
titie;  he  must  brieve  the  land  to  he  his,  and  that  he  has 
titie  thereto,  altiiough  his  tiiOe  may  not  be  rightfiU  or  valid. 
lAcinffsUm  v.  The  Peru  Iron  Company,  ^  Wendell'a  &^.,  611. 
And  suoh  p&mmAon  oomt  bevnder  coko*  and  daimcf  titi^ 
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and  exclusive  of  any  other  right.    Smith  v.  BurtiSj  9  John- 
son's R.,  174. 

The  naked  title  of  the  trustee  is  not  adverse  to  the  title 
of  the  cestui  que  trust. 

The  remaining  question  in  this  case  is,  did  the  court  err 
in  admitting  in  evidence  the  deed  from  William  Roach  and 
wife  to»  the  plaintiff,  I^jah  Worlq/j  dated  80th  of  August, 
1862? 

It  is- claimed  that  this  deed  was  executed  ten  days  after 
the  commencement  of  the  suit,  and,  therefore,  ought  not  to 
have  been  recdved  in  evidence.  This  position  cannot  be 
sustained. 

Raehd  Worley,  the  wife  of  her  co-plaintiff,  was  one  of  the 
heirs  at  law  of  Mary  Ann  Fifer.  Elijah  Worley  held  by 
deed,  dated  the  21st  of  Ajpril,  1862,  the  interests  of  four 
of  the  other  heirs  at  law.  The  statute  provides  that  "  no 
actioa  shall  abate  by  the  death,  marriage  or  other  disability 
of  a  party,  or  by  the  transfer  of  any  interest  tliercin.  if  the 
cause  of  action  survive  or  continue.  In  case  of  the  death, 
marriage  or  other  disability  of  a  party,  the  court,  on 
motion^  or  supplemental  complaint,  at  any  time  within  one 
year^  or  on  supplemental  complaint  afterward,  may  allow 
thfir  action  to  be  continued  by,  or  against  his  representative 
or  successor  in  interest.  In  case  of  any  other  transfer  of 
interest,  the  action  shall  be  continued  in  the  name  of  the 
original  party;  or  the  court  may  aUow  the  person  to  whom  the 
transfer  is  mxide  to  be  substituted  in  the  action.^'  2  G.  &  n., 
§  21,  pp.  51,  52. 

The  amended  complaint,  on  which  the  trial  was  had,  was 
filed,  as  has  been  shown,  on  the  6th  of  April,  1864,  and 
avers  the  entire  title,  then,  in  the  plaintiffs,  and  a  copy  of 
the  deed  in  question  is  made  an  exhibit.  No  motion  was 
made  to  strike  it  out,  and  when  offered,  no  particular  objec- 
tion was  pointed  out  to  the  court  below.  Under  such  cir- 
cumstances, no  advantage  can  be  taken  in  this  court  of  the 
action  of  the  court  below  in  admitting  the  deed  in  evidence. 
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The  judgment  of  the  Circuit  Court  is  aflSrmed,  with  costs 
against  the  appellants. 
JE.  S.  Stone  and  2).  MbsSj  for  appellants.  t^ 

J.  DaviSj  for  appellees. 


RmEMAN  V.  The  State. 

FOUR  CASEflL 


APPEAL  from  the  Marion  Circuit  Court 

Fbazeb,  J. — These  cases  difier  only  from  Farhach  v.  The 
State^  antCy  p.  77,  in  thefSact  thafit  is  in  evidence  that  the  defen- 
dant was  unacquainted  with  the  purchaser,  and  that  a  witness 
for  the  defense  contradicts  the  witness  for  the  state,  as  to  the 
buyer,  on  being  asked  his  age,  answering  that  he  was 
twenty-one;  and,  also,  that  the  latter  witness  thought  it  a 
very  foolish  question  to  ask  of  a  man  with  such  a  beard. 
We  cannot  disturb  the  finding  below  upon  the  evidenoe. 
We  could  do  so,  consistently  with  settled  law,  only  in  a  very 
clear  case,  and  witliout  the  opportunity  possessed  by  the 
court  below  to  judge  of  the  credibiUty  of  the  witnesses, 
wo  would  not,  in  this  case,  be  justified  in  interfering. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  Gordon^  for  appellant. 


Bales  v.  The  State. 

THBEE  GASES. 


APPEAL  from  the  Marion  Circuit  Court. 

Frazeb,  J. — These  cases  involve  questions  which  are 
determined  in  Farbadi  v.  The  State^  at  this  term,  and  we 
determine  them  in  the  same  way. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  GorJony  for  appellant. 
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184  m 

-|T — g-.     PsACTics. — ^Where  the  complaint  consists  of  two  paragraphs,  the  Supreme 
141   887]         Court  will  not  notice  an  alleged  error  in  oTermling  a  demurrer  to  one,  if 
the  finding  and  judgment  of  the  court  proceeded  wholly  upon  the  other. 
Page  87. 

Pleadihg — ^Wbittsv  iKSTBunxT. — ^The  statute  requiring  a  copy  of  the 
written  instrument  upon  which  a  pleading  is  based  to  be  filed  with  it, 
(2  O.  &  H.,  sec  78,  p.  104,)  cannot  apply  to  the  case  of  lost  instruments,  where 
no  copy  can  be  obtained.    Page  87. 

Semble. — ^That  the  averment  of  the  loss  of  a  written  instrument  sued  upon, 
need  not  be  supported  by  atfidarit    Page  89. 

PiEADiira — ^DsMAHD  OP  CoNTETAKCB. — A,  who  owucd  a  farm  in  Kentucky, . 
agreed  in  writing  with  his  son,  B,  to  convey  all  of  his  real  estate  to  the 
son,  in  consideration  of  his  agreement  to  support  and  maintain  A  and  his 
wife  during  their  natural  lives.  During  the  life  of  the  father,  the  son, 
with  the  father's  consent^  traded  and  assigned  the  lands  in  Kentucky  for 
l)inds  in  Indiana,  and,  by  the  ag^reement  and  direction  of  the  son,  the  con- 
veyance was  taken  in  the  name  of  the  father,  for  the  purpose  of  securing 
the  performance  of  the  agreement  between  them.  Suit  by  the  son,  alleging 
these  facts;  that  he  had  fully  performed  the  agreement  on  his  part,  and 
that  the  father  had  died,  and  by  his  will  devised  a  portion  of  the  lands  to 
others,  who  were  made  defendants. 

Heldj  that  the  complaint  must  be  understood  to  mean  that  the  land  in  Ken- 
tucky, to  which  the  contract  between  the  parties  related,  had  been  conveyed 
to  the  son,  and  that  the  land  in  Indiana,  procured  in  exchange  for  the  Ken- 
tucky lands,  was  paid  for  by  the  son,  and  the  deed  made  to  the  father  only 
as  a  security  for  the  performance  of  his  agreement,  and  in  this  view  of 
the  case,  the  action  was  not  founded  upon  the  written  agreement,  and  it 
was  not  necessary  to  file  a  copy  of  it  with  the  complaint. 

Heldj  also,  that  neither  the  deceased  nor  the  defendants  were  in  default  in 
not  making  the  conveyance  to  the  son,  no  demand  having  been  made  upon 
them,  and  it  not  appearing  that  the  defendants  were  ever  apprised  of  his 
rights.    Page  90. 

PBAcncE — Amendkeitts. — It  is  error,  after  the  evidence  and  argument  are 
closed,  to  allow  a  party  to  amend  his  pleading  so  as  to  change  the  whole 
character  of  the  case.    Page  91. 

pBAcncE— Objections  to  Eyidencb.— Alleged  errors  growing  out  of  the  ad- 
mission of  evidence  will  not  be  considered  by  the  Supreme  Court,  unless 
the  ground  of  the  objection  was  pointed  out  to  the  lower  court.    Pago  91 . 

APPEAL  from  the  Tipton  Circuit  Court. 
Fbazeb,  J. — ^The  complaint  consists  of  two  paragraphs. 
The  overruling  of  a  demurror  to  the  first  is  assigned  for 
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error.  We  do  not  ozamine  the  question  thoB  attempted  to 
be  presented,  for  the  reason  that  the  finding  and  judgment 
were  upon  the  second  paragraph  alone,  and  consequently 
the  appellants  were  not  injured  by  the  error,  if  any  was  com- 
mitted. Errors  of  that  class  we  do  not  regard  as  being  in 
the  record,  in  any  sense  which  requires  us  to  pass  uponthem. 

The  second  paragraph  of  the  complaint  is  treated  in  argu- 
ment as  seeking  to  obtain  a  specific  performance  of  a  written 
contract  for  the  conveyance  of  real  estate.  A  demurrer  to 
it  was  overruled,  and  this  is  assigned  for  error.  No  copy  of 
the  written  contract  was  filed  with  the  complaint,  but  it  was 
alleged  in  the  paragraph  that  it  had  been  stolen,  lost  or  mis- 
laid, and  that,  therefore,  the  plaintifiT  (who  is  appellee  here) 
could  not  give  a  copy ;  but  there  was  no  affidavit  of  the 
truth  of  this  averment;  and  this  it  is  insisted  was  necessary. 

The  statute  (section  78  of  the  code)  enacts  that  ^  when  any 
pleading  is  founded  on  a  written  instrument  or  an  account, 
the  original,  or  a  copy  thereof,  must  bo  filed  with  the  plead- 
ing." This  language  is  imperative,  it  is  true,  but  surely  it 
never  was  intended  to  prevent  the  maintenance  of  suits  in 
cases  where  the  instrument  is  lost,  and  it  is  thereby  rendered 
impossible  to  make  a  copy  of  it.  Accordingly,  it  was  held 
in  Clecdand  v.  Roberts^  14  Ind.  511,  that  an  averment  of  loss,, 
supported  by  affidavit,  was  sufficient  to  excuse  the  want  of 
the  copy.  But  whether  such  affidavit  is  necessary  or  not,, 
under  the  code,  has  never  been  decided  by  this  court.  The 
question  may  not  possess  much  practical  consequence,  and 
it  may  not  be  very  important  in  the  administration  of  jus- 
tice, under  our  laws,  which  way  it  shall  be  decided;  but  it 
is  not  free  from  difficulty.  Our  system  of  pleading  has  de- 
stroyed the  distinction  between  law  and  equity  proceedings ; 
or,  rather,  it  has  established  one  uniform  system  of  pleading 
and  practice,  by  which  both  classes  of  rights  are  to  be  sought, 
and  remedies  to  be  given  for  their  infraction.  The  present 
is  a  case  not  expressly  provided  for  by  the  code;  but  the 
laws  and  usages  of  this  state  in  civil  cases,,  prior  thereto^  are 
continued  in  force  to  supply  omissions.    §  802.    But  this 
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does  not  in  any  degree  relieve  U6,  for  upon  this  sobject  one 
rule  prevailed  at  law,  and  an  opposite  one  existed  in  equity. 
When  the  suit  was  brought  at  law  to  recover  upon  a  lost 
instrument,  no  affidavit  of  the  loss  was  required  as  a  rule  of 
pleading ;  while  in  equity  the  bill  was  obnoxious  to  a  demur- 
rer, if  not  supported  by  the  complainant's  affidavit  of  the 
loss — ^and,  indeed,  the  objection  was  good,  even  upon  the 
hearing.  The  reason  given  for  the  rule  in  equity  was,  that 
the  court  should  require  the  oath  of  the  party  as  a  guaranty 
of  his  good  futh,  before  proceeding  to  grant  him  reUcf  upon 
the  lost  instrument.  To  decide  this  question,  then,  under 
existing  circimistances,  really  imposes  upon  us  the  necessity 
of  adopting  such  a  rule  as  shall  seem  most  in  consonance 
with  the  spirit  of  our  system-  such  as  shall  promise  to  be 
best  suited  to  all  cases  of  lost  instruments,  (for  it  should  have 
uniform  operation,) — and  at  the  same  time  be  most  conve- 
nient in  practice.  It  seems  to  us,  upon  consideration,  tliat 
the  statute  requiring  a  copy  of  the  instrument,  as  a  part  of 
the  complaint,  was  intended,  by  a  direct  method,  in  all  cases, 
to  attain  the  end  which,  in  suits  at  law  upon  sealed  instru- 
ments, was  formerly  reached  by  profert  and  oyer;  and  to  re- 
quire an  oc^i^a^  showing  of  the  copy  in  court,  instead  of  tliat 
nominal  production  of  it,  which  profert  was  said  to  accom- 
plish. In  such  suits,  profert  need  not  be  made  when  the 
instrument  was  lost;  but  the  facts  to  excuse  the  profert  must 
have  been  averred,  and  were  traversable,  and,  if  not  proved, 
the  suit  fiailed.  Ko  affidavit  was  required  to  make  the  plead- 
ing good.  We  do  not  perceive  any  good  reason  vrhy  this 
rule  will  not  operate  well  under  our  practice.  Tlie  affidavit 
would  somewhat  encumber  the  record,  and  be  a  repetition 
of  an  averment,  and  in  a  measm-e  would,  if  required,  defeat 
that  neatness  and  brevity  in  pleading  which  it  was  an  object 
of  our  code  to  attain.  It  would,  under  our  practice,  be  un- 
necessary, also;  for  if  the  adverse  party  doubt  the  fact  of 
the  loss,  he  can  call  upon  the  party  who  has  pleaded  the 
instrument  to  testify  and  purge  his  conscience  as  to  the 
natter.    We  are  aware  that,  under  the  former  practice,  this 
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would  have  been  a  suit  in  equity,  and  that  an  affidavit  would » 
have  been  required.  But  our  code  contemplates  a  uniform 
system  in  all  cases  where  it  can  be  made  applicable;  and 
there  is  certainly  no  good  reason  for  requiring  the  affidavit 
in  cases  in  equity,  and  not  requiring  it  in  easesatlaw;  audit 
seems  to  us,  without,  however,  now  intending  to  decide  any- 
thing but  the  case  before  us,  that  the  rule  which  prevailed 
at  law  is  most  in  harmony  with  the  principles  and  purposes 
of  our  system,  and  will  be  found  most  convenient  in  practice. 
We  decide,  therefore,  that  upon  this  point  the  complaint  was 
not  obnoxious  to  a  demurrer. 

The  contract  sued  upon  was  between  £Etther  and  son.  The 
complaint  avers  that  the  father  owned  a  fitrm  in  Eentucky, 
and  that  by  the  agreement  he  bound  himself  to  convey  all 
his  real  estate,  &c.,  to  the  son,  in  consideration  of  the  main* 
tenance  of  himself  and  wife  during  their  natural  lives  by 
the  son;  that  during  the  life  of  the  father,  the  son,  with  the 
father^s  consent,  traded  and  assigned  the  farm  in  Elentucky 
for  the  lands  in  TKpton  coimty,  described ;  and  that,  by  the 
son's  direction  and  agreement,  the  conveyance  of  the  last 
mentioned  lands  was  made  to  the  father,  for  the  purpose  of 
securing  the  performance  of  the  son's  agreement  to  maintain 
him;  that  the  son  fully  performed  his  agreement;  that  the 
father  is  dead;  that  by  his  last  will  he  devised  a  portion  of 
the  lands  to  others,  who  are  made  defendants.  It  is  ai^ed 
that  these  facts  do  not  entitle  the  plaintiff  to  any  relief.  It 
will  be  perceived  that  the  contract  to  convey,  as  pleaded, 
specifies  no  time  for  the  making  of  the  conveyance  by  the 
fhther,  and  it  is  a  fair  inference,  and  perhaps  the  true  con- 
struction of  it,  that  it  contemplated  the  &rm  in  Kentucky; 
for  it  does  not  appear  that  the  father  was  seized  of  any  other 
lands.  It  is  not  shown  by  the  paragraph,  by  express  aver- 
ment, whether  the  father  did  convey  that  &nn  to  the  plain- 
tiff or  not ;  but  the  averment  that  the  plaintiff  himself  traded 
and  assigned  it  for  the  other  lands,  now  in  controversy,  the 
title  to  which  was  taken  in  the  name  of  the&ther  as  asecu- 
rily,  ought,  we  think,  to  be  held  to  imply  that  the  convey- 
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anee  of  the  Kautudey  &na  to  the  plaintiff  had  been  made. 
The  allegation  tliat  he  ^traded  and  assigned"  it,  implies  Hie 
exercise  of  dominion  over  it,  and  a  transfer  of  the  titie  by 
him,  which  cotdd  not  have  been  done  by  him,  if  the  title 
remained  in  his  father.  That  the  latter  consented,  is  in  no 
respect  inccHisistent  with  this  constructim^  £6r  that  implies 
no  more  than  passive  acquiescence,  while  it  would  not  be 
possible  to  have  effected  the  exchange  without  the  perform- 
ance of  an  efficient  affirmative  act  by  the  father,  if  the  title 
had  still  remained  in  him.  This  is  construing  the  pleading 
most  strongly  against  the  pleader,  a  principle  just  as  appli- 
cable under  the  code,  as  it  was  under  the  former  system  of 
pleading,  and  essentially  necessary  to  be  regarded,  whenever 
a  pleading  is  so  loosely  framed  as  to  leave  its  import  iu  rea- 
sonable doubt  It  will  require  that  care  and  exercise  of 
knowledge  in  the  preparation  of  pleadings  which  is  abso- 
lutely essential  to  the  correct  administration  of  justice.  The 
case  made  by  the  second  paragraph  of  the  complaint  is  then, 
in  brief,  that  the  plaintiff  paid  for  the  land  in  controversy, 
but  took  the  titie  in  the  name  of  his  &ther,  to  be  held  by 
him  simply  as  security  for  the  plaintiff's  performance  of  his 
contract.  In  this  view,  the  action  was  not  founded  upon 
the  written  contract,  and  no  copy  was  required  to  be  filed 
with  the  complaint  imder  any  circumstance.  The  object  of 
the  suit  was  to  compel  a  conveyance  to  the  plaintiff,  the  con- 
tract on  his  part  having  been  fully  perfcmned*  But  neither 
the  defendants,  nor  the  deceased,  are  shown  to  be  in  default ; 
the  deceased  could  not  be  called  upon  to  convey  during  his 
lifetime,  nor  is  it  averred  that  either  he,  or  the  defendants, 
were  ever  requested  to  do  so ;  nor,  even,  that  the  defendants 
hadany  knowledge  of  thefietcts.  They  could  be  in  no  default 
until  they  had  notice  of  the  plaintiff's  rights. 

We  have  thus  considered  the  sufficiency  of  the  second  para- 
graph of  the  complaint,  as  it  now  stands  upon  the  record, 
for  the  reason  that  that  question  is  argued  in  tiie  briefs.  But 
it  was  amended,  by  leave,  afterthe  evidence  and  arguments 
were  closed,  in  a  very  important  respect,  and  so  aa  to  change 
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the  whole  character  of  the  case.  This  is  assigned  for  error, 
and  it  was  error.  Originally,  the  paragraph  averred  that 
the  father,  of  his  own  accord,  <' traded  and  assigned  his 
fiffm"  in  Kentucky  for  the  lands  in  this  state,  and  directed 
the  conveyance  of  the  latter  to  he  made  to  the  plaintijBT;  but 
that,by  mistake,  the  deed  was  madeinthe  name  of  the  father. 
This  amendment,  it  is  stated,  was  made  to  ^^make  the  proofs 
correspond  with  the  allegations."  Bat  it  went  too  £eu*;  it 
substantially  changed  the  claim.  2  G.  &  H.,  §  99,  p.  118.  It 
is  highly  probable  that,  in  making  the  amendment  by  erasure 
and  interlineation,  and  in  haste,  the  pleader  made  a  greater 
change  than  he  intended.  We  must,  however,  take  it  as  we 
find  it,  and  treat  it  accordingly. 

We  have  not  considered  a  question  argaed,  and  which 
may  be  vital,  when  the  pleadings  shall  be  so  amended  as  to 
enable  the  case  actually  existing  to  be  tried,  for  the  reason 
that  it  was  not  in  the  record,  either  before  or  after  the  amend- 
ment of  the  second  paragraph  of  the  complaint.  That  ques- 
tion is,  whether  the  plaintiff,  upon  the  contraict  upon  which 
he  sues,  and  which  contemplated  the  conveyance  to  him  of 
the  land  in  Kentucky ^  can,  after  consenting  to  its  sale,  call 
for  the  conveyance  of  the  lands  in  Indiana^  which  were  pur- 
chased with  the  farm  in  Kentucky. 

/  It  is  urged  that  the  court  erred  in  sundry  rulings  admit- 
ting evidence  over  the  appellants*  objections ;  but  as  no  cause 
of  objection  appears  in  any  case  to  have  been  brought  to 
the  attention  of  the  court  below,  wc  do  not  examine  the 
questions  hero.  This  rule  is  settled  by  numerous  decisions 
of  this  court.  Corey  v.  RhinehedHy  7  Ind.  290;  Lane  v.  The 
StatCy  16  Ind.  14.  We  think  it  a  fair  rule,  calculated  to  pro- 
mote the  correct  administration  of  justice,  and  we  are,  there- 
fore, not  inclined  to  disturb  it 

The  judgment  against  the  appefidnts  is  reversed,  with 
cosU,  and  the  cause  remanded,  with  directions  to  set  aside 
aU  proceedings  subsequent  to  the  demorrer  to  the  com{daint^ 
and  proceed  according  to  this  opinion. 

X  Greeny  for  appellants. 

J.  A.  Leans  and  D.  MoaSy  for  appellee. 
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Bell's  Administrator  and  Another  v.  Atres  and  TVife. 

Suit  by  ft  legatee  against  the  admiBistrator,  and  a  ereditor  of  the  estate, 
alleging  that  the  administrator  had  fraudulently  allowed  and  paid  the 
creditor's  claim,  knowing  it  to  be  uignst,  and  that  by  snch  payment  the 
assets  of  the  estate  would  be  so  reduced  as  to  be  insufficient  to  pay 
plaintiff's  legacy.  Prayer,  that  the  allowance  of  the  claim,  and  the  report 
thereof  by  the  administrator,  be  set  aside,  and  the  plaintiff  allowed  to 
contest  the  claim. 

JJildf  «hat  the  plaintiff  showed  a  sufficient  interest  to  enable  him  to  sue. 

Heldj  also,  that  as  the  relief  sought  could  not  have  been  obtained  by  an 
appeal  from  the  order  of  the  court  allowing  the  claim,  the  remedy  sought 
was  an  appropriate  one. 

APPEAL  from  tbc  HcTidricks  Common  Pleas. 

Elliott,  C.J. — ^Complaint  by  the  appellees  against  Z>amaU, 
administrator  of  the  estate  of  Mary  Bdl,  deoeased,  and 
William  Arnold^  to  sot  aside  the  allowance  by  the  adminis- 
trator of  a  claim  filed  against  the  estate  by  Arnold^  a3 
fraudulent ;  and  also  the  report  thereof  to  the  court  by  the 
administrator.  Issues  of  £a€t  were  formed  and  submitted 
to  a  jury,  who  found  for  the  plaintifts.  Motion  by  the 
defendant  in  arrest  of  judgment  overruled,  and  judg- 
ment on  the  finding  of  the  jury.    The  defendants  appealed. 

The  only  question  arising  upon  the  record,  on  the  motion 
in  arrest,  is,  do  the  facts  stated  in  the  complaint  constitute 
a  valid  cause  of  action  ?  Wo  think  they  do.  The  com- 
plaint alleges  that  Mary  Bdl^  by  her  last  will  and  testament, 
bequeathed  to  the  said  Mary  Ayres  the  sum  of  §250,  to  be 
paid  to  her  after  the  payment  of  the  just  debts  against  the 
estate ;  that  on  the  24th  of  September ^  1863,  the  administrator 
admitted  a  claim,  filed  against  the  estate  by  the  said  Arnold^ 
of  |314  58,  and  credited  the  amount  thereof  on  a  note  due 
to  the  estate  by  said  Arnold;  that  the  administrator  after- 
ward reported  the  receipt  of  Arnold  for  the  amount  of 
said  claim  to  the  court,  and  was,  by  the  court,  allowed 
therefor;  that  the  churn  of  Amdd  was  unjust  and  fraudu- 
lent, of  which  the  administrator  had  notice,  but   that 
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combining  and  confoderating  with  said  Arnold  to  cheat  and 
defrand  the  estate^  and  said  plaintijBb,  the  administrator 
had  fraudulently  allowed  the  same,  and  that  by  the  allowance 
thereof,  the  assets  of  said  estate  in  the  hands  of  the  adminis- 
trator will  be  so  reduced  in  amount  as  to  render  the 
estate  unable  to  pay  the  legacy  to  the  said  Mary  Ayres. 

The  complaint  prays  that  the  allowance  of  the  claim  of 
Arnold  by  the  administrator,  and  the  allowance  of  the 
receipt  therefor  by  the  court,  be  set  aside,  and  the  plaintiffs 
be  permitted  to  contest  the  same,  and  for  general  relief. 
The  jury  found  for  the  plaintifi^,  and  that  there  was  due  to 
said  Arnold  the  sum  of  $64  50,  for  funeral  expenses  paid  by 
him,  and  for  attention  to  deceased  during  her  last  illness. 
It  will  be  observed  that  the  complaint  shows  a  sufficient 
interest  in  the  plaintiffs,  in  the  subject  matter,  to  enable  them 
to  sue.  It  avers  that  the  claim  of  Arnold  was  unjust  and 
fraudulent,  and  that  the  administrator,  knowing  that  fact, 
had  fraudulently  allowed  it.  It  is  urged  that  a  copy  of 
Mary  BeWs  will  should  have  been  made  a  part  of  the  com- 
plaint. We  do  not  think  so.  The  alleged  fraudulent 
conduct  of  the  administrator,  and  not  the  will,  is  the 
foimdation  of  the  suit.  But  it  is  insisted  that  the  pl^tiffs 
have  mistaken  their  remedy ;  that  they  should  have  appealed 
from  the  order  of  the  Common  Pleas  Court,  allowing  the 
receipt  of  Arnold  as  a  credit  in  favor  of  the  administrator. 
The  phuntiffs  were  certainly  without  remedy  in  that  mode 
of  procedure.  They  were  not  parties  to  the  settlement  or 
allowance  by  the  court;  there  was  nothing  in  the  record, 
in  that  respect,  that  would  enable  this  court,  on  such  an 
appeal,  to  grant  them  any  relief.  But  it  is  also  uiged  that 
the  suit  should  have  been  against  the  administrator,  on  his 
bond,  and  not  to  set  aside  the  allowance  of  the  claim. 
Perhaps  the  facts  stated  are  sufficient  to  render  the  adminis- 
trator and  his  sureties  liable  on  his  bond,  but  we  think  that 
is  not  the  only  remedy ;  on  the  contrary,  we  are  of  opinion 
that  the  remedy  sought  was  not  only  a  legitimate,  but  a 
very  appropriate  one.    The  motion  in  arrest  was  correctly 
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OTOiroled,  and  the  judgment  of  the  court  below  ehould 
therefore  be  fiffirmed. 

The  jadgm^Qt  is  affinned,  with  costs. 

C7.  C.  Nave,  fcxr  a{q[>eUaiits. 

Zf.  M.  Oampbdly  for  appellees. 


Stebukg  v.  Klepsattlb. 

SrceiFio  PEEFQAHAJfCE. — The  rule  Uiat  *  court  will  not  oompel  epeoifio 
performance,  unless  it  can,  at  Uio  time,  execute  the  whole  contract  on  botli 
sides,  or,  at  least,  such  part  of  it  as  the  court  can  erer  be  called  upon  to 
perform,  is  subject  to  some  exertions.  In  eases  of  contrasts  whore  the 
consideration  is  entire,  but  the  performance  separate,  this  rule  does  not 
always  prevail. 

Sake. — A  sold  to  B  a  tract  of  land,  and  put  him  in  possesion,  agreeing  to 
execute  to  him,  on  payment  of  the  purchase  money,  a  title  bond,  condi- 
tioned for  the  execution  of  a  deed,  as  soon  as  A  got  his  deed.  Suit  by  B 
to  compel  the  ezequtionof  Uie  title  bond,  allcyj^ing  payment  of  the  purchase 
money. 

Heldy  that  B  was  entitled  to  a  decree  for  the  specific  performance  of  the 
contract. 

APPEAL  from  the  AHm  Circuit  Court. 

GbboorT)  J. — Suit  by  KkpaaJUle  against  Sterlingy  to  enforce 
the  specific  performance  of  a  contract.  It  is  averred  in  the 
complaint  that  on  the  15th  of  February^  1858,  the  plaintiff 
purchased  of  the  defendant  certain  described  land,  for  the 
som  of  fifty  dollars,  and  thrt  the  defendant  put  the  plaintiff 
in  posaeasioii  of  Hxe  premises,  and  agreed  with  him  to 
execute  a  title  bond  therefor  on  the  payment  of  the  pui*- 
chaae  money,  conditioned  forth^  conveyance  thereof  to  the 
plaintiff  as  soon  as  the  defendaiit  got  his  deed  for  said  land; 
that  the  plaintiff  has  ftiUy  paid  the  definadient  for  said  land, 
and  denianded  the  title  bond,  whi((^  the  defendiuat  refused  to 
execute,  &C. 

A  demtuT^  was  overruled  totiie  cosmplaint  The  defen- 
dant aaswered  in  two  paragraphs,  amounting  sohstwttal^ 
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to  ike  general  denial  Trial  by  jniy;  special  findings,  on 
which  the  circuit  court  decreed  specific  p^ormance  of 
the  agreement  charged  in  the  complaint. 

The  evidence  is  in  the  record,  and  makes  a  strong  case 
for  the  plaintiff;  and  the  only  question  in  the  record  is, 
has  a  court  of  equity  power  to  decree  the  specific  per- 
formance ci  such  an  agreement? 

It  is  urged  that  this  contract  is  one  and  indivisible,  and 
therefore  the  plaintiff  has  £ailed  to  show  that  he  is  entitled 
to  specific  performance,  as  complete  relief  cannot  now  be 
obtained,  the  defendant  not  having  the  legal  title  to 
the  land. 

The  rule  that  a  court  will  not  compel  specific  performance, 
unless  it  can,  at  the  same  time,  enforce,  the  whole  contract 
on  both  sides,  or,  at  least,  such  part  of  it  as  the  court  can 
ever  be  called  on  to  enforce,  is  subject  to  some  exceptions. 

In  cases  of  contracts  where  the  consideration  is  entirCy  but 
the  performance  ^epoTti/e,  the  rule  does  not  always  prevail. 

The  case  of  Avery  v.  Langfordy  1  Kaj-'s  Reports,  663,  was 
this :  "In  1852,  the  plaintiff,  Avery,  was  a  general  merchant, 
residing  in  BoscastU,  in  Cornwall,  and  trading  in  coals, 
timber,  kiilding  materials,  lime,  com,  malt,  mmiurQ,  and 
other  articles  of  general  merchandise,  and  the  defendant, 
Langfcrdy  was  also  a  general  merchant  at  JBoaoastle;  and 
litigation  having  arisen  between  them  as  to  the  boundary 
of  certain  lands  bdonging  to  the  plaintiff  and  defendant,  it 
was  compromised  upon  the  terms  contained  in  a  written 
agreement,  entered  into  between  them  in  Marchy  1852, 
which  were,  in  efiS^  that  the  plaintiff  should  purchase  of 
the  dcfondant,  for  the  sum  of  £1600,  all  the  defendant's 
lands  at  BosoasSUj  within  certain  limits,  J&ee  from  incum- 
brance; Mr.  Lctngford  to  enter  into  bond  conditioned  to 
pay  as  liquidated  damages  to  Mr.  Avery  the  sum  of  £2000, 
if  the  said  Longford  be,  after  the  29th  day  of  September 
next,  concerned  in  any  trading  establishment  within  the 
district  comprised  between  Morwenstow  ^bj^Sl  N^uo  Quay,  and 
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Launcerton  and  Bodmin.  This  was  a  suit  by  Avery  for 
specific  performance  of  this  agreement.  Decree:  specific 
performance,  with  costs ;  the  form  of  the  bond  to  be  settled 
in  chambers,  if  the  parties  differ."  When  it  is  remem- 
bered that  a  court  of  equity  will  restrain  by  injunction  the 
violation  of  such  an  agreement,  and  perhaps  decree  specific 
performance,  (Beard  et  al.  v.  Dennis,  6  Ind.  200,)  this  case 
bears  a  strong  analogy  to  the  case  at  bar. 

Mr.  Fryy  in  his  work  on  Specific  Performance,  on  the 
authority  of  the  case  of  Granville  v.  BettSj  19  L.  J.  Ch.  82, 
says:  "But  where  the  contract  is  to  do  a  thing,  and  to 
execute  a  deed  for  that  purpose,  and  this  deed  is  not  merely 
incidental,  but,  so  to  speak,  covers  the  whole  of  the 
executory  part  of  the  contract,  the  court  will,  it  seems, 
enforce  the  contract  by  the  execution  of  the  deed,  tliough 
the  acts  to  be  done  be  future,  and  to  be  done  from  time 
to  time." 

In  the  case  of  Ogden  v.  Ogden,  4  Ohio  State  Rep.  182, 
it  was  held  that  an  agreement  to  execute  a  mortgage  to  pay 
money  at  a  future  day  would  be  specifically  decreed. 

A  deed  of  defeasance  will  be  required  to  be  executed, 
when,  by  fraud,  accident,  or  mistake,  the  grantee  has  failed 
to  execute  it.    8  Atkyns  889 ;  2  id.  258 ;  id.  99. 

We  take  it  for  granted  that  the  defendant,  as  he  put  the 
plaintiff  in  possession  of  the  land,  and  agreed  to  make  a 
conveyance  when  he  got  his  deed  therefor,  was,  at  the  time, 
the  equitable  owner  of  the  land,  with  the  right  of  posses- 
sion, and  as  the  record  shows  this,  and  that  the  defendant 
would  not  be  entitied  to  his  deed  for  some  time  thereafter, 
we  think  that  a  specific  performance  may  be  decreed. 
The  purchase  money  being  fully  paid,  a  title  bond,  with  the 
right  of  possession,  will  forever,  under  our  statute,  (2  G.  & 
H.,  §  596,  p.  288,)  protect  the  plaintiff  in  his  possession,  and 
make  the  deed  of  conveyance  more  a  matter  of  form  than 
otherwise.  We  think  substantial  justice  was  done  in  this 
case.    2  G.  A  H.,  §  101,  p.  122. 
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The  jndgment  is  affirmed,  witb  costs. 

W.  M.  OroM  and  W.  S.  Smithy  for  appellant. 

L.  ILIRnde  and  JR.  S.  Ta^,  for  appellee. 


TbINLEB  v.  CoBNELtUB. 


Where  there  it  ft  clear  conflict  in  the  evidence,  the  Bttpreme  Court  will  not 
disCnrb  the  finding  below. 

APPEAL  from  the  Floyd  Circuit  Court 

GBBQOftY,  J. — Suit  by  a  landlord  a^nst  his  tenant  for 
possession  of  the  leasehold  premises,  commenced  before  a 
justice  of  the  peace,  and  taken  by  appeal  to  the  circuit 
court 

Trial  by  the  court;  finding  and  judgment  for  the  defen- 
dant ;  motion  by  the  plaintiff  for  a  new  trial  overruled,  and 
be  appeals  to  tbis  court. 

It  is  claimed  that  the  circuit  court  erred  in  o^^wCBiUog 
the  motion  for  a  new  trial,  because  the  findifi^'  wa^.  not 
sustained  by  the  evidence.  .  <• 

There  was  an  attempt  to  terminate  the  lease  by  one 
month's  notice  to  quit,  which,  under  the  stiitute,  can  only 
be  done  where  the  tenancy  is  from  month  to  month. 

The  plaintiff  and  his  brother  testify  that  itie  renting  on, 
the  21st  of  January^  1868,  was  from  month  ta  month,  for 
$25  a  month.  The  plaintiff  swears  that  he  had'iHade  no 
other  contract,  but  to  increase  the  rent 

The  defendant  swears  that  he  rented  the  {Hremises,  at 
that  time,  for  a  year,  for  5800,  payable  in  monthly  instal- 
ments ;  and  that  in  ^dbruaryy  1864,  he  made  a  contract  for 
another  lease  of  the  premises  for  two  years,  at  $450  a  year, 
payable  in  like  manner;  that  the  latter*  lease  was  to  have 
been  reduced  to  writing;  that  it  was  drawn  up,  but  not 
signed,  tiie  plaintiff  making  some  objection  tibtereto^aa  t»i 
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the  stipulations  therein  as  to  some  improvements  to  be 
made;  but  that  he  nevertheless  occupied  the  premises, 
made  the  improvements  agreed  on,  and  paid  from  month  to 
month  the  increased  rent. 

The  defendant  is  strongly  corroborated  by  KnappSj 
LafoUette  and  Greenj  disinterested  witnesses. 

A  number  of  witnesses  swear  that  the  characters  of  the 
two  TrinlerSj  who  testify  for  the  plaintiff,  are  bad ;  a  larger 
nimiber,  however,  swear  that  their  characters  are  good. 

On  the  main  question  of  fact  involved  in  this  case  there 
is  a  clear  conflict  in  the  evidence,  and  under  the  well  known 
rule,  we  cannot  disturb  the  finding  of  the  court  below. 

The  judgment  is  affirmed,  with  costs  against  the 
appellant. 

J.  H.  Stotsenburg  and  T.  M.  Brown,  for  appellant. 

T.  L.  Smith  and  M.  C.  Kerr,  for  appellee. 


Lewis  t?.  Pbenatt  and  Others 

Qabkishxe — ^Estoppel. — Proceedings  in  attachment.  Answer  by  the  gar- 
nishee that  he  was  not  indebted  to  the  attachment  defendant.  Beply,  by 
way  of  estoppel,  that  the  garnishee,  before  the  suing  out  of  the  writ  of 
garnishment,  had  admitted  to  plaintiff  that  he  was  indebted  to  the  attach- 
ment defendant,  and  that,  if  garnisheed,  he  would  pay  the  money  to  the 
plaintiff.  Demurrer  to  the  reply  OTerruled.  In  the  Supreme  Court  the 
plaintiff,  after  Joinder  in  error  and  submission,  pleaded  to  the  assigmcnt 
of  errors  that,  upon  the  trial  below,  the  garnishee  was  permitted  to  offer 
evidence  that  he  was  not  indebted  to  the  attachment  defendant. 

JJeM,  that  the  plea  filed  to  the  assignment  of  errors  would  require  the  Supreme 
Court  to  go  outside  of  the  record,  and  hear  oral  proof  of  the  proceedings 
of  the  court  below,  which  cannot  be  done.    Page  99. 

EMt  also,  that  the  facts  set  up  in  the  reply  did  not  estop  the  garnishee  fh>m 
denying  an  indebtedness  to  the  principal  defendant. 

APPEAL  from  the  Jennings  Common  Pleas. 
Prazbr,  J. — ^This  was  a  proceeding  against  liemsy  as  gar- 
nlBhee^    He  answered,  denying  all  indebtedness,  &c.y  at  any 
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time,  to  the  principal  defendant  in  the  tmit.  To  his  answer 
the  plwitiffs  replied,  in  estoppel,  that  before  the  filing  of 
the  afBdayit  in  garnishment,  he  admitted  and  represented  to 
the  plaintiffs  that  he  had  made  a  certain  purchase  of  prop- 
erty of  one  Binghamj-which  really  belonged  to  the  principal 
defendant;  and  that  a  portion  of  the  purchase  money  re* 
maiued  unpaid;  and  that  if  the  plaintifis  would  garnishee 
him,  LemSy  he  would  pay  the  same  to  the  plaintiiFs,  by  means 
of  which,  before  Lewis  paid  such  purchase  money,  the  plain- 
tifls  were  induced  to,  and  did,  prosecute  the  proceedings  in 
garnishment,  &c.  Lewis  demurred  to  this  reply ;  his  demur- 
rer was  overruled,  and  upon  this  ruling  error  is  assigned, 
and  this  is  the  only  question  arising  upon  the  record  of  the 
court  below.  But,  before  proceeding  to  its  consideration, 
there  is  a  novel  question  of  practice  in  this  court  which 
must  be  disposed  of. 

The  appellee  joins  in  error,  and,  after  submission,  pleads 
specially  to  the  assignment  of  error,  and  in  bar  thereof,, 
that,  upon  the  trial  below,  Lewis  woa  permitted  to  offer  evi- 
dence that  he  was  not  indebted  to  the  principal  defendant,, 
whereby  the  plaintiffs  were  deprived  of  the  benefit  of  their 
estoppel.  The  appellant  moves  to  strike  out  this  plea.  The 
issue  of  fact  which  it  tenders  would  involve  an  investigation 
here,  to  ascertain  by  oral  proof  what  evidence  was  admitted 
in  tl)0  court  below;  and,  as  the  record  does  not  show  any 
objection  by  the  appellees  to  any  evidence  offered  below  by^ 
the  appellant,  in  consequence  of  which  we  must  presume* 
that  no  such  objection  was  made,  we  have  the  appellee  claim- 
ing here  that  he  virtually  withdrew  his  reply  in  estoppeL 
Tliis  course  of  practice  has  never,  that  we  are  aware  of,  been 
attempted  in  a  court  of  errors.  For  what  was  done  in  the^ 
court  below,  we  must  look  only  to  the  transcript  of  its 
record.  Every  part  of  its  action  can  thus  appear,  if  the  par- 
tics  avdl  themselves  of  the  use  of  bills  of  exception;  and. 
where  this  has  not  been  done,  it  would  be  strange  if  the 
omission  can  be  supplied  by  maldng  issues  of  fact  here,  upon 
the  trial  of  which  we  are  to  learn  what  was  done  below.   We 
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cannot  inaagitrate  rach  a  pisdice,  and,  aeoording^y,  we  direct 
the  second  paragraph  of  the  appdlees'  answer  hero  to  be 
Btrickcn  out.  Indeed,  we  would  do  this  on  our  own  motion, 
or  wholly  disregard  it. 

Wo  now  come  to  the  question  m  the  record.  The  matter 
alleged  by  way  of  estoppel,  &lls  vexy  far  short  of  being  such. 
It  consists  merely  of  the  admissions  of  the  garnishee,  and 
that  the  plaintiffs  were  induced  thereby  to  commence  their 
proceedings  against  him  as  gomiahee.  When,  by  the  ad- 
mission of  a  fbct,  which  is  not  true,  one  draws  another  into 
a  lino  of  conduct  irom  which  he  cannot  recede,  and  which 
must  result  to  his  injury,  if  the  fact  be  otherwise  than  it  was 
represented,  the  party  making  the  admission  will  not  after- 
ward be  permitted  to  show  the  truth  to  be  otherwise,  for 
the  I'eason  tliut  he  would  thereby  perpetrate  a  fraud  upon 
the  party  whom  he  had  misled. 

It  is  difficult  to  see  how  the  doctrine  could  apply  against 
A  garnishee,  as  such.  He  must  answer  under  oadii,  and  to 
estop  him  from  answering  truly  would  be  to  require  him  to 
commit  perjury.  And  then  the  proceeding  seems  designed 
to  enforce  only  the  rights  of  the  principal  defendant  againadt 
the  garnishee,  and  apply  them  to  the  satis&ction  of  the  plain- 
tiff's  demand  against  him:;  and  is  not,  probably,  designed  to 
enable  the  plaintiff  to  compel  the  performance  of  additional 
obligations  which  have  arisen  in  his  own  behalf  against  tiie 
garnishee.  But  we  need  not^  and  do  not,  place  tilie  present 
decision  upon  either  of  the  grounds  last  alluded  to.  It  is 
sufiicient  that  the  facts  pleaded  do  not,  at  any  rate,  constitute 
an  estoppel.  The  plaintiff  parted  with  no  right,  and  relin- 
quished no  security;  he  stood  exactly  as  he  did  before  the 
uppellantmade  the  representations  to  him,  in  all  hia  relations 
with  the  whole  world,  except  that  he  conunenced  his  pro- 
ceedings of  gai*nishment,  and  thereby  incurred  costs.  And 
the  record  informs  us  that  the  appellant  at  once  offisred,  in 
open  court,  to  repair  the  ii^juxy  by  confessing  judgment, 
for  such  costs.  We  think,  that  the  demurrer  should  have 
heen  sustained. 
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The  judgment  Is  reversed,  with  ooe^  and  the  cause  re- 
mandedv  with  directions  to  proeeediuscordiJikg  to  this  opinion. 
C.  E.  Walker  and  JST.  C.  Neweambj  for  appelkat 
S  M/BgoTj  for  appelle 
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CovvTT  CoKinMiONXB— BsfliBBNCB  o?.--Tlie  sUtnte  does  not  fequLre  Umt  a 
member  of  the  board  of  county  commissioners  should  continue  to  reside 
in  the  district  of  the  county  for  which  he  wss  elected. 

APPEAL  from  the  Jay  Common  Pleas. 

Rat,  J. — ^These  proceedings  were  instituted  by  the  prose^ 
catii]^  attorney  for  the  district,  by  information,  in  the 
natmro  of  a  writ  of  quo  warrantOj  against  the  appellant,  to 
obtain  a  judgment  of  ouster  from  the  office  of  county  com- 
missioner, because  said  appellant  had,  since  his  election 
to,  and  qualification  for,  s^d  office,  removed  out  of  the 
district  in  which  he  resided,  when  so  elected  and  qualified, 
into  another  district  in  the  said  county.  A  motion  to 
quash  was  filed  and  overruled.  This  was  followed  by  a 
demurrer  to  the  information,  which  was  also  overruled. 
An  agreed  statement  of  facts  was  then  filed,  and  the  cause 
submitted  to  the  court  for  trial.  A  finding  against  the 
appellant,  and  a  judgment  of  ouster,  were  rendered,  and 
upon  the  overruling  of  a  motion  for  a  new  trial,  this  a{^al 
was  taken« 

The  act  '^  providing  for  the  organization  of  county  boards, 
&c.,"  1  G.  &  H.,  §  2,  p.  248,  directs  that  «'each  county  shall 
be  divided  into  three  districts,  numbered  one,  two  and  three, 
"V^  *  "(^  by  the  board  of  county  commissioners  at  their  first 
session  after  the  publication  of  this  act;  and  one  c(»nmis- 
sioner  shall  be  elected  &om  the  i«sidents  of  each  of  such 
districts,  by  the  voters  of  the  whole  county.'' 
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Under  this  provision  it  was  held  by  the  court  below,  that 
although  the  express  requirement  of  the  statute  had  been 
complied  with,  and  a  resident  of  the  district  elected  by  the 
voters  of  the  whole  county,  yet  after  such  legaUy  elected 
person  had  been  duly  qualified,  his  removal  to  another  dis- 
trict of  the  same  county  operated  to  vacate  the  office. 

It  wiU  be  observed  that  the  section  of  the  statute  under 
consideration  does  not  require  a  continued  residence  in  the 
district,  but  is  fully  satisfied  with  the  qualification  attaching 
to  the  person  selected  at  the  time  his  election  becomes 
effective,  and  he  assumes  the  duties  of  the  office.  At  that 
time  he  takes  an  oath  of  office,  and  assumes  duties  and  a 
jurisdiction  co-extensive  with  the  limits  of  the  county. 
The  previous  residence  within  a  particular  district  has 
secured  in  the  candidate  a  local  knowledge  of  the  peculiar 
wants  and  requirements  of  that  district,  and  the  legislature 
have  deemed  this  sufficient,  without  requiring  a  continued 
residence  within  the  same  limits. 

The  selection  of  one  from  each  of  the  three  districts  of 
the  county,  would  prevent  an  election  of  commissioners 
with  a  special  view  to  the  peculiar  wants  of  any  one  local- 
ity in  the  county,  and  it  seems  to  be  assumed  by  the  stat- 
ute that  impartiality,  in  regard  to  the  several  districts,  hav- 
ing been  secured  in  the  selection  of  officers,  the  oatii  of 
office  will  be  a  sufficient  security,  in  the  future,  against 
local  influence  operating  to  the  prejudice  of  the  general 
good. 

The  sixth  section  of  article  6,  of  the  constitution,  pro- 
vides that  "all  the  county,  township  and  town  officers  shall 
reside  within  their  respective  counties,  townships  and 
towns."  The  additional  restriction  which,  it  is  insisted,  is 
imposed  by  statute,  that  certain  county  officers  shall  reside 
within  a  more  limited  locality  than  required  by  the  consti- 
tution, should  clearly  appear,  and  we  cannot,  by  mere 
inference  from  what  the  statute  says,  as  to  what  the  legislature 
might  or  might  not  have  intended,  determine  that  such 
limitation  exists.    The  constitution  provides,  in  regard  to 
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the  judges  of  the  Supreme  Court,  that  <^one  of  said  judges 
shall  be  elected  from  each  district,  and  reside  therein." 
The  same  instrument  also  provides  that  ^<a  judge  for  each 
circuit  shall  be  elected  by  the  voters  thereof.  He  shall 
reside  within  the  circuit."  When  it  is  thus  plain,  that  it 
was  considered  necessary  to  insert  this  requirement  upon 
these  officers  in  the  constitution,  an  instrument  declaratory 
of  general  policy,  and  whose  brevity  forbids  the  application 
of  that  policy  to  special  cases,  in  which  the  courts  would 
make  such  application  as  was  indicated  by  the  general  tenor 
of  tiio  instrument,  it  would  hardly  seem  authorized  in  the 
courts  to  imply  from  a  statute  a  limitation  not  therein 
expressed,  when  the  constitution  had  already  imposed  a 
restriction  upon  the  same  persons,  in  regard  to  the  same 
subject  matter. 

At  all  events,  we  do  not  think  the  legislative  intent  is  so 
clearly  indicated  in  the  statutes,  nor  the  public  necessity 
BO  urgent,  that  we  would  be  clear  from  a  well  founded 
charge  of  judicial  legislation,  if,  by  construction,  we 
hold  such  restriction  to  exist  in  the  section  of  the  act  cited. 

The  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
sustain  the  demurrer  to  the  information. 

Templer  and  McCoy,  for  appellant. 

J.  J.  Hawkins^  for  the  state. 
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V.  RODOEBS. 

PmAcncB. — The  Supreme  Court  wiU  disregard  aU  defeets  in  the  pleadings 
which  do  not  affect  the  substantial  rights  of  the  adverse  party. 

Daiuoes. — A  party  is  liable  for  all  the  damages  which  are  the  proximate 
resalt  of  his  violation  of  his  contract;  bni  the  other  party  is  bound  to  use 
due  diUgMice  in  preventing  Ices. 
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The  GinemnftU  A&d  CIiunico  Air  Jagkt  BattfOMl  Omf^ny  «.  BiN^en. 

APPEAL  from  the  Madtion  Circuit  Court 

Gbsqobt,  J. — Suit  by  Badgers  against  the  BaUroad  Com- 
pany to  recover  damages  for  the  violation  of  a  contract  for 
the  transportation  of  hay,  from  certain  points  on  the  line 
of  the  defendants  road  to  Cincinnati. 

The  complaint  contains  seven  paragrsi^,  to  the  first  of 
which  the  court  sustained  a  demurrer,  and  overruled 
separate  demurrers  to  the  other  six. 

The  defendant  answered  in  two  paragraphs :  1st,  general 
denial ;  2d,  a  special  denial  of  the  contract,  as  alleged  in 
the  complaint.  Beply  to  the  second  paragraph  of  the 
answer.  Trial  by  jury ;  verdict  for  the  plaintiff  for  $1042 ; 
motion  for  a  new  trial  overruled,  and  judgment.  The 
evidence  is  in  the  record. 

There  is  no  exception  taken  to  the  instructions  to  the  jury. 
It  is  insisted  by  the  counsel  for  the  appellant  that  the  court 
erred  in  overruling  the  demurrer  to  several  of  the  para- 
graphs of  the  complaint.  There  are  several  good  paragraphs 
in  the  complaint,  to  which  the  evidence,  in  our  opinion, 
properly  applies.  We  are  bound  to  disregard  defects  in  the 
pleadings  which  do  not  affect  the  substantial  rights  of  the 
adverse  party.    2  G.  A  H.,  §  101,  p.  122. 

The  appellant  contends  that  the  damages  are  excessive. 
The  defendant  was  liable  for  all  the  damages  which  were 
the  proximate  result  of  his  violation  of  the  contract.  It 
was  the  duty  of  the  plaintiff'  to  use  due  diligence  in 
preventing  loss;  but  we  are  bound  to  presume  that  the 
court  properly  instructed  on  this,  as  well  as  all  other  points 
in  the  case,  and  the  evidence  is  such  as  to  justify  the  finding 
of  the  jury. 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

jr.  DaviSy  for  appellant. 
W.  MoTchy  for  appellee. 
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SmLAKB  t;.  Robinson  and  Another. 

BzsoumHr — Lbtt  <^. — After  an  exeention  in  the  hands  of  tho  sheriff  has 
been  levied  on  property,  he  has  a  right  to  prooeed  with  the  ooUeetion 
thereof;  until  legal  steps  are  tiJcen  to  arrest  his  aotion  in  the  premises,  and 
he  is  not  bound  to  take  even  the  receipts  of  the  Judgment  plaintiff. 

Sasnirr's  Pouxdaob. — Where  the  judgment  defendant,  for  the  purpose  of 
indueing  the  attorney  of  the  judgment  plainUff  to  accept  Uie  money, 
promises  to  pay  the  costs,  the  sheriff  is  entitled  to  his  poundage. 

APPEAL  from  the  Marion  Common  Pleas. 

Gbeoobt,  J. — The  appellant  was  the  plaintiff  and  the 
appellees  were  the  defendants.  The  facts  alleged  in  the 
complaint  are  as  follows :  On  the  27th  of  February^  1861, 
Morris,  one  of  the  defendants,  recovered  a  judgment  in  the 
Marian  Common  Pleas  Court,  against  Kirland,  for  $10,727 
and  costs.  An  execution  was  issued  on  this  judgment,  and 
directed  to  the  sheriff  of  Marion  County.  There  were 
payments  endorsed  on  the  execution  to  the  aggregate  amount 
of  $4,900,  and  a  payment  of  all  costs,  except  (14.  On  the 
9th  of  May,  1868,  the  sheriff  levied  on  certain  real  estate 
of  KtriancCa,  and  advertised  it  for  sale  on  the  Sth  of  Jime, 
then  next  following.  After  the  l&vy,  and  before  tho  day  of 
sale,  EMaiid  made  the  following  payments  to  Robert  B. 
Duncanj  the  attorney  of  MorriSy  viz:  May  18th,  1868, 
$6,500;  MaylSih,  1868,  $1,621  86;  making  $7,121  86, 
which  was  in  fiill  of  the  principal  and  interest  due  thereon; 
but  leaving  costs  due  on  the  execution  to  the  amount  of 
$30,  which  he,  Ktriand,  tendered  to  the  sheriff  in  full  of  all 
costs,  and  requested  him  to  return  tlie  execution ;  but  he 
refused  to  do  so,  unless  Kirland  would,  in  addition  to  the 
$80,  pay  the  further  sum  of  $75  71,  being  half  commission 
on  the  $7,121  85,  pmd  by  Kirland  to  Duncan.  The  sheriff 
not  only  refused  to  return  the  execution,  but  threatened  to 
sell  the  premises  undet  the  adv^rtgusegopient.  It  is  jiverred 
that  the  money  paid  to  Duncan  was  not  collected  by  the 
sheriff,  and  the  relief  sought  is  that  the  sale  be  enjoined,  &c. 
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Morris  answered,  admitting  the  payments  set  fortli  in  the 
complaint,  but  alle^g  that  they  were  made  upon  the 
express  understanding  that  Kirland  should  pay  the  costs 
remaining  unpaid  on  the  judgment  and  execution,  and  that, 
until  such  costs  were  fully  paid,  the  sale  upon  the  execution 
should  not  be  stayed,  but  should  proceed  to  satisfy  such  costs. 

Sobivsov,  the  sheriff,  answered  that  after  he  had  levied 
the  execution  upon  the  property,  Kirland  made  the  pay- 
ments alleged  in  the  complaint,  to  Duncan^  the  attorney  of 
MorriSj  upon  the  same  understanding  set  forth  in  the  pre- 
ceding answer ;  and  further,  JRobinsoVy  in  his  answer,  sets 
up  that  before  Kirland  made  the  payments,  he,  as  sheriff, 
had  made  the  levy,  and  advertised  the  property  for  sale, 
and  that  there  was  reasonably  due  to  him,  besides  the  costs 
charged  on  the  execution,  one-half  of  the  fees  allowed  for 
money  paid  on  sales  of  property  by  the  sheriff;  and  he 
prayed  judgment  in  his  favor  for  the  amount  of  costs 
to  which  ho  was  entitled,  &c.  The  plaintiff  demurred 
separately  to  the  answers;  but  the  court  overruled  the 
demurrers,  refused  the  injunction,  and,  in  accordance  with 
the  prayer  of  the  sheriff,  rendered  a  judgment  in  his  favor 
for  $104,  &c. 

Was  the  sheriff  entitled  to  commission  on  the  money 
paid  by  the  execution  defendant  to  the  attorney  of  Morris  f 

The  answer  to  this  question  depends  upon  the  interpre- 
tation to  be  given  to  the  statute  regulating  fees,  (1  G.  &  H., 
§  6,  p.  881,)  allowing  a  sheriff  who  sells  "property  on 
execution,  a  commission  of  five  per  centum  on  the  first 
three  hundred  dollars,  and  two  per  centum  on  any  excess 
above  that  amount;  but  when  the  money  is  paid  to  him 
without  sale,  one-half  commission  only  shall  be  allowed." 

It  is  insisted  that  the  money  was  not  paid  to  the  sheriff, 
and  therefore  he  is  not  entitled  to  his  poundage. 

We  think  the  facts  set  up  in  the  answer  show  a  substan- 
tial payment  to  the  ahmiff,  within  the  meaning  of  this 
claose  of  the  statate. 
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After  an  execution  in  the  hands  of  the  sherifi*  has  been 
levied  on  property,  he  has  a  right  to  proceed  with  the 
collection  thereof,  until  legal  steps  are  taken  to  arrest  his 
action  in  the  premises.  He  is  not  bound  to  take  even 
the  receipts  of  the  judgment  plaintiftl 

The  judgment  defendant  can  legally  pay  the  money  to 
the  sheriff,  in  answer  to  the  demand  of  the  writ.  The 
judgm^it  plaintiff  may  accept  the  money  upon  ordering  in 
the  execution,  and  if  he  do  so,  it  might  be  insisted  that  the 
sheriff  would  not  be  entitled  to  his  poundage,  a  point  we  do 
not  decide.  But  in  a  case  like  the  one  at  bar,  where  the 
judgment  defendant,  for  the  purpose  of  inducing  the 
attorney  of  the  judgment  plaintiff  to  accept  the  money, 
promises  to  pay  the  costs,  it  seems  clear  to  us  that  the 
sheriff  is  entitled  to  his  poundage. 

This  opnion  is  not  in  conflict  with  the  case  of  Miles  v. 
OhaoeTj  14  Ind.  206.  There  is  a  material  distinction 
between  the  payment  before,  and  after,  levy.  In  the  latter 
case,  the  levy  is  a  satisfaction  of  the  execution,  at  least  to 
the  value  of  the  property  levied  on,  until  the  levy  is  legally 
disposed  of;  in  the  former  case,  it  can  not  be  said  that  the 
officer  has  executed  the  writ. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  T.  Dye^  for  appellant. 

L.  BarbouTj  J.  D.  Bawkmdj  T.  A.  Hendrieks^  0.  £.  Hord 
and  W.  F.  Fishbaak,  for  appellees. 


WiNTON  and  Others  v.  CoroiBR.  \^  3^ 

Opinion  on  Petition  for  Behearing. 

RctbbijUi  CotTi. — Where  a  cause  is  reTersed  in  the  Supreme  Court  for 
error  oeoarring  on  the  trial,  ae  in  the  giying  of  instruotione  to  the  Jury,  the 
rcrersal  extends  back  to  the  issue,  and  makes  a  new  trial  necessary,  and 
henee.  under  the  statute,  (sec.  578,  2  G.  &.  H^  277,)  the  reversal  carries 
the  eosts  of  the  trial  below. 
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APPEAL  dBpom  the  TToftosA  Ciicnit  Court 

Elliott,  0.  J. — ^This  was  a  proceeding  in  the  OiMnit 
Court,  by  Cbnner,  the  appellee,  against  the  appellaotB,  for 
an  injunction  and  the  taxation  of  costs. 

Our  predecessors  affinned  the  judgment  of  the  (Snmit 
Court,  saying:  ^^This  is  a  mere  question  of  costs.  The 
judgment  below  is  affirmed/' 

The  case  is  now  presented  to  us,  on  a  petition  by  the 
appellants  for  a  rehearing,  and  we  deem  it  proper,  in 
answering  the  petition,  to  examine  the  questions  involved. 

The  facts  of  the  case,  so  far  as  they  relate  to  the  ques- 
tions presented  by  the  record,  are  these:  Cormer  eued 
WivUm  for  unskillfully  doctoring  a  horse,  and  recovered 
nominal  damages.  Ckmner  appealed  the  case  to  this  court, 
where  the  judgment  below  was  reversed,  with  costs,  in  con- 
sequence of  an  erroneous  instruction  given  by  the  court  to 
the  jury,  and  the  cause  was  remanded  to  the  Circuit  Court 
for  furtiier  proceedings.    8  Ind.,  815. 

Upon  the  return  of  the  case  to  the  Circuit  Court,  Onrner 
dismissed  it,  and  moved  the  court  <^  to  tax  the  costs  accrued 
in  the  case,  vcg  to  the  reversal  of  the  cause  by  the  Supreme 
Court,  against  said  defendant,"  which  motion  the  court 
overruled,  and  ''B<^udged  all  costs  against  said  plaintiff 
which  accrued  previous  to  the  point  of  error  at  which  the 
Supremo  Court  reversed  the  case,  and  also  such  as  accrued 
after  remanding  and  docketing  the  same  in  this<)Ourt,"  imd 
further  ordered  that  all  costs  that  accrued  sulmequentb^  to 
the  first  error  should  be  taxed  against  Winlon. 

From  these  rulings  Conner  agwin  appealed  to  this  court, 
where  the  judgment  below  was  affirmed.    10  Ind.  25. 

Under  these  orders  of  the  Circuit  Court,  the  clerk  taxed 
against  Conner  s31  the  costs  in  the  case  up  to  and  including 
all  the  costs  of  the  trial,  witness  fees  and  the  jury  fee, 
•except  twelve  cents  for  recording  tiie  verdict,  and  twenty 
cents  for  entering  the  judgment.  Hie  complaint  in  this 
case  is  £led  by  Conner^  alU^^ing  that  the  clerk  had  issued  a 
fee  bill  agiunst  him,  for  the  costs  so  taxed,  and  placed  the 
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same  in  the  hands  of  the  defendant,  ThcmaSy  the  sheriff, 
commanding  him  to  levy  and  collect  the  same  of  the  prop* 
orty  of  said  Conner;  and  that  Ihe  said  sheriff  was  about  to 
seize  upon  his  property  to  satisfy  the  said  fee  bill.  The 
complaint  prays  an  injunction  against  the  sheriff,  and  for  a 
proper  taxation  of  the  costs,  the  items  of  which,  as  con* 
tained  in  the  fee  bill,  are  made  part  of  the  complaint. 

On  the  final  hearing,  the  court  below  taxed  all  the  costs 
of  the  original  trial,  including  the  witness  fees  and  the 
clerk's  costs  for  the  subpoBnas  for  the  witnesses,  and  the 
sheriff's  fees  on  said  subpoenas,  to  Wmton.  The  defendants 
below  f^peai. 

The  i^pellimts  insist  that  the  record  shows  that  the  case 
is  res  adjudicata;  that  the  questions  involved  were  fully 
adjudicated  by  the  circuit  court  at  the  time  of  the  rendi- 
tion of  the  judgment  upon  the  dismissal  of  the  case  by 
Conner^  and  in  the  affirmance  of  said  judgment  by  this 
court  We  do  not  think  the  position  is  sustained  by  the 
record.  It  does  not  appear  that  the  items  of  costs  were 
then  before  the  court  for  taxation.  The  court  was  only 
asked  to  render  a  proper  judgment  for  costs,  or,  in  other 
words,  to  settle,  in  the  final  judgment,  the  proper  rule  for 
their  tmcation,  which  the  court  seems  to  have  done,  as  the 
language  of  the  order  was  construed  by  this  court  in  affirm- 
ing iL 

The  court  below,  in  the  proceeding  before  us,  did  not  set 
aside,  or  assume  to  set  aside,  the  order  directing  how,  and 
to  whom,  the  costs  diould  be  taxed ;  but  only  assumed  to 
properiy  tax  them  imder  the  order;  and  if  that  is  the  legal 
effect  of  the  action  of  the  court,  then  certainly  the  case  is 
not  rei  adjuduxUa. 

The  order  of  the  court  is>  substantially,  in  the  language 
of  the  statute,  and  srubject  to  the  same  construction.  In 
faet,  the  whole  question  involved  here,  dq>ends  upon  the 
construction  to  be  ^ven  to  the  statute.  Section  573,  of  the 
code,  2  G.  &  H.,  p.  277,  reads  thus:  '^  When  the  judgment 
IB  affirmed  in  whole,  the  appellee  shall  recover  costs;  and 
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when  the  judgment  is  reveFsed  in  whole,  the  appellant  shall 
recover  costa,  mthe  supreme  court  and  the  court  below, 
to  the  time  of  the  first  error,  for  which  the  judgment  is 
reversed,  which  shall  be  pointed  out  in  the  opinion  of  the 
supreme  court,"  &c.  Now,  what  construction  is  to  be 
given  to  the  words  "/o  tlie  time  of  the  first  error ^^^  as  applied 
to  the  trial  of  the  cause?  Does  it  mean  the  particular 
period  of  time  in  the  progress  of  the  trial,  or  is  the  whole 
time  occupied  by  the  trial  to  be  regarded  as  one  stage  in  the 
proceedings,  and  the  time  consumed  therein  as  covering  but 
one  period?  The  appellant  insists  that  in  such  a  case  the 
reversal  only  carries  the  costs  back  to  the  particular  point 
of  time  in  the  trial  when  the  first  error  occurred.  But 
great  difficulties  would  seem  to  present  themselves  in  the 
practical  application  of  the  statute  under  this  rule.  Another 
section  of  the  same  statute,  we  think,  has  an  important 
bearing  on  the  construction  to  be  given  to  the  one  just 
quoted.  Section  569,  p.  276,  enacts  that  'Hhe  supreme 
court  may  reverse  or  affirm  the  judgment  below,  in  whole 
or  in  part,  and  remand  the  cause  to  the  court  below;  but 
the  court  shall  not  reverse  the  proceedings,  any  farther  than 
to  indude  the  first  error"  Kow,  in  the  case  at  bar,  the  first 
error — ^the  one  for  which  the  judgment  was  reversed — 
occurred  near  the  close  of  the  trial,  in  the  charge  of  the 
court  to  the  jury,  and  the  same  rule  of  construction  con- 
tended for  by  the  appellants,  if  applied  to  the  section  last 
quoted,  would  prevent  the  court  from  reversing  the  pro- 
ceedings beyond  the  point  of  time  in  the  trial  when  the 
erroneous  instruction  was  ^ven.  The  trial  in  such  a  case, 
however,  is  indivisible ;  it  is,  in  legal  contemplation,  a  unit; 
and,  therefore,  under  such  a  construction,  the  statute  would 
prove  a  total  failure,  in  its  practical  application.  Hence  it 
is  the  settled  rule  of  practice,  in  such  cases,  that  the  reversal 
is  made  to  extend  through  the  entire  trial  to  the  issue,  and 
directs  a  trial  de  novo.  And  we  think  it  was  the  intention 
of  the  le^skture,  that  the  right  to  recover  costs  should 
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travel  with  the  reversal,  through  the  record,  to  the  same 
common  point. 

This  view  is  in  accordance  with  the  previous  rulings  of 
this  court  In  the  case  of  Doyle  v.  ^setj  8  Ind.  896,  a 
prior  judgment  had  heen  reversed  by  this  court,  for  error 
occurring  during  the  trial,  and  this  same  question  of  costs 
subsequently  arose  in  the  court  below,  and  was  appealed  to 
this  court.  In  deciding  the  case,  the  court  said:  ^^The 
reversal  of  the  cause,  when  formerly  before  this  court, 
extended  back,  through  the  trial  in  the  circuit  court,  to  the 
issue,"  and  then,  after  quoting  §  573  of  the  statute,  the 
court  adds,  ^^We  think,  under  this  statute,  the  reversal 
carries  costs  in  favor  of  the  party  obtaining  it,  to  the  point 
to  which  the  reversal  is  made.  We  think  such  was  the 
practice  under  the  former  statutes,  (Andrews  v.  JBammandy 
8  Blackf.  540,)  and  that  it  should  be  continued  under  the 
present.  The  plaintiff  below  should  have  been  taxed  with 
the  costs  incident  to  the  trial  through  which  the  reversal 
extended."  The  case  was  again  brought  to  this  court  on 
the  same  question  of  costs,  and  is  reported  in  12  Ind.  474. 
The  court  says:  "Where  erroneous  instructions  of  the 
court  to  the  jury,  upon  the  trial  of  a  cause,  constitute  the 
error  for  which  the  judgment  in  the  cause  is  reversed  by 
the  supreme  court,  such  error  will,  as  a  general  rule, 
render  the  whole  trial  an  error ^  so  far  as  to  compel  a  reversal 
back  through  the  trial  to  the  issue.  It  renders  a  second 
trial  of  the  issue  necessary.  Such  was  this  case ;  and  the 
reversal  carried  the  costs  of  the  erroneous  trial  had,  by  the 
express  terms  of  the  decision  in  8  Ind.  896." 

The  learned  counsel  for  the  appellants  attempts  to  deny 
the  authority  of  this  case,  by  saying  that  this  court  did  not^ 
and  could  not,  decide  anything  that  was  not  before  them, 
and  insists  that  the  first  error,  for  which  the  judgment  was 
reversed,  was  in  the  improper  admission  of  evidence,  and 
not  in  charging  the  jury,  and,  therefore,  the  case  is 
distinguishable  from  the  one  at  bar,  "because  the  court  does 
not  preserve,  by  record,  the  time  in  a  trial  when  a  particular 
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witness  is  examined,"  &c.  Without  admitting  the  cwreet- 
ness  of  the  statement  as  to  the  error  for  which  that  ease  was 
nieversed,  we  think  it  does  not  alter  the  role  laid  down. 
The  learned  counsel  seems  to  have  overlooked  the  fact  that 
the  rule  of  decision  kuid  down  hy  the  court  is  not  hased  on 
the  particular  period  of  timcj  in  the  trial,  when  the  first 
error  occurred;  but  upon  the  teict  that,  if  the  reversal  is 
carried  back  through  the  whole  trial  to  the  issue,  it  carries 
the  costs  of  the  trial  back  to  the  same  point  to  which  the 
reversal  extends,  i.  e.,  to  the  issue.  It  is  not  denied  but 
that  the  case  was  reversed  for  an  error  occurring  during  the 
trial,  and  that  the  reversal  extended  back  through  the  whole 
trial  to  the  issue,  and  required  that  a  new  trial  should  be 
had.  Such  also  was  the  case  at  bar,  and  the  same  rule 
would  seem  to  apply. 

In  the  affirmance  of  the  order  of  the  court  below,  as  to 
costs,  on  Conner^s  second  appeal  to  this  court,  10  Ind.  25, 
Pbreiks,  J.,  in  delivering  the  opinion  of  the  court,  said : 
<<This  case  was  reversed  in  the  supreme  court,  and 
lemanded.  In  Dcyle  v.  £tMr,  this  court  said  that,  <the 
reversal  carries  costs  in  fiftvor  of  the  party  obtaining  it,  to 
the  point  to  which  the  reversal  is  made,'  and  that  where 
the  reversal  extends  back  to  the  issue  of  fitct  tried,  the  casts 
of  the  trial  are  carried  by  the  reversal.  Such  is  the  rule. 
******  In  the  case  now  before 
us,  the  bill  of  exceptions  states  that  the  coiui;  adjudged  ail 
costs  against  said  plaintiff  which  accrued  previous  to  the 
point  of  error  at  which  the  supreme  court  revcaned  the 
case.  The  court  below  seems  to  have  been  acting  upon  the 
correct  rule,"  &c.  The  court  affirmed  the  case,  and, 
evidently,  for  the  reason  that  the  court  below  acted  upon 
the  correct  rule,  that  is,  upon  the  rule  that,  ^<\^ere  the 
reversal  extends  back  to  the  issue  of  fkct  tried,  the  costs  of 
the  trial  are  earned  by  the  reveraaL  Such  was  the  con- 
struction given  by  this  court  to  the  language  used  in  the 
judgment,  or  order  of  the  court  below,  and  hence  the  case 
was  affirmed.    The  subsequent  difficulty,  however,  seems 
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to  have  arifien  by  the  acts  of  the  clerk,  in  disregardhig  the 
order  of  the  court,  and  taxing  the  costs  of  the  trial  to 
Conner^  instead  of  the  defendant. 

The  costs  taxed  by  the  court  below  were  all  incident  to 
the  trial,  and,  under  the  rule  laid  down,  we  think,  properly 
taxed  to  WirUon. 

The  remedy  adopted  was  a  proper  one,  under  the  circum- 
stances of  the  case.  The  fee  bill,  it  is  alleged,  was  in  the 
hands  of  the  officer,  who  was  threatening  to  levy  it  on 
Conner^s  property ;  to  prevent  which,  he  prayed  an  injunc- 
tion and  a  proper  taxation  of  the  costs,  v  The  latter  prayer 
in  the  complaint  was,  in  efiect,  a  motion  for  that  purpose. 

We  think  the  action  of  the  court  below  was  correct,  and 
therefore  overrule  the  petition  for  a  rehearing. 

Gbbooby,  J.,  was  absent. 

J.  U.  Pettit^  for  appellant 


Brown  v.  Thb  Statb. 


Sale  o?  Lxquos  to  Minoks — ^Etidxnce. — ^In  a  proBeontion  for  seUing  iiip 
tozieating  liquor  to  a  minor,  the  defendant  asked  the  prosecuting  witnees 
to  whom  the  liquor  was  aUeged  to  haye  been  sold,  whether  he  had  not  Yoted 
at  the  general  elections  for  two  years  past 

Heldy  that  the  CTidenoe  sought  by  the  question  was  proper:  Ist  To  impeach 
the  statement  of  the  witness  that  he  was  a  minor;  and,  2d,  as  tending  to 
show  that  defendant  sold  the  liquor  in  the  bona  fide  belief  that  the  party 
was  of  age. 

APPEAL  from  the  Marion  Circuit  Court 

Elliott,  C.  J. — ^Indictment  for  selling  intoxicating  liquor 
to  a  minor.  Plea,  not  guilty ;  trial,  conviction  and  judgment 
for  the  state.    The  defendant  appeals. 

The  principal  questions  discussed  in  this  case  were  ruled 
upon,  and  decided  in  &vot  of  the  state,  in  Hingle  v.  2%€  State, 
at  this  term,  and  will  not  be  further  noticed  here.    One  other 
question,  however,  is  raised  here,  requiring  a  decisioa. 
Vol.  XXIV.— 8 
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WUUam  F.  Littky  Ihe  prosecuting  witness,  and  person  to 
whom  the  intoxicating  liquor  is  alleged  to  have  been  sold, 
testified  that  he  would  be  twenty-one  years  of  age  on  the 
29th  day  of  July  then  next  The  defendant,  upon  cross 
examination,  asked  the  witness  whether  he  wore  his  beard 
at  the  time  he  purchased  the  liquors  testified  to  by  him,  as 
long  as  it  was  at  the  time  of  the  trial ;  at  the  same  time  call- 
ing attention  to  the  fact  that  the  witness'  beard  was  thick  set 
and  long.  The  witness  answered  that  "he  did."  The  de- 
fendant then  asked  the  witness  "  whether  he  had  not  voted 
for  the  last  two  years?"  but  the  Court  refused  to  permit  the 
witness  to  answer  the  question,  to  which  the  defendant  ex- 
cepted. 

This  was  error.  We  think  the  question  was  a  proper  one, 
and  the  fact  intended  to  be  elicited  by  it  pertinent  and  legiti- 
mate, for  two  purposes. 

First.  One  of  the  material  facts  necessary  to  be  shown,  to 
justify  a  conviction  of  the  defendant,  was  that  Little  was 
under  the  age  of  twenty-one  years  at  the  time  he  purchased 
the  liquor.  He  had  sworn  to  that  fact  on  his  examination  in 
chief,  but  his  statement  so  made  was  not  conclusive  on  the 
defendant;  he  had  the  right  to  rebut  it,  or  discredit  it,  and 
it  was  certainly  legitimate  for  him  to  test  its  correctness  on 
cross  examination,  by  such  questions  as  might  tend  to  dis- 
credit the  statement,  or  show  that  it  was  not  true  in  fact. 
We  do  not  say  that  an  affirmative  answer  to  the  question 
would  necessarily  have  had  that  efiect,  but  that  it  was  legit- 
imate evidence  as  tending  to  rebut  the  statement  of  the  wit- 
ness as  to  his  age,  we  think  is  very  clear. 

It  was  proper  for  another  reason.  The  defendant  had  the 
right  to  show  in  defense  that  he  sold  liquor  to  Little  in  good 
fiaath,  believing  at  the  time  that  he  was  over  twenty-one 
years  of  age;  and  if  Little  had  claimed  and  exercised  the 
right  to  vote  at  the  elections  for  two  years  prior  to  the  time 
of  the  sale  of  the  liquor  to  him,  and  that  fact  was  known  to 
the  defendant  at  the  time  of  the  sale,  it  would  certainly  bo 
a  sti:ong  circumstance  tending  to  show  that  the  defendant 
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did,  in  good  fail^,  believe  him  to  be  of  age  at  the  time  of 
the  sale.  The  question  asked  did  not  go  to  the  point  that 
tiie  defendant  knew  that  LitUe  had  voted,  but  it  was  legiti- 
mate as  laying  the  proper  foundation  for  another  question 
on  that  subject,  or  the  proof  of  his  knowledge  of  the  fact 
by  other  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a. 
new  trial. 

J.  W.  Ocrdon,  for  appellant 


Bbown  v.  Thb  Statb. 


APPEAL  from  the  Marion  Circuit  Court 

Elliott,  C.  J. — Five  cases,  for  selling  •intoxicating' H'quor- 
to  a  minor,  Nos.  8766, 8767, 8768,  8818  and  8814.  In  all  of 
these  cases  the  same  question  precisely  is  presented  as  in  the 
above  cases  of  the  same  appellant  v.  The  State,  and  they  aoe^ 
therefore,  all  reversed  for  the  reason  given  in  that  case. 

J»  Wl  €hrdon,  for  appellant 


•^4b  115, 
137   iW» 

Root  v.  Stevenson's  Adminibtbatob.  dSfewl 

AsMT  BaoviiATiovs.— The  army  regolailoiks  are,  bj  the  act  of  0engras  of 
Avgiiet  28, 1S42,  made  the  law  of  the  land.    Page  118. 

CoiiTXACT  AoAiKST  Gooo  MoBALe— -IiiVANCT.— A  and  B  entered  into  » 
partnership  with  C,  who  was  an  assistant  quartermaster  of  the  United 
States,  by  wliich  they  were  to  fttmish  forage  for  the  use  of  the  army,  which 
was  lo  be  purchased  of  the  firm,  and  inspected  and  receiTcd  by  C,  at  snoh 
quartermaster.  At  a  settlement  of  the  business,  the  profits  of  each  partner 
being  $1800,  B^  in  whose  hands  they  were,  paid  oyer  to  G  the  sharO  of  A 
to  be  ddiTcred  to  liim  by  0.    Suit  by  A,  alleging  a  oonrersion  of  the 
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Held,  that)  as  the  contract  was  in  oontraTentlon  of  good  morals,  and  based 
on  the  corruption  of  a  public  officer,  the  court  cannot  lend  its  aid  to  en- 
force it|  but  must  leaTe  the  parties  as  it  found  them. 

Jleldy  also,  that  the  corruption  of  the  transaction  sUU  tainted  the  fund  in  the 
hands  of  C,  though  the  partnership  business  had  been  closed,  and  A's  action 
to  recover  it  cannot  be  sustained. 

jffeldj  also,  that  a  plea  of  infancy  bj  C  was  good,  as  the  bailment  was  of 
money  generally,  and  not  of  specific  bills  or  coins,  and  the  failure  to  pay 
OTer  was  only  a  non-feasance. 

APPEAL  from  the  Marion  Common  Pleas. 

Gkbqort,  J. — Ddoss  Boot  sued  Columbus  S.  SUvensoTij  ad- 
ministrator of  the  estate  of  Richard  Stevenson^  deceased,  for 
?1300.  There  were  two  paragraphs  in  his  complaint.  The 
first  was  for  money  had  and  received  by  the  intestate  for  the 
use  of  the  plaintifi*,  and  money  loaned  by  the  plaintiff  to  the 
decedent.  The  second  chaises  that,  in  the  summer  of  1862, 
the  plaintiff,  said  Richardy  and  one  Cheatham^  entered  into  an 
agreement  to  purchase  supplies  for  the  federal  army  at  ITash- 
ville,  for  a  limited  time,  by  which  Chjeatham  was  to  make  the 
purchases,  keep  and  pay  out  the  moneys  used  in  the  business, 
and  when  the  same  expired,  to  settle  ihe  liabilities  and  divide 
the  net  profits  equally  between  the  three,  and  pay  over  to 
each  his  separate  share  of  the  same.  That  the  joint  undertak- 
ing was  carried  on  until  the  6th  of  September^  1862,  when  the 
same  was  terminated,  and  Cheathamy  after  settling  the  liabil- 
ities, had  left  as  profits  f  8900,  which  he  divided  into  eqiuil 
portions,  giving  to  each  of  the  partners  $1800,  and  which 
sum  of  $1300  belonging  to  the  plaintiff,  and  $1800  belonging 
to  said  Richardy  he  then  had  and  held  in  his  hands  as  the 
separate  property  of  each,  and  so  having  and  holding  the 
same,  he  did  pay  over  to  said  Richard  the  $1800  belonging 
to,  and  the  separate  property  of,  said  Richardy  and  did  also 
deliver  over  and  pay  to  said  Richard  the  $1800  which  he, 
Cheathamy  had  in  his  hands  as  the  separate  property  of  the 
plaintiff,  and  which  last  mentioned  money  said  Richard  re- 
•ceived  as  the  separate  property  of  the  plaintiff,  to  be  by  the 
former  paid  over  and  delivered  to  the  latter;  hut  Bsad^chard 
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did  not  pay  nor  deliver  the  money,  nor  any  part  thereof,  to 
the  plaintiff,  but  so  to  do  wholly  failed,  and  vrrongfully  con* 
verted  the  same,  and  every  part  thereof,  to  his  own  use.  Tliat 
at  the  time  the  agreement  was  .entered  into,  and  at  the  time 
the  money  of  the  plaintiff  waa  paid  over  and  delivered  to 
said  lUekardj  for  the  purpose  aforesaid,  the  said  Richard  waa 
a  minor,  under  the  age  of  twenty-one  years,  to-wit,  of  the 
age  of  twenty  years,  of  which  fact  the  i>laintiff  was  wholly 
ignorant  at  and  during  the  time ;  and  that  defendant,  admin- 
istrator, &c.,  has  not  since  the  death  of  the  said  Biehard  paid 
the  money,  nor  any  part  thereof,  to  the  plaintiff,  although 
often  specially  requested,  before  the  commencement  of  this 
suit 

The  defendants  demurrer  to  the  second  paragraph  of  the 
complaint  was  overruled,  and  he  excepted. 

The  defendant  answered  each  paragraph  of  the  complaint 
separately:  Ist,  general  denial;  2d,  infancy;  8d,  thatdecc- 
dmt.  Soot  and  Cheatham  were  partners  in  purchasing  supplies 
for  the  government;  that  5tet?e7Wfon,the  decedent,  was  at  the 
time  assistant  quartermaster  in  the  army  of  the  United  States, 
and  purchased  of  the  firm,  inspected  and  received  the  sup- 
plies, as  such  quartermaster,  and  that  the  |1800  sued  for  by 
Root  was  his  share  of  the  profits. 

The  plaintiff  demurred  separately  to  the  second  and  third 
paragraphs  of  the  answer  to  each  paragraph  of  the  complaint ; 
his  demurrers  were  overruled,  and  he  excepted.  The 
plaintiff  replied  to  the  second  and  third  paragraphs  of  the 
answer  to  the  first  paragraph  of  the  complaint:  1st  General 
denial.  2d.  That  at  the  time  the  said  Rkhard  received  the 
money  of  the  plaintiff,  the  partnership  was  closed,  and  that 
Cheatham  delivered  the  money  as  the  separate  property  of 
the  plaintiff  to  said  Richard,  for  the  use  of,  and  to  be  by  him 
paid  over  to,  the  plaintiff,  and  the  same  waa  so  received  by 
said  Richard  for  such  purpose,  who,  at  the  time,  and  for  a 
long  time  before,  had  been  doing  business  for  himself,  and 
was  not  known  to  be  a  minor  by  the  plaintiff,  or  by  Cheatham. 
Sd.  The  same  as  the  2d^  omitting  the  averments  relating  to 


118  SUPREME  COURT  OP  INDIANA. 


the  imnority  of  the  decedent.  4ih.  The  same  as  the  Sd, 
with  the  adcUtioiial  avennent  timtthe  partnenhip  was  limited 
•to  a  single  transaetioa. 

The  court  sustained  separate  demurrers  to  the  2dy  8d  and 
4th  paragraphs  of  the  reply,  and  the  plaintiff  excepted. 

The  plaintiff  withdrew  Uie  1st  paragrq[>h  of  his  r^ly,  re- 
fusing to  reply  f  urther,.and  the  court  rendered  final  jud^ptnent 
against  him.    He  appeals  to  this  court 

The  answer  shows  that  the  plaintiff  entered  into  partner- 
ship with  Cheatham. and  the  defendant's  iutestate,  who  was 
at  the  time  assistant  quartermaster  at  Nashville^  Tennessee,  to 
purchase  forage  for  the  army.  The  forage  purchased  by  the 
partnership  was  purchased  from  the  firm,  inspected  and  rc- 
<)ei^ed  by  the  deceased,  as  such  assistant  quartermaster.  The 
(Fcply  shows  that  the  net  profits  of  the  adventure  were  $8900, 
which,  after  the  termiuation  of  the  partnership,  Gheattiam 
divided  into  three  equal  parts,  and  delivered  and  paid  over 
to  the  decedent  $2600,  one-half  of  which  he  was  to  pay  over 
to  the  plaintiff  It  is  not  shown  that  the  plaintiff  was  a 
party  to  the  settlement,  or  consented  thereto,  except  by  the 
bringing  of  this  action.  Can  the  plaintiff  recover  the  $1300 
so  placed  in  the  hands  of  the  deceased? 

It  is  provided  by  the  Army  B^ulations  that  ^^No  officer 
disbursing,  or  directing  the  disbursement,  of  money  for  the 
military  service,  shall  be  concerned,  directly  or  indirectly, 
in  the  purchase  or  sale,  for  commercial  purposes,  of  any 
article  intended  for,  making  a  part  of,  or  i^pertaining  to  the 
department  of  the  public  service  in  which  he  is  engaged,  nor 
shall  take,  receive  or  apply  to  his  own  use  any  gain  or  emol- 
ument, under  tiie  guise  of  presents  or  otherwise,  for  nego- 
tiating or  transacting  any  public  business,  other  than  what 
is  or  may  be  allowed  by  law.**  §1000.  The  Army  Regu- 
lations are  by  the  act  of  Congress  of  the  23d  of  Au^usty 
1842,  made  the  law  of  the  land.  See  also  Graiiat  v.  United 
States,  4  Howard,  80. 

A  contract  was  made  for  rebuilding  Fort  Washington  by 
M,  a  depnty  quartermaster-general,  with  B,  in  the  profits  of 
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which  M  was  to  participate.  False  measureB  of  the  work 
were  attempted  to  be  imposed  on  the  government,  the  suc- 
cess of  which  was  prevented  by  the  vigilance  of  the  account- 
ing officers  of  the  treasury.  A  bill  was  filed  to  compel  an 
alleged  partner  in  the  conteict  to  account  for  and  pay,  to  one 
of  the  partners  in  the  transaction,  one-half  of  the  loss  sus- 
tained in  the  execution  of  the  contract.  It  was  held,  tiiat 
to  state  such  a  case  was  to  decide  it.  "  Public  morals,  public 
justice,  and  the  well  established  priciples  of  all  judicial  tri- 
bunals, alike  forbid  the  interposition  of  courts  of  justice  to 
lend  their  aid  to  purposes  like  this.  To  enforce  a  contract 
which  began  with  the  corruption  of  a  public  officer,  and 
progressed  in  the  practice  of  known  willful  deception  in  its 
execution,  can  never  be  approved  or  sanctioned  by  any 
court"    i?ar<fcv.iV^««,  4  Peters,  184. 

"The  law  leaves  the  psurtiesto  such  a  contract  as  it  found 
them.  If  either  has  sustained  a  loss  by  the  bad  faith  of  the 
paHieepa  cHmirm,  it  is  but  a  just  inffiction  for  premeditated 
and  deeply  practised  fraud.  Ho  must  not  expect  that  a  judi- 
cial tribunal  will  degrade  itself  by  an  exertion  of  its  powers 
to  shift  the  loss  from  one  to  another,  or  to  equalize  the  ben- 
efits or  burdens  which  may  have  resulted  from  the  violation 
of  every  principle  of  morals  and  of  law."    Ibid. 

Wc  are  inclined  to  think  thattbe  only  difterence  between 
that  case  and  the  one  at  bar,  consists  in  a  fact  which  would 
have  alone  received  the  condemnation  of  a  Spartan,  the 
drfcrfwn  and  not  the  commission  of  the  crime. 

But  it  is  claimed  that  the  illegal  partnership  had  termi- 
nated •  that  the  contract  of  bailment  was  a  new  one,  based  on 
a  new' consideration,  and  therefore  not  tainted  witii  the  Ule- 

^This  position  cannot  bo  maintained.  J2oo<  had  never,  in 
any  legal  sense,  received  his  share  of  the  ill  gotten  gains. 
SUcenson  was  not  his  agent  in  the  receipt  of  the  money. 
Cheatham's  obligation  was  to  divide  and  pay  over.  This  baal- 
ment  was  resorted  to  as  the  very  means  of  pertorming  his 
obligation  under  the  partnership  agreement.    By  the  want 


120  SUPREME  COURT  OP  INDIANA. 

Root  V.  StcTenson's  Administrator. 

of  good  faith  in  onCy  in  equal  guilt  with  himself,  he  is  sub- 
jected to  a  loss  of  the  identical  thing  which  he  had  acquired 
by  a  violation  of  every  moral  principle.  The  law,  be  it  said 
to  its  credit,  leaves  the  guilty  man  where  it  finds  him. 

The  rule  on  this  subject  is  thus  stated  in  the  case  of  Ann- 
strong  V.  TdcTj  11  Wheaton,  258:  "I  understand  the 
rule,  as  now  clearly  settled,  to  be,  that  where  the  contract 
grows  immediately  out  of,  and  is  connected  with,  an  illegal 
or  immoral  act,  a  court  of  justice  will  not  lend  its  aid  to  en- 
force it.  And  if  the  contract  be  in  part  only  connected  with 
the  illegal  transaction,  and  growing  immediately  out  of  it, 
though  it  be,  in  fact,  a  new  contract,  it  is  equally  tainted  by 
it."  This  ruling  received  the  approbation  of  Chief  Justice 
Marshall,  and  is  sustained  in  the  case  of  Steers  v.  Lasldey, 
6  Term  Rep.  61,  and  Booth  v.  HodgsoUy  Ibid.  405. 

The  defense  of  infancy  becomes  immaterial,  there  being 
nothing  to  defend  against. 

It  may,  however,  be  remarked,  that  the  only  point  of  any 
importance  on  this  branch  of  the  case,  arises  on  the  answer 
of  infancy  to  the  2d  paragraph  of  the  complaint.  It  is  con- 
tended that  infancy  is  not  a  good  defense  to  that  paragraph, 
because  a  "wrongfiil  conversion"  of  money  is  charged;  and 
while  it  is  admitted  that  there  was  a  contract  of  bailment 
with  the  infant,  it  is  insisted  that  the  conversion  of  the  money 
was  outside  of  his  duty  as  bailee,  and  rendered  liim  liable 
for  the  tort^  and  the  case  of  Toicne  v.  Wilcxjy  23  Vermont, 
855,  is  cited,  in  which  it  is  held  that  "  when  property  is  bailed 
to  an  infant,  his  infancy  is  a  protection  to  hun  for  any  non- 
feasance, so  long  as  he  keeps  within  the  terms  of  the  bail- 
ment. But  when  he  departs  from  tlie  object  of  the  bailment, 
it  amounts  to  a  conversion  of  the  property,  and  he  is  liable 
to  the  same  extent  as  if  he  had  taken  the  property  in  the 
first  instance  without  permission."  In  that  case  the  infant 
hired  a  horse  for  the  purpose  of  going  to  B,  and  returning 
the  same  day.  Ho  went  to  B,  but  returned  by  a  circuitous 
route,  which  neariy  doubled  the  distance,  and  stopped  at  a 
houiso  upon  the  way,  leaving  the  horse  without  food  or 
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shelter  from  8  o^clock  in  the  evening  until  4  o'clock  tJie 
next  morning,  and  did  not  retom  until  8  o'clock  the  next 
morning,  and  from  this  over  driving  and  exposure  the  horse 
died. 

The  bailment  in  the  case  in  judgment  was  of  money  gen- 
erally, and  not  of  any  particular  coin,  money  in  a  bag,  or 
specific  bills.  The  infant  could  have  discharged  himself  by 
paj'ing  the  plaintiff  $1800,  without  delivering  the  specific 
money  bailed.  Proof  on  the  trial  of  a  demand  and  refusal  to 
pay,  would  have  sustained  the  allegation,  and,  after  all,  the 
averment  in  this  particular  case  amounts  to  noUiing  more 
than  a  non-feasance,  for  which  infancy  is  a  protection. 
The  ralings  of  the  court  below  were  right 

The  judgment  is  affirmed,  with  costs  against  the  appellant. 

N.  B.  Taylor,  for  appellant. 

Rand  ^  HaU,  for  appellee. 


Goodwin  r.  IIedrick. 

Trial  bt  Just — ^Waiter  of. — Any  agreement  of  partiei,  •niered  of  record, 
by  which  they  consent  to  any  disposition  of  the  cause  plainly  inconsistent 
with  its  submission  for  trial  by  jury,  will  constitute  a  wairer  of  the  right 
to  such  a  trial. 

Same — Hefxres. — ^The  agreement  to  refer  a  cause,  and  that  the  referee 
fihaU  hear  the  cridencCi  and  try  and  determine  all  the  matters  in  contro- 
Tersy  between  the  parties,  is  totally  inconsistent  with  its  submission  to 
jury,  and  is  a  waiver  of  a  jury  trial. 

QvinR. — ^Whether  an  entry  of  record  is  a  sufficient  'Written  consent"  to  a 
trial  by  a  referee,  under  see.  349,  2  Q.  &  H.  210. 

pRAcncs — Submission  to  BsrERBB. — If  the  regularity  of  the  submission 
to  the  referee  was  not  questioned  in  the  court  below,  the  Supreme  Court 
will  presume  the  submission  to  haTO  been  made  "upon  the  written  consent 
of  the  parties.'* 


122  SUPREME  COUIiT  OP  INDIANA- 

Goodwine  v.  Iledrick. 

APPEAL  from  the  Warren  Circuit  Court. 

Ray,  J. — Action  in  the  court  below  by  Hedrick  againfit 
Goodwine.  After  the  issues  were  formed  in  the  case,  the 
following  entry  appears  in  the  record: 

"  Come  now  the  parties,  in  person,  and  by  their  attorneys, 
and  agree  in  open  court  that  the  court  may  refer  this  cause, 
and  appoint  a  referee  to  hear  the  evidence,  and  try  and 
determine  all  the  matters  in  controversy  between  the 
parties ;  and  that  the  decision  of  the  referee  have  the  force 
and  effect  of  a  finding  by  the  court.  Upon  the  filing  of  the 
report  the  court  shall  render  judgment  on  such  finding. 
The  court  thereupon  appoints  Sydney  Cronlchite  such  referee; 
and  orders  him  to  report  to  this  term  his  finding." 

This  order  was  entered  on  the  eighth  judicial  day  of  the 
term.  After  the  report  of  the  referee  was  submitted  to  the 
court,  but  before  the  same  teas  fled^  the  appellant,  Goodmne, 
asked  and  demanded  a  trial  by  jury,  which  the  court 
refused  to  grant  The  refusal  of  the  court  to  grant  the 
appellant  a  trial  by  jury  is  the  error  complained  of,  and 
for  which  a  reversal  of  the  cause  is  asked  in  this  court. 

The  first  question  presented  for  decision  in  this  case  is, 
whether  the  appellant  haa  waived  his  right  to  have  the 
cause  tried  by  a  jury. 

The  statute  prescribes  the  methods  in  which  such  waiver 
may  become  eflTective.  Among  other  modes,  it  declares  it 
may  be  done  "by  oral  consent  in  open  court,  entered  on  the 
record."  In  our  opinion,  the  entry  in  this  case  clearly 
contains  such  a  waiver.  The  words,  "a  trial  by  jury  is 
waived,"  are  not  technical,  but  any  agreement  of  the 
parties,  entered  of  record,  consenting  to  any  disposition  of 
the  cause  plainly  inconsistent  with  its  submission  for  trial 
by  a  jury,  will  constitute  a  waiver  of  the  right  to  such  a 
trial.  The  agi*eement  to  refer  the  cause,  and  that  the 
referee  shall  hear  the  evidence,  and  try  and  determine  all 
the  matters  in  controversy  between  the  parties,  is  totally 
inconsistent  with  its  submission  to  a  jury,  and  is  a  waiver 
of  0Uch  trial 
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The  appellant  inslBts,  however,  that  the  cause  was  never 
referred  in  the  method  required  by  the  statute,  and  that, 
therefore,  the  referee  acquired  no  jurisdiction,  and  Ids 
finding  was  null  and  void.  The  statute  provides  that  "all 
or  any  of  the  issues  in  the  action,  whether  of  fiict  or  law, 
or  both,  may  be  referred  upon  the  written  consent  of  the 
parties/' 

It  is  claimed  by  the  appellee  that  the  entry  in  the  record 
of  the  consent  of  the  parties  to  the  reference,  is  a  full 
compliance  with  the  statute.  This  may  be  a  sufSicient 
'^written  consent,"  but  the  question  is  not  before  us  for 
decision. 

In  the  case  of  Feaster  v.  WoodjiU,  28  Ind.  498,  it  was 
held,  that  where  the  record  showed  a  cause  to  have  been 
tried  before  a  person  other  than  the  judge  of  that  circuit, 
and  no  objection  was  made  in  the  court  below  to  the 
authority  of  the  person  so  acting,  the  regularity  of  his 
appointment  could  not  be  questioned  in  this  court.  It 
would  be  presumed  that  the  provisions  of  the  statute, 
authorizing  the  appointment  of  a  judge  pro  tem,^  had  been 
strictly  followed. 

The  authority  of  the  case  cited  is  decisive  of  the  question 
before  us.  The  regularity  of  the  submission  to  the  referee 
was  not  questioned  in  the  court  below,  upon  the  motion  for 
a  new  trial,  and  we  will,  therefore,  presume  such  submission 
to  have  been  made  "upon  the  written  consent"  of  the 
parties. 

The  reason  for  a  new  trial  assigned  in  the  court  below, 
was  in  these  words:  "because  said  cause  was  tried  by  a 
referee,  and  not  by  a  jury,  and  the  defendant  never  waived, 
nor  intended  to  waive,  his  right  to  have  said  cause  tried  by 
a  jury."  This  presents  simply  the  question,  whether  the 
party  had  waived  the  trial  by  jury^  and  not  whether  the 
reference  was  made  upon  the  written  consent  of  the  parties. 
We  therefore  decide  the  question  of  waiver  alone. 

The  judgment  is  affirmed,  with  five  per  cent,  damages. 
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J.  B.  Davis  J  W.  P.  ModeSj  J.  H.  Brown  and  A.  A.  Bietj 
for  appellant. 

Gregory  ff  Harper  and  Park  ^  JftZZer,  for  appellee. 


^M 


SooTT  V.  Waujgk. 


Esicunovw — ^A  sold  to  B  ft  shop  for  $250,  receWing  $100  of  the  prioe  in  hand, 
tlie  Tcddae  to  be  paid  on  a  certain  day.  B  failed  to  pay  the  balance  of 
the  price,  and  A  sold  the  shop  to  another  person.  Snit  by  B  to  reeoTer  the 
$100  paid. 

Bdif  that  the  second  sale  by  A  was  a  rescission  of  the  sale  to  B,  and  haring 
rescinded,  A  oonld  retain  no  benefit  deriyed  from  the  contract,  and  was 
liable  to  reftind  the  money  paid  by  B. 

HMf  also^  that  if  A  suffered  any  damage  by  B's  ftdlnre  to  complete  his 
contract,  he  might  haTC  set  np  such  loss  as  a  oonnter-daim  to  the  action. 

APPEAL  from  the  Wayne  Circuit  Court 
Rat,  J. — Suit  by  WaUick  j^ainst  /Scott,  to  recover  $100 
piud  upon  the  following  contract : 

''Cambridge  City,  August  1, 1864. 

This  is  to  certify  that  I  have  this  day  sold  to  Benjamin 
WaUick  a  meat  shop  that  I  have  formerly  occupied,  situated 
in  Cambridge  Cityj  for  the  sum  of  two  hundred  and  fifty 
dollars,  and  have  this  day  received  one  hundred  dollars,  and 
further  agree  to  give  possession  of  said  shop  six  weeks  from 
date,  on  receipt  of  the  remaining  one  hundred  and  fifty 
dollars. 

In  case  I  fail  to  comply  with  the  above,  I  do  agree  to 
refund  the  one  hundred  dollars  paid. 

James  A.  Scott." 

The  complaint  avers  that  after  the  expiration  of  the  time 
stipulated  for  giving  possession  of  said  shop,  the  said  Scott 
reaold  the  same,  and  gave  possession  thereof  to  the 
purchaser. 
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A  demnrrer  was  filed,  and  an  exception  was  taken  to  the 
action  of  the  court  in  overruling  it.  Upon  the  failure  of 
Walliek  to  pay  the  |150,  the  appellant  made  another  sale  of 
the  shop,  and  delivered  possession  of  the  same.  This 
action  on  his  part  amounted  to  a  rescission  of  the  contract, 
and  was  so  treated  by  the  appellee,  who  thereupon 
demanded  the  return  of  the  purchase  money  already  paid, 
and,  upon  the  refusal  by  appellant  to  pay  the  same,  brou^t 
this  action.  A  party  can  not,  in  a  case  like  this,  rescind 
the  contract,  and  yet  retain  any  benefit  from  the  same. 
By  the  sale  and  transfer  of  the  shop,  the  appollunt  placed 
it  out  of  his  power  to  comply  with  his  agreement,  and 
authorized  the  appellee  to  treat  the  contract  as  i*escinded, 
and  rendered  himself  liable  for  the  repayment  of  the  ?100. 
The  demurrer  was  correctly  overruled. 

The  appellant  answered,  denying  that  he  had  rescinded 
the  contract,  but  averring  that,  at  the  date  fixed  by  the 
contract,  and  for  a  long  time  afterward,  and  until  the  15th 
day  of  November^  he  was  ready  and  willing  to  deliver 
possession  of  said  shop,  but  was  unable  to  find  the  appellee; 
and  by  reason  of  the  default  of  said  WaUickj  he  sold  the  said 
shop  for  the  sum  of  $75,  but  denies  that  the  same  was  in 
disi^rmance  of  the  agreement.  To  this  answer  a  demurrer 
was  sustained.  The  action  upon  this  demurrer  was  right. 
The  attempt  by  the  appellant,  to  treat  the  property  as  a 
pledge  in  his  hands  to  secure  the  performance  of  the  con* 
tract  by  the  appellee,  cannot  be  sustained.  If  it  were 
possible  to  regard  the  contract  as  of  that  nature,  still  a 
pledge  cannot  be  sold,  except  after  a  personal  demand  upon 
the  party  liable  for  the  performance  of  the  contract,  and 
after  public  notice,  for  a  reasonable  time,  of  the  date  and 
place  of  sale,  unless  authorized  by  judicial  ptoceeding.  Indi- 
ana  ^  Illinois  Central  BaUway  Co.  v.  McKeman^  caUe^  p.  62.  If 
the  appellant  suffered  any  damage  by  reason  of  the^liilure  of 
the  appellee  to  comply  with  the  contract,  and  pay  the 
remainder  of  the  purchase  money  when  due,  he  might  ^avo 
set  up  such  damages  by  answer,  as  a  counter-claim  to  the 
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action  to  recover  the  money  paid ;  or  he  might  have  brought 
his  suit  to  enforce  the  contract,  at  any  time  before  he  placed 
it  out  of  his  power  to  comply  with  its  terms.  But  after 
such  action  as  prevented  his  complying  with  his  contract, 
he  can  neither  sustain  an  action,  or  defense,  resting  upon  the 
affirmance  of  the  contract. 

In  McCord  v.  The  Ohio  ^  Mississippi  Railroad  Co.j  18  Ind. 
220,  in  an  action  by  the  company  to  enforce  a  sub- 
scription of  stock,  it  was  held  a  good  defense,  that  after 
default  in  the  payment  of  the  subscription,  the  company 
had  issued  stock  to  other  parties  to  the  fuU  amount 
authorized  by  her  charter,  and  thus  placed  it  out  of  her 
power  to  comply  with  her  contract  The  same  principle 
would  prevent  the  appellant  sustaining  any  defense  based 
upon  the  enforcement  of  the  contract 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

G.  A.  Johnson  and  L.  Devdiiij  fot  appellant 

W.  S*  JBalUnger^  for  appellee. 


Lash  v.  Pebby  and  Others. 

For  points  ruled  in  this  ctMO,  see  opinion. 

APPEAL  from  the  Morgan  Circuit  Court 
Elliott,  0.  J. — Lash,  the  appellee,  sued  Richard  Perry^ 
Oarland  Perry  and  Nathan  Perry j  to  recover  the  possession 
of  eighty  acres  of  land.  The  record  shows  a  default 
against  Garland  Perry.  The  other  defendants  answered  by 
the  general  ^soial.  A  jury  being  waived  by  the  agreement 
of  the  parties,  the  issue  was  submitted  to  the  court  The 
trial  resulted  in  a  finding  for  the  defendants.  The  plaintiff 
movdd  the  court  for  a  new  trial,  which  was  overruled,  and 
judgment  ^ven  for  the  defendants.    The  plaintiff  appeals. 


MAT  TEBM,  1865.  127 

Laek  V.  Perry  ftnd  Othen. 

The  evidence  is  made  part  of  the  record  by  a  bill  of 
exceptions;  and  it  is  insisted  that,  from  it,  the  finding 
should  have  been  for  the  plaintiff.  We  do  not  think  so. 
The  plaintiff  claims  title  under  a  sale  and  conveyance  to 
hun  by  the  sheriff,  on  an  execution  issued  by  the  clerk  of 
the  court  of  common  pleas,  on  a  transcript  of  a  judgment 
of  a  justice  of  the  peace,  certified  under  the  statute,  in  favor 
of  George  GiUaspjfy  against  Richard  Perry  and  Ghxrland 
Perry  J  two  of  the  defendants  in  this  suit.  But  the  evidence 
clearly  shows  that  neither  of  the  execution  defendants  had 
any  title  whatever  to  the  land,  or  any  interest  therein, 
subject  to  execution,  at  any  time  after  the  execution  of  the 
note  on  which  the  judgment  was  rendered.  lUchard  Perry y 
one  of  the  execution  defendants,  was  once  seized  in  fee  of 
the  land,  but  ho  conveyed  it  to  Nathan  Perry^  by  deed  in 
fee,  on  the  80th  of  December^  1850,  a  period  of  between 
eight  and  nine  years  prior  to  the  date  of  the  contract  on 
which  the  judgment  was  rendered,  under  which  the  plain- 
tifi'  claims  titie ;  and  there  is  no  evidence  in  the  record, 
even  tending  to  prove  that  the  conveyance  was  not  in  good 
faith.  We  think  the  finding  of  the  court  was  clearly 
right. 

Another  question  urged  is,  that  the  court  erred  in 
rendering  a  judgment  against  the  appellant,  in  favor  of  all 
the  defendants,  for  costs ;  for  the  reason  that,  as  Ghzrland 
Perry  sufiered  a  default,  the  cause  of  action  as  to  him  was 
taken  as  confessed,  and  that  the  plaintiff  was,  therefore, 
entitled  to  a  judgment  against  him,  though  he  failed  to 
recover  against  the  other  defendants.  The  position  assumed 
is  not  a  necessary  result  in  all  cases  of  a  default  agsunst  one 
of  several  defendants ;  and,  in  our  opinion,  is  not  correct  as 
applied  to  the  case  at  bar.  As  has  been  already  shown,  the 
title  to  the  premises  in  controversy  was  in  Nathan  Perry, 
and  not  in  either  of  the  defendants  in  the  execution,  at  any 
time  after  the  cause  of  action  arose  upon  which  the  judg- 
ment was  rendered.  But,  as  to.  GhHand  Perry j  the  evidence 
further  shows,  affirmatively,  that  he  never  had  any  title  or 


ItfiO 


128  SUPREME  COURT  OF  INDIANA. 

Amidon  sad  Others  «.  Q&ff  sad  Another. 

interest  in  the  land,  nor  waa  he,  at  any  time,  in  the  poeses- 
fiion  of  it.  It  may  be  presumed  that,  in  the  mind  of  the 
plaintiff,  some  reason  existed  for  making  Garland  Perry  a 
party  to  the  suit,  but  if  so,  it  is  certainly  not  disclosed  by 
the  evidence.  THe  plaintiff  had  no  cause  of  action  against 
him,  and  having  failed,  on  the  trial,  to  recover  against 
cither  of  the  other  defendants,  he  was  entitled  to  no  judg- 
ment against  Garland  Perry.  Eincaid  v.  Purcdly  1  Ind.  824, 
and  authorities  there  cited;  King  et  al.  v.  The  State  ex  rd. 
HiMU  ct  al.j  15  Ind.  64 ;  Pcrrin  et  al.  v.  Johnson  et  al.j  16 
Ind.  72. 

It  may  also  be  observed,  that  as  Garland  Perry  did  not 
appear,  and  consequently  made  no  costs,  the  judgment  in 
his  favor,  if,  indeed,  the  judgment  rendered  by  the  court  is 
to  be  so  considered,  amounts  to  nothing. 

The  trial  and  finding  of  the  court  had  relation  only  to  the 
defendants  who  appeared  and  answered,  and  the  judgment 
of  the  court  in  favor  of  the  "defendants,"  for  costs,  is, 
perhaps,  only  a  judgment  in  their  favor.  The  plaintiff  did 
not  ask  the  court  below  for  a  judgment  in  his  favor,  against 
Garland  Perry  alone,  and  if  he  desired  to  raise  any  question 
as  to  that  matter,  he  should  have  brought  it  to  the  attention 
of  the  circuit  court,  and  having  failed  to  do  so,  it  is  too 
late  to  urge  it  here. 

The  judgment  is  affirmed,  with  costs. 

Harrison  and  Nave,  for  appellant 

Ooerstreet  and  Hunter^  for  appellees. 


|M    Hi 
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\^^\  Amido|i  -and  Others  v.  Gaot  and  Another. 

Iigs  e^'     SraoiAi.  FxxDffiTQs— Gbvsral  Vxbdiqt.— The  speeiAl  i&ndinga  of  the  jitiy 
l^J*  ^        OTerride  the  general  yerdict  only  when  both  osnnot  stand ;  and  this  antag* 
onism  must  be  apparent  upon  the  face  of  the  record,  beyond  the  possibUity 
of  being  remoyed  by  any  eyidenee  legitimately  admissible  under  the  issne, 
t>efore  the  court  can  be  called  upon  to  giro  Judgment  agalnii  the  party 
.  who  has  the  general  yerdict  in  his  faTor. 
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APPEAL  from  the  Deariam  Common  Pleas. 

Frazeb,  J. — Suit  for  goods  sold  and  delivered.  Answer, 
1st  General  denial.  2d.  Payment.  Reply,  general  denial. 
The  issues  were  tried  by  a  jury,  who  found  generally  for  the 
defendants,  and  returned,  also,  findings  upon  special  ques- 
tions of  fact,  as  follows: 

^Do  you  believe,  from  the  evidence,  that  the  defendants 
received  the  goods  in  the  complaint  mentioned,  and  that  the 
goods  were  of  the  value  stat^?    Yes. 

**  Did  Mr.  Lemon  buy  the  goods  in  the  complaint  mentioned 
for  the  defendants?    Yes. 

*<  Were  thegoodsbUledand  shipped  to,  and  in  thename  of, 
the  defendants,  by  the  plaintifiEs,  at  the  time  of  the  sale  and 
delivery  thereof?    Yes. 

*^  Have  the  plaintiffii  received  pay  for  the  goods  ?    No. 

*^  Was  the  money  for  the  goods  in  the  hands  of  WUUam 
LemcTij  to  pay  for  the  goods,  at  the  time  of  the  purduiBe 
thereof?    No. 

^Do  you  believe  that  the  defenda]:itB,  by  their  authorized 
agent,  Mr.  Davis j  ordered  WUUam  Lemon  to  purchase  the 
goods  for  the  defendants  ?    Yes. 

<<Waa  Lemon  the  agent  of  the  defendants?    No." 

On  the  return  of  the  verdict,  the  plaintifis  moved  for 
judgment  in  their  favor  for  the  amount  of  the  bill  of  goods 
sued  for;  on  the  ground  that  the  special  findings  entitled 
them  to  such  judgment,  notwithstanding  the  general  verdict 
for  the  defendants.  This  motion  was  overruled,  and  final 
judgment  entered  for  the  defendants. 

The  only  question  presented  for  our  consideration  arises 
upon  the  action  of  the  court  below  upon  the  plaintifib'  motion 
for  judgment  The  evidence  is  not  in  the  re^rd,  nor  was 
there  any  motion  for  a  new  triaL 

If  the  special  findings  can,  upon  any  hypotheoS)  be^reeon- 
ciled  with  the  general  verdict,  then  the  action  of  the  court 
below  was  correct  Is  such  reconciliation  possible?  It  is 
especially  found  that  one  Lemon^  who  was  not  the  agent  of 
the  defendants,  but  who  acted  under  the  direction  of  Davis, 
VoL,XXIV.-9 


180  SUPREME  COUET  OF  INDIANA. 

Amidon  and  OUien  v.  Gftff  and  AnoUier. 

who  was  their  agent,  purchased  the  goods  for  the  defend- 
ants ;  that  the  defendants  received  them ;  that  the  plaintifSs, 
at  the  time  of  the  sale  and  deUveiy^  billed  and  shipped  them 
to,  and  in  the  name  of,  the  defendants;  that  the  plaintiffs 
have  not  been  paid  for  the  goods;  that  when  the  purchase 
was  made,  no  money  was  in  the  hands  of  Lemon  with  which 
to  pay  for  them ;  and  that  they  were  of  the  value  stated.  AH 
this  may  be  true,  and  yet  the  plaintifi  may  not  have  sold 
the  goods.  They  ^'biUed  and  shipped''  them,  but  this  they 
may  have  done  as  the  employees  of  others,  who  actually  sold 
them,  and  who  are  the  parties  to  whom  payment  must  be 
made.  It  is  true  that  other  presumptions  are  more  probable, 
but  an  appellate  court  must  not  indulge  them  for  the  purpose 
of  reversing  the  judgment  of  the  court  below.  The  special 
findings  override  the  general  verdict  only  when  both  cannot 
stand,  and  this  antagonism  must  be  apparent  upon  the  &ce 
of  the  record,  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  issues,  before 
the  court  can  be  successfully  called  upon  to  direct  judgment 
in  favor  of  the  party  against  whom  a  general  verdict  has 
been  rendered  by  a  jury  upon  their  oath. 

There  is  another  theory  which  reconciles  the  general  ver- 
dict with  the  special  findings.  If  Lemony  in  discharge  of 
an  agreement  of  his  own  with  the  app^ees,  purchased  the 
goods  on  his  own  credit,  and  had  them  billed  and  shipped  as 
found,  thereby  paying  a  debt  of  his  own  to  the  appellees, 
the  arrangement  being  known  to  the  appellants  at  the  time 
of  the  sale,  it  must  be  obvious  that  the  general  verdict  could 
only  be  as  the  jury  found,  and  yet  all  the  &ct8  specially 
found  would  be  also  true. 

The  judgfMnt  is  affirmed,  with  costs. 

J.  SckmrtZy  for  appellants. 

J^II:HaifneSy  tor  appellees. 
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Laueb  V.  Thb  Statb. 
FouB  Casks. 

Qujnx^ — ^Whether  a  ]Murenieaa  authorise  another  to  sell  liquor  to  his  minor 
eUU,  90  as  to  shield  the  person  selling  firem  the  pesaliy  of  the  law. 

On  the  trial  of  an  indietment  for  selling  liquor  to  a  minor,  the  e^idenctP 
showed  that  the  sales  were  made  by  &  bar^tender,  without  the  knowledge 
or  consent  of  the  defendant,  either  expressed  or  implied. 

EeU,  that  the  eridenoe  did  not  authorise  a  oonviction. 

APPEAL  from  the  Marion  Circuit  Court. 

Frazsb,  J. — Indictment  for  selling  liquor  to  a  person  mider 
twenty-one  years  of  age.  Plea,  not  guilty;  verdict  and 
judgment  for  the  state. 

Constitutional  questions  like  those  in  Hingle  v.  The  SUdt, 
(ante  p.  85,)  decided  at  this  term,  are  settied  by  that  case. 

The  evidence  clearly  proved  the  sales  charged  in  the  sev* 
end  indictments,  but  that  on  one  occasion,  being  the  first 
time  that  the  boy  was  furnished  liquor  at  the  defendants 
saloon,  and  the  only  time  that  it  was  shown  the  defendant 
had  any  knowledge  of  it,  the  liquor  was  furnished  at  Ihe 
request  of  the  boy's  father,  who  was  present.  The  boy  was 
ack  at  the  time,  and  the  &ther  made  the  purchase  of  whisky, 
with  pepper  in  it,  for  the  boy.  To  this  both  the  boy  and  the 
bar-keeper  of  the  defendant  testified.  The  latter  testified, 
also,  that  the  fiither  told  him  to  let  the  boy  have  what  he 
wanted ;  but  whether  this  was  a  general  permission,  or  only 
related  to  that  one  occasion,  is  not  clear.  Subsequently 
the  bar-keeper  sold  ale  to  the  boy  on  as  many  occasions  as 
there  are  indictments,  and  continued  to  do  so  until  the  father 
expressly  forbade  it.  There  was  no  proof  ih$it  the  defend- 
ant had  any  knowledge  of  these  sales,  or  that  he  authorized 
them;  but,ontiie  contrary,  it  appeared  that  he  had  expressly 
instructed  the  bar-keeper  not  to  sell  to  persons  under  age, 
and  not  to  sell  in  violation  of  the  law.  It  is  contended  that 
the  evidence  did  not  support  the  verdict 
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The  caae  in  hand  furnishes  us  no  occasion  to  decide  upon 
the  soundness  of  the  broad  proposition  argued,  that  a  parent 
may  give  his  infant  son  liquor  to  drink  without  criminal 
liability.  Whether  he  can  authorize  another  to  do  it,  and 
thus  shield  that  other  from  liability,  when  the  law  in  gen- 
eral terms,  forbids  it  under  penalty,  is  a  difierent  question; 
but  even  that  is  not  in  the  present  case. 

But  the  cases  must  be  reversed,  because  there  was  nothing 
in  the  evidence  from  which  the  inference  could  be  drawn 
that  the  defendant  either  did  the  acts  charged  in  the  indict- 
ment, or  that  they  were  done  by  his  authority  or  consent, 
express  or  implied,  or  even  with  his  knowledge.  We  must 
not  hold  men  responsible  for  crimes  committed  by  others, 
without  some  proof  that  they  either  procured,  counseled  or 
advised  their  perpetration.  We  know  full  well,  that  in  this 
class  of  cases  the  guilty  may  sometimes  escape  for  a  failure 
of  this  proof,  and  that  it  may  sometimes  be  impossible  to 
produce  it  in  cases  where  it  exists.  But  these  considerations 
ai«  «1bo  applicable  to  every  other  class  of  crimes.  The 
guilty  frequently  go  unpunished  for  lack  of  proof,  but  this 
is  better  than  that  the  innocent  shall  be  punished  as  well  as 
the  guilty.  The  law  upon  this  subject  is  well  settled.  It 
was  ruled  in  this  state  as  early  as  1831,  in  Pennybaker  v. 
Hie  £!eato,2Blackf.484,andthiswasconfirmedini%>v.  Hie 
Sbife,6Blackf.l49.  If  therehad  been  evidence  that  on  other 
occasions  the  bar-keeper  had  sold  to  infsuits,  with  the  de- 
fendant's knowledge,  and  that  the  latter  made  no  objection, 
or  still  continued  him  in  his  employ,  and  the  jury  had 
inferred  therefrom  that  he  did  so  by  the  defendant's  author- 
ity, we  would  not  b$  authorized  to  interfere.  But  there  was 
no  such  evidence  in  these  cases. 

The  bar-keeper  was  asked,  on  cross  examination,  if  he  did 
not  fr^uently  go  into  the  saloon  on  Sunday,  and  sell  liquor 
tbaDB.  The  defendant's  objection  to  this  question  was  over- 
rdedy  imd  he  excepted.  The  answer  was  that  for  the  pur- 
pose of  reaching  anotiber  room,  to  which  access  could  be  had 
only  through  the  saloon,  he  did  frequently  go  into  the  saloon 
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on  the  sabbathy  but  did  not  freqaently  sell  liquor  on  that 
day.  The  defendant  urges  that  the  evidenee  was  irrelevant^ 
and  tended  to  create  prejudice  against  him.  The  answer  tp 
the  question  could  not,  we  think,  have  that  effect,  as  it  was 
in  the  negative.  Had  it  been  in  the  affirmative,  and  followed 
by  evidence  that  the  defendant  knew  that  such  was  his  bar- 
keeper's frequent  practice,  and  permitted  it,  we  think  it 
would  have  tended  to  show  that  the  instructions  given  him, 
not  to  sell  liquor  in  violation  of  law,  were  not  given  to  be 
obeyed,  and  were  intended  merely  for  use  in  evidence  to 
avoid  just  liability.  The  nature  of  the  answer  given  to  the 
question  put,  probably  fhmished  the  reason  which  induced 
the  prosecuting  attorney  to  desist  from  further  seanch  in  that 
direction. 

The  judgments  are  reversed,  and  the  causes  remanded  for 
new  trials. 

Jl  W»  Qprdon^  for  appellant. 


8A2n>EB8  t;.  Sandbbs  and  Others. 

VxBDic*. — The  Terdioi  of  a  Jury,  when  reiomed  into  court,  and  filed  bj 

the  clerk,  becomes  a  paper  pertaining  to  the  cause,  and  a  part  of  the 

record,  without  being  copied  into  the  order  book. 
liOCT  Vkbbict. — A  lost  verdict,  like  any  other  paper  forming  a  part  of  the 

record,  may  be  supplied  by  a  proTcd  copy. 
DiBKissAX*  xrm  Ebtixbmsht  or  Junr. — The  plaintiif  has  no  right  to 

4yfTni»«  his  case,  to  the  prejudice  of  the  defendant^  at  any  time  after  the 

jury  reUres  to  oonsider  of  their  Terdict 

APPEAL  from  the  Monroe  Circuit  Court 

Gbsoobt,  J. — Leroy  M.  Sanders  and  Frances  A.y  his  wife, 
commenced  this  action  in  the  court  below  in  AprUy  1861. 
They  allege  in  their  complaint,  that  Wright  Sanders  died 
seized  of  a  fSurm  in  Monroe  county,  and  a  tract  of  land  in 
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Ohoen  eoonly,  describing  them;  that  previous  to  his  death 
he  made  his  will,  whereby  he  bequeathed  to  his  wife,  Polly 
Sanders^  during  her  natural  lifetime,  the  farm  in  Mimrot 
county,  and  that  upon  her  death,  the  same  should  belong 
to  one  or  the  other  of  his  sons,  Damd  or  NaJlhan^  the 
ownership  to  depend  upon  the  condition,  that  whichever 
married  first,  or  should  undertake  to  fimn  for  himself,  was 
to  have  the  land  in  Owen  county,  and  the  other  was  to 
reside  upon  the  farm  in  Monroe  county,  and  cultivate  the 
same,  and  provide  the  said  PoUy  with  a  comfortable  support 
during  her  lifetime,  and  that  upon  her  death  he  was  to  be 
the  absolute  owner  thereof  in  fee ;  that  David  married  first, 
thereby  entitling  himself  to  the  land  in  Owen  counly,  but 
that  David  and  Naihanj  subsequently  to  the  death  of  the 
testator  and  the  marriage  of  David,  made  an  agreement 
whereby  David  agreed  to  pay  Nathan  |500,  upon  the 
condition  that  Nathan  would  relinquish  his  right  to  the 
farm  in  Monroe  county  to  David,  and  would  take  the  land 
in  Owen  county;  that,  in  pursuance  of  the  agreement, 
Nathan  took  possession  of  the  land  in  Owen  county,  and 
continued  in  possession  thereof  until  his  death,  and  that 
David  had  resided  with  his  mother  upon  the  home  farm 
until  his  death ;  that  Nathan  died  unmarried  and  childless, 
and  left  his  mother  and  brothers  and  sisters  as  his  heirs ; 
that  David  intermarried  with  Frances  A.,  one  of  the 
plaintiffs,  and  that  the  fruit  of  the  marriage  was  a  son, 
Lorenzo  A. ;  that  David  had  departed  this  life,  leaving  as  his 
heir,  Lorenzo  A.,  who  had,  subsequent  to  the  death  of  his 
father,  and  while  he  was  an  infant,  departed  this  life, 
leaving  as  his  only  heir  his  mother,  Frances  A.,  who  had 
intermarried  with  her  co-plaintiff,  Leroy  M.  Sanders;  that 
the  moth^,  brothers  and  sisters  of  David  and  Nathan, 
claimed  that  the  farm  in  Monroe  county  belonged  to  Nathan, 
aod'  bad  upon  his  death  descended  to  them ;  and  prayed 
that  the  plaintiffs  should  be  decreed  the  owners  thereof, 
that  their  titie  should  be  quieted  thereto,  and  that  any  doud 
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that  had  been  cast  npon  their  title  should  be  removed. 
lasaeB  were  formed  upon  this  complaint. 

PbBy  SanderSf  the  appellant,  filed  a  croBS-oomplunt 
against  the  plaintiff  and  her  co-defendants,  in  which  she 
alleged,  in  sabstance,  that  under  and  by  virtue  of  the  will 
of  Wright  SanderSy  she  had  a  life  estate  in  the  farm,  and 
that  a  comfortable  support  was  to  be  furnished  her  by 
whichever  of  the  sons  resided  with  her,  and  that  upon  her 
deadi  the  same  should  descend  to  the  one  that  remained 
with  her,  upon  the  express  condition  that  he  should  reside 
upon  the  farm,  cultivate  it,  and  provide  her  with  a 
comfortable  support  during  her  lifetime ;  that  David  married 
first;  that  subsequently  to  the  death  of  Wright^  and  the 
marriage  of  Davidy  the  latter  and  Nathan  made  an  agree- 
ment, whereby  David  agreed  to  pay  Nathan  |500,  upon  the 
condition  that  the  latter  would  relinquish  his  right  under 
the  will  to  the  farm  in  Monroe  county  to  the  former,  and 
would  take  the  land  in  Oiven  county;  that  David  quit- 
claimed to  Nathan  his  interest  in  the  land  in  Owen  county, 
and  the  latter  quit-claimed  to  the  former  his  interest  in  the 
fiBum  in  Monroe  county;  that  Nathan  entered  into  and 
retained  the  possession  of  the  land  in  Owen  county  until 
his  death ;  that  he  died  unmarried  and  childless,  and  that 
the  appellant  inherited  one-half  of  his  estate,  and  his 
brothers  and  sisters  the  other  moiety;  that  David  did  not 
pay  Nathan  the  $500,  or  any  part  thereof;  that  subsequently 
to  the  death  of  the  latter,  she,  the  said  Po£y,  Davidj  and 
ilie  administrator  of  NatharCs  estate,  met  together,  and 
entered  into  an  arrangement,  whereby  the  administrator 
feleased  David  from  the  payment  of  the  said  sum  of  money 
to  him ;  that  PclUy  gave  the  admkustrator  a  receipt  for 
$600,  as  the  payment  to  that  amount  of  the  sum  that  was 
due  her  as  the  heir  of  Nathan;  that  David  agreed  and 
promised  to  pay  her,  the  said  FoUyj  the  $500  so  due  from 
him  to  the  estate  of  Natharij  which  she  had  so  paid  for 
him;  that  neither  Davidy  previous  to  his  death,  nor  his 
administrator  smce  his  death,  had  paid  said  sum,  or  any 
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part  thereof  to  her.  That  David  and  his  wife  had  resided 
with  her  upon  the  hna  until  his  death,  but  that  he  had 
fiuled  and  neglected  to  properly  cultivate  the  £ann,  and  to 
provide  her  with  the  kind  of  support  that  was  required  by 
the  will;  that  after  the  death  of  Daddy  Frances  A.  had 
wholly  and  absolutely  failed  and  refused  to  reside  with  her 
upon  the  farm,  and  aid  in  the  management  and  cultivation 
thereof,  but  had  abandoned  her  in  her  old  age  to  live  alone, 
or  to  depend  upon  the  care  and  attention  of  strangeiSy 
whom  she  was  forced  to  employ ;  that,  in  consequence  of 
such  failure,  she  had  been  subjected  to  great  expense  and 
inconvenience.  She  demanded  a  judgment  against  whoever 
was  the  owuer  of  the  farm  for  (SOO,  the  payment  of  which 
had  been  so  promised  by  David  as  aforesaid,  and  for  sudi 
further  sum  as  would  compensate  her  for  the  damage  she 
had  sustained,  and  would  continue  to  sustain,  by  reason  of 
the  refusal  of  Frances  A.  to  comply  with  the  conditions  of 
the  will,  and  that  whatever  judgment  she  might  recover 
should  be  a  lien  and  charge  upon  the  farm. 

To  this  cross-complaint  the  plaintiffs  answered  in  seven 
paragraphs^  die  first  of  which  was  the  general  denial ;  the 
second,  third,  fourth  and  fifth  were  stricken  out  on  motion, 
and  a  demurrer  was  sustained  to  the  sixth.  To  the  seventh 
paragraph  there  was  a  reply,  which  is  not,  however,  set  out 
in  the  transcript. 

The  issues  were,  at  the  April  t^m,  1862,  submitted  to  a 
jury.  The  court,  at  the  request  of  the  parties,  directed  the 
jury  to  find  specially  on  the  issues,  and,  at  the  like  request, 
the  court  submitted  to  the  jury  interrogatories  coveting 
the  questions  of  fact  embraced  in  the  issues.  The  jury 
returned  into  conrt  their  finding,  which  the  court  directed 
to  be  recorded,  but  before  the  record  was  made  the  paper 
on  which  the  verdict  was  written  was  lost. 

Tfte  cause  was  continued  from  term  to  term,  until  the 
Nivember  term,  1863,  when  the  appellant  submitted  a 
written  motion,  averring  tlie  loss  of  the  verdict  and  diligent 
search  tberrfor,  settingf  forth  a  copy  of  the  lost  paper,  and 
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making  to  be  allowed  to  prove  the  loss  and  contents  thereof, 
and  that  the  copy,  if  foond  true,  should  be  recorded  in 
place  of  the  original,  and  judgment  rendered  thereon 
according  to  the  respective  rights  of  the  parties.  This 
motion  was  dismissed  by  the  court,  over  the  objection  of 
the  appellant.  Thereupon  the  appellant  moved  the  court 
for  leave,  and  offered  to  prove  by  competent  witnesses  the 
existence,  loss,  and  contents  of  the  special  finding.  The 
court  refused  to  entertain  the  motion. 

The  appellees  then  moved  the  court  to  set  aside  the 
submisaon  which  was  made  at  the  April  term,  1862; 
which  motion  was  sustained,  and  the  submission  set  aside, 
over  the  objection  of  the  appellant 

The  ai^Uees  then  dismissed  their  complaint. . 

The  i^pellant  then  moved  the  court  for  a  trial  of  the 
issues  formed  upon  her  cross-complaint;  which  motion  the 
court  overruled,  and,  over  the  objection  of  the  appellant, 
dismissed  the  cross-complaint.  Exceptions  were  taken  to 
an  of  these  rulings. 

The  appellant  was  a  material  party,  and  had  an  interest 
in  the  verdict,  whether  her  cross^somplaint  is  viewed  aa  a 
cross-bill  in  chancery,  or  a  counter-claim  under  the  statute. 

The  verdict,  when  returned  into  court  and  filed  by  the 
clerk,  became  a  ^  paper  pertaining  to  the  cause,'^  and  a  part 
of  the  record,  without  being  copied  into  the  order  book. 
2  G.  &  n.  §  559,  p.  273. 

A  lost  verdict,  like  any  other  paper  forming  a  part  of 
the  record,  may  be  supplied  by  a  proved  copy.  See  2  G.  & 
H.,  §  93,  p.  118 ;  Lippeneott  v.  WygmU,  2  Ind.  661. 

Judge  Hitchcock,  in  delivering  the  opinion  of  the  court, 
in  the  case  of  LuiUovfs  Heirs  v.  Johnson  (8  Ohio  Rep.  658,) 
correctly  says,  in  speaking  of  courts  of  record,  that,  "The 
proceedings,  orders,  judgments,  decrees  of  such  courts  do 
not  rest  in  i>arol.  It  is  by  their  records  they  speak,  and 
there  is  but  one  mode,  as  a  general  rule,  known  to  the  law, 
by  which  their  acts  can  be  proven,  and  this  is  by  the  record 
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itself.  Trae,  there  are  CMee  wh^e,  after  the  1o8b  cft 
destniction  of  a  record,  you  may  proTe  its  contents.  In 
such  case  all  has  been  done  by  the  conrt  which  could  be 
done — a  record,  which  is  the  legal  evidence  to  prove  its 
acts,  has  been  made.  The  rights  of  all  parties  concerned 
are  fixed,  and  those  rights  ought  not  to  be  affected  by  time 
or  accident  Bat  before  the  contents  of  a  record  can  be 
proved,  it  mnst  be  shown  that  it  once  existed,  and  had  been 
lost  by  time  or  accident." 

In  the  case  in  judgment,  the  entiy  on  the  order  book 
showed  that  the  verdict  had  been  retomed  into  conrt;  it 
was  a  paper  under  the  control  of  4lLe  court,  and  the  mode 
proposed  to  prove  its  loss  and  contents  is  unobjectionable. 

l^e  pontiffs  had  no  right  to  dismiss  their  case,  to  the 
prejudice  of  the  appellant,  at  any  time  after  the  jury 
retired  to  consider  of  their  verdict    2  G.  &  H.,  §  868,  p.  216. 

We  decido  nothing  further  than  that  the  finding  of  the 
jury,  BS  offered  to  be  proved,  was  material  to  the  interests 
of  the  appellant.  The  question  as  to  what  relief  she  is 
entitied  to  under  it,  is  not  now  before  us,  nor  is  it 
important  to  inquire  whether  her  cross-complaint  is  a 
counter-claim,  within  the  meaning  of  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  siud  court,  with  direction  to  set  aside  the 
proceedings  subsequent  to  the  motion  to  prove  the  loss  and 
contents  of  the  finding  of  the  juiy. 

P.  S.  Dunning  J  Buskirk  ^  BroadweU^  and  McDonald  ^ 
Boachcy  for  appellant. 

A.  G.  Porto*  and  W.  P.  Fishbaek^  for  appellees. 
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Thb  Indiakapolib   &   CiNCiin^ATi    Bailroad  Company   v. 
Eebchbval. 

lUiutOADS — ^Ix JVBT  TO  STOCK. — ^Uiider  the  law  of  1868,  "  to  proyide  eompen- 
lation  to  the  owners  of  animals  killed,"  &0.,  (Acto  1868,  p.  25,}  all  animals 
killed  at  any  one  time  constitute  a  separate  and  indiyisible  cause  of  action, 
and  two  of  these  causes  cannot  be  united  to  gire  Jurisdiction  to  the  circuit 
court. 

Sams. — Complaint  in  the  circuit  court,  in  two  paragraphs,  for  stock  killed 
at  different  times.  The  first  paragraph  was  for  a  horse  worth  $200,  and 
the  second  for  a  cow  worth  $50. 

BeUf  that  as  to  the  second  paragraph  of  the  complaint  the  circuit  court  had 
no  jurisdiction,  as  the  yalue  of  the  cow  did  not  exceed  $60. 

APPEAL  firom  the  Decatur  Common  Pleas. 

Rat,  J.— a  complaint  in  two  paragraphs  was  filed  against 
the  appellant.  The  cause  of  action  stated  in  the  first  para- 
graph, was  the  killing,  on  the  24th  day  of  Jfay,  1864,  by 
appellants'  cars,  of  a  mare,  and  the  injuring  of  a  colt.  It 
was  averred  that  the  raiboad  was  not  securely  fenced.  The 
damages  claimed  were  (200. 

The  second  paragraph  alleges  the  killing,  in  JieZy,  1868, 
of  a  cow  belonging  to  appellee,  of  the  value  of  (50. 

A  demurrer,  for  want  of  jurisdiction  of  the  cause  of  action, 
wasfiled  to  the  second  paragraph.  The  demurrer  was  over- 
ruled. Upon  the  trial,  the  witnesses  fixed  the  value  of  the 
mare  at  (125,  and  no  iigury  was  shown  to  have  resulted  to 
the  colt,  and  the  appellee  waived  aU  claim  for  damages  for 
any  such  injury.  The  value  of  the  cow  was  fixed  at  from 
(12  to  |15.  The  appellant  objected  to  the  evidence  offered 
to  support  the  second  paragraph  of  the  complaint.  The 
objection  was  overruled,  and  exception  taken.  A  motion 
for  a  new  trial  was  also  overruled,  and  a  judgm)eq.t  was  ren- 
dered for  $1S7.  The  law  of  1868,  "  to  provide  compensation 
to  the  owners  of  animals  killed,"  Ac.,  contains  the  same 
proviMons,  in  regard  to  the  jurisdiction  of  the  circuit  and 
common  pleas  courts,  that  were  to  be  found  in  the  act  of 
1859,  and  under  the  latter  act  it  was  held,  in  the  case  of  The 
Indianapolis^  andnnatiBaOroad  Company  v.  HUM,  20  Ind. 
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480,  that  the  animals  killed  at  any  one  time  constituted  a 
separate  and  indivisible  cause  of  action,  and  these  causes 
could  not  be  united  to  give  jurisdiction  to  the  Circuit  Court. 

Under  this  decision,  each  case  must  be  tried  by  the  court 
having  jurisdiction  of  that  particular  cause  of  action,  and 
as  the  value  of  the  cow  did  not  exceed  t^O,  the  jurisdiction 
was  limited  under  the  statute  to  a  justice  of  the  peace.  The 
demurrer  should  have  been  sustained  to  the  second  para- 
graph of  the  complaint,  and  the  evidence  in  support  of  its 
averments  excluded. 

The  cause  is  reversed,  with  costs,  and  remanded  for  far- 
ther proceedings. 

T.  A.  Hendricks  and  0.  J?.  Hardy  for  appellant. 

S.  Bryony  for  appellee. 


Hebbs  and  Others  v.  Ths  Stats. 

Sbpakjlis  Tklax.— In  trials  for  miedemeanoTB  upon  Informatioii,  an  appli- 
cation tat  a  separate  trial  is  addressed  ie  tlM  disoretion  of  the  judge  liefore 
wlioni  the  oanse  is  heard. 

APPEAL  from  the  FaydU  Common  Pleas. 

Ray,  J.— Ajjpellants  were  charged,  upon  an  information, 
with  riot  The  first  error  assigned  is,  that  the  court  lefiised 
to  grant  tho  motion  for  a  separate  trial. 

There  was  no  error  in  this.  In  trials  for  misdemeanors 
upon  information,  the  application  for  a  separate  trial  is 
addressed  to  the  discretion  of  tho  judge  before  whom  the 
cause  is  heard.  There  is  no  law  requiring  that  the  appli- 
cation  6h<ndd  be  granted,  and  we  decline  to  consider  argu- 
ments based  upon  the  ideas  of  counsel  as  to  what  tho  law 

shoiddbe.   Such  arguments  may  be  pertinent  when  addressed 
tathe  law  making  power. 

What  the  law  is,  was  decided  in  the  case  of  Lawrence  v. 
The  StaJtCy  10  Ind.  453,  and  we  are  unable  to  discover  upon 
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what  ground  it  can  be  insisted  that  there  is  an  admission  in 
the  earlier  case  in  the  same  volume^  of  McJunkins  v.  The 
StatCj  that  the  right  to  such  separate  trial  exists.  Indeed,  the 
opinion  implies  a  denial  of  the  right,  holding  that  the  appli- 
cation came  too  late,  ^'even  if  the  statute  gives  the  right 
when  properly  claimed,  to  persons  prosecuted  by  infortna- 
tion.''  The  argument  that  we  are  to  reconsider  these 
decisions,  because  the  legislature  has,  since  they  were  ren- 
dered, conferred  jurisdiction  upon  the  common  pleas  court 
in  certain  contingencies  to  try  felonies,  is  addressed  to  a  court 
unable  to  appreciate  its  force,  if  force  there  be  in  it,  and  we, 
therefore,  adhere  to  the  former  rulings. 

The  appellants  also  excepted  to  the  refusal  of  the  follow- 
ing instructions  asked  by  them: 

^' There  must  be  three  or  more  persons  engaged  assisting 
one  anolher,  and  if  a  person  at  some  distance  when  the  riot 
13  done,  comes  up  immediately  afterward,  and  does  violence 
on  the  same  object,  he  is  not  guilty  of  a  riot. 

"K  the  jury  are  satisfied  fipomtiie  evidence,  that  Thomas 
Hibbs  J  one  of  the  defendants  named  in  the  information,  was 
not  present  during  the  time  of  the  commission  of  the  fight 
between  Caldwell  HMswudBichard  Wt^iam^,  the  prosecuting 
witness,  and  until  they  were  separated,  he  would  not  be  liable 
under  the  information  for  a  riot,  even  although  he  may 
have  inade  a  great  noise  in  swearing,  0£  otherwise,  and  offered 
to  fight  WilUam  LucaSj  another  person  in  the  same  crowd.'' 

A  person  at  <^some  distance"  may  have  been  engaged  in 
asfflsting  and  encoura^ng  those  actively  engaged  in  the  riot, 
and  if  it  is  intended  to  hold  him  discharged  because  he 
'^inunediately''  came  i^  and  committed  the  same  acts  of 
violence,  we  cannot  regard  the  kuifaraetioa  as  improperly 
refused*  Nor  is  the  meaning  of  the  word  "present  very 
clearly  conveyed  to  the  jufy,whenth<QFnetoldthatapeBBon 
may  not  be  present,  and  yet  ^^ha^e  made  a  great  noise  by 
swearing,  and  offering  tofight  WWiam  l4teas,^another  person 
in  the  same  erowd.*' 
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The  law,  as  doubtless  intended  to  be  expressed  in  the 
instructions  asked  by  appellants,  was  very  clearly,  andat  con- 
siderable length,  given  to  the  juiy  in  the  instructions  of  the 
court,  and  we  do  notfeel  it  tobe  proper  toextendthisopinion, 
or  to  burden  the  reports,  by  their  quotation. 

The  judgment  is  affirmed* 

J.  S.  JRddy  for  appellants. 

N.  Tnisler.B.  F.  ClaypoolsxiiD.  JE.  WXaiaiiwcm,  Attorney 
Gteneral,  for  the  State. 


Stkwabt  v.  Ths  Statb. 


AnoKHBT  QiimuL. — ^The  AUomej  Oenenl,  alone,  is  authorised  by  law  to 
proseottte  and  defend  criminal  or  state  prosecntiona  in  the  Sapreme  Court. 
Page  144. 

Bill  or  Ezcxpnoifa  n  Cbimiital  Cases. — ^In  criminal  prosecations,  the 
biU  of  exceptions  mast  be  made  out  and  presented  to  the  judge  at  the  time 
of  the  trial,  or  within  such  time  as  the  court  may  allow,  during  the  term. 
Page  144. 

Sams. — ^The  legal  presumption  is  that  the  judge  signed  the  bill  of  exoeptiona 
when  presented,  and  that  it  was  filed  by  the  clerk  when  signed. 

IvDicrmsNT. — ^An  indictment  becomes  a  part  of  the  record  when  filed,  with- 
out any  farther  action  of  the  court 

Geahd  Jury.— The  consultations  of  the  grand  jury  are^  by  law,  secret,  and 
it  is  not  competent  to  inquire  into  the  ameont  of  OTidence  on  which  they 
acted. 

Sawe — ^iNSTKUcnovs  To. — ^Itis  the  duty  of  the  court  to  instruct  the  grand  jury, 
but  a  failure  to  do  so  does  not  affect  the  Talidity  of  their  presentments. 

APPEAL  from  the  Casa  Circnit  Oonrt 

Gbboobt,  J. — Stewart  was  indicted  at  the  October  term, 
1868,  of  the  Cass  Circoit  Conrt  The  indictment  contained 
twa  counts,  the  first  of  which  was,  on  motion  of  defendant, 
quashed.  The  second  connt  charges  that  James  F.  Stemariy 
Cfn,  Ac.,  at,  Ac.,  did  then  and  there  unlawfully,  falsely  and 
feloniously  utter  and  puhlish,  as  true  and  genuine,  four  fidse, 
foiged  and  counterfeit  promissoiy  notes,  for  the  payment  of 
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money,  ♦  ♦  ♦  ♦  ^^^  notes  are  set  out). 
*****  And  that  the  said  James 
J^.  Stewart  did,  then  and  there,  unlawftdly,  falsely  and 
feloniously  utter  and  publish,  as  true  and  genuine,  said  four 
fBke,  forged  and  counterfeit  promissory  notes  to  one  WtUiam 
Kafferh/j  then  and  there  knowing  the  same  to  be  false, 
forged  and  counterfeit,  with  the  felonious  intent,  then  and 
there,  to  defraud  him,  tibe  said  WUUam  Kafferty.  A  motion 
to  quash  was  overruled,  and  defendant  excepted.  He  then 
pleaded  in  abatement,  that  on,  &c.,  being  the  first  judicial  day 
of  the  October  term,  1868,  of  the  Cass  Circuit  Court  of  the 
State  of  Indianaj  only  twelve  men  were  on  that  day  empan* 
neled,  charged  and  sworn  as  grand  jurors  in  and  for  said 
court,  at  its  said  October  term;  that  afterward,  at  said  term, 
on,  Ac,  the  court  discharged  one  of  said  grand  jurors ;  that 
afterward,  on,  &c.,  the  remainingeleven  came  into  open  court, 
brin^g  with  them  the  indictment  in  this  case,  when  the 
court  directed  another  man  to  be  placed  on  said  grand  jury; 
whereupon  one  Javrves  Homey j  a  bystander,  was  placed  on 
sa]dgrandjury,after  having  the  oath  prescribed  by  tiiestatute 
administered  to  him  by  the  clerk,  and  was  not  charged  by 
the  court  as  to  his  duly  as  a  grand  juror.  The  grand  jury 
never,  after  said  Homey  was  thus  placed  on  said  jury,  were 
charged  by  the  court,  to  discharge  their  duties;  that  but  one 
charge  was  ever  administered  to  them  as  a  body  composed 
of  twelve  men.  He  further  says  that  after  said  Homey  was 
thus  added  to  the  eleven  remaining  grand  jurors,  they,  with 
him,  retired  to  their  room,  and  immediately  returned  the 
indictment  in  this  case  in  open  court,  without  any  testimony 
whatever  being  heard  by  tiiem  after  sidd  Homey  was  thus 
attempted  to  be  placed  on  said  jury. 

A  demurrer  was  sustained  to  this  plea  in  abatement;  and 
the  defendant  excepted. 

Plea,  not  guilty;  trial  by  a  jury;  verdict,  guilty.  Motions 
for  a  new  trial,  and  in  arrest,  were  overruled,  and  judgment 

On  overruling  the  motion  for  a  new  trial,  on  the  sixteenth 
judicial  day  of  the  term,  (the  term  being  three  weeks,)  the 
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court  gave  fhe  defiendant  nzty  days  in  which  to  file  a  bill 
of  exceptions.  Within  that  time,  but  after  the  expiration  of 
thetenn,  it  wasfQedy  presentingthe  qnestioDa  arising  on  the 
motion  for  a  new  trial.  And  we  are  aaked  by  the  Aitomey 
General  to  disr^ard  the  qnestions  thus  presented,  as  not 
forming  any  part  of  the  record.  D.H.  Chastj  Esq.,  the  pros- 
ecuting attorney  for  the  11th  circuit^in  which  is  the  county 
of  Cassy  on  the  23d  of  May^  1865,  signed  an  agreement 
waiving  all  objection  to  the  time  of  its  filing. 

The  Attorney  General  is,  alone,  aathorised  by  law  to  prose- 
cute and  defend  criminal  or  state  prosecutions  in  this  court 
(Laws  passed  at  the  extra  session  of  1861,  §  1,  p.  14,  last 
clause.) 

The  code,  <<  concerning  the  civil  procedure  of  courts  and 
their  jurisdiction  in  civil  matters,"  provides  that  '^the  party 
objecting  to  the  decision  must  except  at  the  time  the  decision 
is  made;  but  time  may  be  given  to  reduce  the  exception  to 
writing,  but  not  beyond  the  term,  unless  byspedalleave  of  the 
(xmrtJ'    2G.&H.,§843,  p.209. 

The  code  ^  concerning  the  mode  of  proceeding  in  criminal 
cases,"  enactsthat  <^all  bills  of  exception  in  a  mminal  pros- 
ecution must  be  made  out  and  presented  to  the  judge  at  the 
time  of  the  trial,  or  within  such  time  thereafter,  during  the 
termj  as  the  court  may  allow,  signed  by  the  judge  and  filled 
by  the  clerk.  The  exertion  must  be  taken  at  the  time  of 
the  decision."    2  G.  &  H.,  §  120,  p.  420. 

This  language  is  plain,  and  admits  of  but  one  interpreta- 
tion. In  criminal  prosecutions,  the  bill  of  exertions  must 
be  made  out  and  presented  to  the  judge  at  the  time  of  the 
trial,  or  within  such  time  as  the  court  may  allow,  during  the 
term. 

The  legal  presumption  is  that  the  judge  f^^ned  the  bill  of 
exceptions  when  presented,  and  that  it  was  filed  by  the  derk 
when  signed. 

This,  of  course,  will  not  prevent  the  o(»npelling  a  judge 
to  sign  the  bill  of  excq^ttns,  after  the  teim^  when  it  has  been 
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properly  presented  to  him,  at  the  fime  of  the  trial,  or  within 
snch  time  during  the  term  as  he  may  have  fixed  by  order  of 
the  comt. 

It  follows,  that  the  bill  of  exception  in  the  case  at  bar, 
although  copied  into  the  transcript,  forms  no  part  of  the 
record,  and  cannot  be  considered  by  us. 

It  is  objected  to  the  indictment  that  it  is  not  made  a  part 
of  the  record  by  any  action  of  the  court  below. 

Th^  transcript  shows  that  the  indictment  was  retomed 
into  court  by  the  grand  jury.  An  indictment  becomes  a 
part  of  the  record  when  filed,  without  any  further  action 
of  the  court. 

It  is  urged  that  the  indictment  does  not  contain  ail  the 
requisites  required  at  the  common  law.  "No  partiQXkMr  Refect 
is  pointed  out  by  counsel.  The  indictment  isK'^ood  by  the 
statutory  rules  of  pleading  in  criminal  csaesS  ,  Bee  the  case 
of  Bectm  v.  The  StatCy  23  Ind.  111.  % '        , 

It  is  contended  that  the  court  below  erred  i^  fjustaining  ' 
the  demurrer  to  the  defendant's  plea  in  abateinent.  >  Two 
sections  of  our  statute  are  referred  to ;  which  are  teiollowst "" 

%  1.  "That  a  grand  jury  shall  consist  of  twelvomembers, 
all  of  whom  shall  bo  reputable  freeholders  or  householders 
of  the  proper  county,  and  taxable  therein.''  2  G.  &  H.,  pp. 
431,482. 

§  16.  *'  Each  juror  must  take  the  usual  oath.  The  court 
must  plainly  instruct  them  as  to  their  duty.  An  indictment 
may  be  found  by  any  nine.  It  must  be  indorsed  by  the 
foreman,  <  A  true  bUl. — A.  B.,  foreman,'  returned  into  court, 
and  filed  by  the  clerk."    2  G.  ft  H.,  p.  894. 

When  the  indictment  was  returned  into  court,  the  grand 
jury  conAsted  of  twelve  men.  By  law,  their  consultations 
are  secret;  and  itis  not  competent  to  inquire  into  the  amount 
of  evidence  on  which  they  acted.  It  was  the  duty  of  the 
court  below  to  instruct  them;  but  the  omission  to  do  so  does 
not  affect  the  vali£ty  of  their  presentments  or  indictments. 
The  court  comimtted  no  ^ror  insnstainiBg  the  demurrer^ 
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The  judgment  is  affirmed,  with  costs. 

L.  ChamberUuTij  for  appellaat. 

D.  E.  mOianison,  Attorney  General,  for  the  State. 


LuTLB  V.  TnoifPSON  and  Others. 

pKAoncB — Amcus  Cuujl — On  the  filing  of  the  report  of  ih^  Tiewers 
before  the  eommieeioners,  in  a  proeeedingfor  the  location  of  a  highway,  A 
appeared  as  a  fHend  of  the  court,  and  naked  to  file  the  dismisaal  of  one 
of  the  petitioners,  and  to  show  by  affidarit  that  another  of  the  petitioners 
was  not  a  resident  of  the  county. 

HMf  that  as  A  was  not  a  party  to  the  record  he  had  no  right  to  be  heard  in 
the  case  at  that  time.    Page  147. 

Roads — Pbtitiohs  vob. — Jubisdictxoh  of  BoAnn. — On  the  trial,  in  the 
circuit  court,  of  an  application  for  the  location  of  a  highway,  the  defen* 
dant  filed  the  affidavit  of  one  of  the  petitioners  that  he  was  not  a  resident 
of  the  county  at  the  time  of  signing,  ftc,  and  moved  the  court  to  dSamitpi 
the  cause,  on  the  ground  that  twelve  resident  freeholders  of  the  county 
had  not  signed  the  petition. 

HMf  that  as  the  olgeotion  did  not  appear  on  the  face  of  the  petition,  it  should 
have  been  presented  by  plea  in  abatement,  and  not  by  motion;  and  even 
if  raised  by  plea  it  would  have  been  too  late^  under  sec.  64,  2  Q. 
&H.81.    Page  148. 

Hdd^  also^  that  before  a  county  board  can  take  jurisdiction  of  an  application 
for  the  location  of  a  highway,  it  must  appear,  1st,  that  notice  of  the 
application  has  been  given;  2d,  thai  twelve  freeholders  of  the  county 
have  signed  the  petition;  and  8d,  that  six  of  the  petitioners  are  of  the 
immediate  neighborhood  of  the  road.    Page  149. 

Hdd^  also,  that  any  one  interested  may  appear  and  contest  any  of  these 
jurisdictional  facts,  but  the  finding  and  judgment  of  the  board  upon 
these  points,  when  entered  of  record,  is  conclusive  in  such  case.  Page  160. 

BMf  also,  that  the  disnussal  of  the  petition,  by  one  of  the  twelve  petitioners, 
wiU  not  oust  the  jurisdiction  after  it  has  once  attached.    Page  161. 

APPEAL  from  the  HamiUon  Cmjuit  Court 
Elliott^  C.  J. —  Thompson  and  others,  to  the  number  of 
twelve,  filed  a  petition  before  the  Board  of  Commissioners  of 
MdnuUon  County,  praying  for  the  location  and  establishment 
of  a  public  highway  in  said  county;  and  the  record  states 
that  ^the  board,  after  examination  of  the  matter,  being 
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satisfied  that  the  requirements  of  the  statute  in  such  case 
made  and  provided  have  been  complied  with  by  the 
petitioners,  in  all  matters  relating  to  the  petition  herein/' 
appointed  viewers  to  view  the  proposed  highway,  and  report 
as  to  its  public  utility  at  the  next  session  of  the  board. 
At  the  succeeding  term  of  the  board,  two  of  tlie  viewers 
appointed  reported  in  favor  of  the  proposed  highway. 
QBrien  then  <^  appeared  as  the  friend  of  the  court/*  and 
filed  a  written  dismissal  of  one  of  the  petitioners,  and  also 
offered  to  file  an  affidavit  that  James  CarscUy  another  of  the 
petitioners,  was  not  a  resident  of  HamUtcn  county,  &c, 
and  that  the  names  of  John  and  Benjamin  Devaney  were  on 
that  day  placed  on  the  petition.  The  court  refiiaed  to 
entertain  the  motion,  and  rightly.  (/Brien  was  not  a  party 
to  the  record,  and  had  no  right  to  be  heard  in  the  case  at 
that  time. 

John  LitUey  a  resident,  through  whose  land  the  proposed 
highway  passed,  then  appeared  and  filed  his  remonstrance 
against  it.  The  reasons  assigned  are:  1st,  the  proposed 
highway  is  not  of  public  utility;  2d,  that  a  part  of  it  is 
already  a  public  highway;  8d,  because  there  is  another 
road  within  one-fourth  of  a  mile  of  the  one  proposed. 

The  board  thereupon  appointed  three  reviewers  to  review 
it,  and  the  matter  was  continued.  At  a  subsequent  session 
of  the  board,  Amos  PetLyjohn^  one  of  the  petitioners,  filed, 
as  to  himself,  a  dismissal  of  the  petition,  and  then  O Brien 
again  moved  to  dismiss,  because  there  were  not  twelve  free 
holders  of  the  county  parties  to  the  petition.  The  board 
overruled  the  motion,  and,  we  think,  correctiy,  because 
the  names  of  twelve  persons  remained  on  the  petition,  who, 
from  the  statements  in  the  record,  we  must  presume  \tere 
resident  fireeholders  of  the  county. 

The  persons  appointed  to  review  the  proposed  highway, 
afterward  reported  in  favor  of  it,  as  one  of  public  utility. 

Litde  then  filed  a  claim  for  damages,  and  the  board 
appointed  viewers  to  assess  and  report  the  same,  if  any,  to 
the  board. 
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The  last  named  viewers  reported  that  the  proposed 
highway  was  of  public  ntilityy  and  that  the  said  lAUle  would 
sustain  no  damage  thereby.  The  board  thereupon  ordered 
a  record  of  said  highway  to  be  made,  and  that  the  same 
should  be  opened  and  kept  in  repair. 

LittU  appealed  to  the  circuit  court,  where  the  case  was 
tried  by  a  jury,  who  found  that  the  highway  proposed  was 
of  public  utility,  and  against  lAtil^a  claim  for  damages. 
Motion  for  a  new  trial  overruled,  and  judgment,  on  the 
finding  of  the  jury,  that  tibe  road  is  of  public  utility,  and 
against  Little  for  costs. 

lAliU  appeals  to  this  court.  Before  the  trial  of  the  cause 
in  the  circuit  court,  he  filed  the  affidavit  of  Jamea  Carsoriy 
one  of  the  petitioners,  stating  that  he  was  not,  at  the  time 
of  signing  said  petition,  nor  at  the  time  the  same  was 
presented  to  the  board  of  commissioners,  a  resident  of 
HamiUon  county,  and  thereupon  moved  the  court  to  dismiss 
the  cause,  on  the  ground  that  there  were  not  twelve  resident 
freeholders  of  the  county  joining  in  the  petition,  at  the 
time  it  was  presented  to  the  board  of  commissioners. 
The  circuit  court  overruled  the  motion,  and  that  ruling  is 
now  urged  as  a  cause  for  reversing  the  case. 

We  do  not  think  the  court  erred  in  overruling  the 
motion.  The  objection  goes  to  the  capacity  of  one  of  the 
petitioners  to  join  in  the  petition ;  and,  as  the  objection  did 
not  appear  on  the  petition,  if  it  could  have  been  presented 
ut  any  time  after  the  appointment  of  the  first  viewers,  it 
i^hould  have  been  raised  by  a  plea  in  abatement,  and  not  by 
motion.  But  even  if  raised  by  such  plea  in  the  circuit 
court,  it  would  have  been  too  late.  The  statute  provides 
that  if  the  objection  be  not  taken  "either  by  demurrer  or 
onswer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  except  only  the  objection  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  action,"  &c.,  2  G.  &  IL,  §  54, 
p.  81.  The  provision  is  found  in  the  civil  code,  but  is 
applicable  to  trials  before  the  board  of  commissioners. 
The  ninth  section  of  the  '^act  providing  for  the  organisa* 
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tion  of  county  boards,"  Ac,  1  G.  &  H.  249,  provides  that, 
^Buch  commissioners  shall  adopt  regulations  for  the  trans- 
action of  business,  and  in  the  trial  of  causes  they  shall  comply, 
so  &r  as  practicable  with  the  rules  of  conducting  business 
in  the  Circuit  Court,''  IMle  appeared  in  the  conmiisioner's 
court,  and  made  no  objecticm  to  the  capacity  of  the 
petitioners  to  file  the  petition,  but  answered  to  the  merits 
of  the  petition  by  remonstrance,  denying  that  the  proposed 
highway  was  of  public  utility.  John  H.^  Thomas  and 
BenjaTnin  Dewmey,  three  of  the  petitioners,  appeared  and 
filed  in  the  Circuit  Court  a  written  dinTttiaaRl  of  the  cause 
as  to  themselves.  Upon  which  Liide  again  moved  the 
court  to  dismiss  the  petition,  which  motion  the  court 
overruled.  He  then  filed  an  answer  in  abatement,  stating 
all  the  facts  upon  which  the  several  motions  to  dismiss 
were  founded,  and  verified  it  by  an  affidavit.  The  court 
sustained  a  demurrer  to  the  answer,  which  is  assigned  as 
error.  By  the  averments  in  the  answer,  it  is  shown  that  by 
the  dismissals  filed  by  a  part  of  the  petitioners,  the  number 
remaining  was  reduced  below  twelve,  and  it  is  therefore 
argued  by  the  appellant's  counsel,  that  the  dismissal  by  a 
part  of  the  petitioners  ousted  the  Circuit  Court  of  jurisdic* 
tion  of  the  cause,  and  that  the  court  erred  in  not  sustaining 
the  plea  in  abatement.  The  question  presented  is  not  free 
from  doubt.  It  arises  in  a  case  belonging  to  a  class  in  which 
tiie  rules  of  practice  are  not  well  defined  by  statute,  and 
seems  to  present  a  proper  occasion  for  us  to  indicate  what 
we  r^ard  ae  a  proper  rule  of  practice  in  such  oases,  in  the 
hope  that  it  may  assist  in  furnishing  a  guide  whirih  will 
relieve  the  sal^eet  of  some  difficulty. 

The  fiacts  necessary  to  give  the  commissioners  jurisdiction 
in  the  matter  were:  1st,  that  the  requisite  notice  of  tl^ 
petition  had  been  given;  2d,  that  the  petition  was  signed 
by  twelve  freeholders  of  the  county;  8d,  that  six  of  the 
petitioners  were  of  the  immediate  neighborhood  of  the 
proposed  highway. 
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The  board  had  anthority  to  do  nothing  until  these  facts 
were  shown  to  exist  As  to ,  the  notice,  the  statute 
certainly  so  provides,  and  as  to  the  other  jurisdictional 
&cts,  it  may  not  be  an  onfidr  construction  to  hold  that  it 
requires  them  also  to  be  shown,  before  any  step  can  be 
taken  toward  granting  the  prayer  of  the  petition.  The 
fiicts  are  required  to  exist  to  give  the  commissioners  juris- 
diction. They  cannot  appoint  viewers  without  entertaining 
such  jurisdiction,  and  inasmuch  as  no  adversary  party  is 
made  in  the  petition,  or  provided  for  by  the  statute,  whose 
duty  it  is  to  appear  at  the  time  it  is  filed,  it  would  seem  but 
reasonable  that  the  commissioners  should  require  of  the 
petitioner  proof  of  the  facts  necessary  to  give  jurisdiction. 
The  requirement  of  the  statute,  that  notice  of  the  petition 
should  be  given,  it  seems  to  us,  implies  that  any  freeholder 
of  the  county,  or  perhaps  any  person  who  may  be  interested 
in  the  subject  matter,  may  appear  at  the  time  the  petition  is 
presented,  and  contest  any  of  such  jurisdictional  fiacts;  other- 
wise there  wouldseemtobenoobjectin  requiring  such  notice. 
The  time  for  this  inquiry,  then,  precedes  the  appointment 
of  viewers.  It  cannot  be  made  afterward,  and  it  must 
be  made  at  that  time,  whether  any  one  appears  to  raise  the 
objection  or  not.  If  any  one  should  appear  at  the  time  the 
petition  is  presented,  and  raise  the  objection,  we  think  he 
might  do  so,  and  produce  evidence  touching  the  question  of 
jurisdiction,  without  a  plea  in  abatement  If  tiie  objection 
is  not  made  at  that  time,  the  finding  and  judgment  of  the 
board  upon  that  subject,  entered  of  record,  is  in  such  a 
case  QOQclusive  upon  it 

It  is  not  doubted  but  that  any  petitioner  may  withdraw, 
at  any  time  before  the  question  of  jurisdiction  has  been 
passed  upon  by  the  board.  Twelve  in  all,  six  of  whom 
must  be  of  the  neighborhood,  must  ask  for  the  road,  in 
order  to  put  the  proceedings  in  motion;  but  there  would 
be  great  unfairness  in  permitting  one  of  the  twelve  aft;er- 
ward  to  dismiss  the  case,  and  involve  his  fellow  petitioners 
in  costs,  without  their  consent    It  seems  reasonable,  how* 
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ever,  that  he  should  at  any  tune  be  pennitted  to  relieve 
himself  fix)m  future  liability,  without  injury  to  others,  by 
diamisfflng  the  petition  as  to  himself  alone.  This  he  may 
do,  but  it  will  not  result  in  defeating  the  jurisdiction,  after 
it  has  once  attached.  Here,  the  appellant  appeared  before 
the  board,  at  the  time  the  first  viewers  filed  their  report  in 
favor  of  the  road,  and,  imder  the  statute,  made  himself  a 
party  by  remonstrating  against  the  public  utility  of  the 
proposed  highway,  and  by  subsequently  claiming  damages. 
These  questions  formed  tiie  issues  presented  by  him.  He 
was  defeated  before  the  conunissioners,  and  appealed  the 
case  to  the  circuit  court,  where  the  same  issues  were  again 
presented  for  trial,  and  we  think  that  he  cannot  complain 
that  the  jurisdiction  of  the  court  was  not  defeated  by  the 
dismissal  of  the  petition  by  a  part  of  the  petitioners,  as  to 
themselves  alone. 

It  is  also  objected  that  the  finding  of  the  jury  is  contrary 
to  the  evidence. 

The  evidence  is  in  the  record.  A  large  number  of 
witnesses  were  examined,  and  their  statements  and  opinions 
are  very  conflicting,  both  as  to  the  public  utility  of  the 
proposed  highway,  and  on  the  question  of  damages.  We 
cannot  say  that  the  evidence  does  not  justify  the  finding, 
and,  therefore,  cannot  disturb  the  judgment  on  that  account. 

lie  judgment  is  affirmed,  with  coeta. 

J.  (yBrieriy  for  appellant 

X>.  MosSf  for  appellees. 
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MuKOSB^— SxLT-I>xnw8X.— On  tke  trial  of  an  indictment  for  mnrder  in 
the  eeoottd  degree,  the  eowi  inetmcted  the  Jury  that  no  « threatening 
aetione''  of  the  deceased  oobIA  ^netiiy  the  defendant  in  taking  his  life, 
and,  in  an  other  instmoUon,  told  them  that  if  the  deceased  made  a  Tiolent 
assanlt  upon  the  defendant  while  he  was  retreating,  and  the  deceased 
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ponued  him,  aa4  the  defendant  had  reasonable  appreheniien  of  great 
bodily  harm,  and  had  need  all  reaeonable  means  to  keep  out  of  the  way, 
he  wonld  be  justified  in  repelling  the  assault,  and  if,  in  so  doing,  death 
resulted,  he  ought  to  be  aequitted. 

ffeU  that  neither  instruetion  oorreetly  stated  the  law.  The  latter  was 
erroneous,  because  retreat  is  not  always  a  condition  which  must  precede 
the  exercise  of  the  right  of  self-defense.    Page  158. 

MAX8LJLUOHTEB.-*In  manslaughter,  the  killing,  if  upon  a  sudden  heat, 
must  be  Toluntarily  done,  and  without  malice.    Page  158. 

Sbut-Dbfexsb. — FsAB  Of  BoniLT  Habm. — To  justify  the  killing  of  another 
on  the  ground  of  fear  of  great  bodily  harm,  there  must  be  reasonable 
cause  for  such  fear,  and  it  is  not  suflScient  to  show  that  the  defendant  was 
in  actual  fear.    Page  154. 

Cbdiijial  Law. — The  criminal  law,  while  indulging  to  a  humane  extent 
the  mere  infirmities  of  human  nature,  neyertheless  requires  of  sane  men 
the  exercise  of  a  mastery  orer  their  fears,  as  well  as  their  passions. 

Nbw  Tbial. — Sbpabatiob  or  Jubt  without  Lbatb. — SembU,  that  if  after  the 
jury  have  retired  to  deliberate  on  their  rerdict,  some  of  them  separate  from 
their  fellows,  without  the  leare  of  the  court,  and  without  being  attended 
by  an  officer,  a  new  trial  will  not  be  granted,  (unless  our  statute  makes  it 
imperative,)  if  the  yerdict  is  clearly  right  upon  the  evidence;  but  if  the  ooru 
rectness  of  the  rerdict  be  doubtful,  a  new  trial  must  be  granted.  But  in  all 
such  cases,  the  misconduct  being  established,  the  burden  is  upon  the  prosecu- 
tion to  show  that  the  offending  jurors  were  not  influenced  adyersely  to  the 
defendant,  or  in  any  respect  rendered  less  capable  of  discharging  their 
duties.    Page  155. 

Qu.utE.— Whether  the  statute  (2  6.  &  K,  sec.  142,  p.  428,)  does  not  make  it 
imperative  on  the  court  to  grant  a  new  trial  for  such  cause.    Page  155* 

Oband  Jubt. — Ikdictxbnt. — To  an  indictment  the  defendant  pleaded, 
Ist,  that  it  had  been  found  by  the  grand  jury  without  evidence;  and  2d, 
that  no  vote  was  taken  by  the  grand  jnry. 

ffeld,  that  the  pleas  were  correctly  rejected. 

ffeldj  also,  that  the  return  of  a  bill  into  court  by  the  grand  jux^,  dnly 
indorsed  by  the  fbreman,  is  evidence  that  the  proper  number  have 
concurred  in  the  finding,  which  cannot  be  controverted  by  plea.  Page  156. 

APPEAL  from  the  Faydte  Circuit  Court 

Fmzer,  J. — This  was  an  indictment  for  murder  in  the 
second  degree.    There  was  a  conviction  for  manslaughter. 

The  court  instructed  the  jury  that  no  "threatening 
actions"  of  the  deceased  could  justify  the  defendant  in 
taking  his  life.  In  a  separate  chai^  the  court  also  told 
the  jury,  that  if  the  deceased  made  a  Tdolent  assault  upon 
the  defendant,  while  he  was  retreating,  and  the  deceased 
was  pursuing   him,  and   the  defendant  had   reasonable 
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apprehensions  of  great  bodily  harm,  and  had  used  all 
reasonable  meaa»  to  keep  out  of  the  way,  he  would  bo 
justifiable  in  repelling  the  assault,  and  if,  in  so  doing,  the 
death  of  the  deceased  was  produced,  the  defendant  ought 
to  be  acquitted. 

It  is  not  possible  to  reconcile  these  two  instructions.  In 
one,  the  jury  was,  in  effect,  told  that  no  threatemng  actions 
could  have  warranted  the  defendant  in  taking  the  life  of 
the  deceased;  while  in  the  other,  they  were  told  that 
certcun  menaces  would  warrant  it,  provided  the  defendant 
had  been  retreating,  and  the  deceased  pursuing  him*  Even 
the  latter  does  not  give  the  law  accurately.  Retreat  may 
be  impossible  or  perilous,  and  is  not,  therefore,  always  a 
condition  which  must  precede  the  right  of  self-defense. 
The  law  upon  the  subject  is  so  accurately  laid  down  in  the 
text  books,  that  it  seems  to  us  unnecessary  to  discuss  it 
further.  The  first  instruction  to  which  we  have  alluded 
was  given  on  motion  of  the  prosecuting  attorney.  It  is  so 
veiy  much  at  variance  with  all  that  is  settled  upon  the 
subject,  that  we  need  not  prolong  this  opinion  by  dwelling 
upon  it. 

In  the  fourth  instruction,  ^ven  by  the  court  upon  its 
own  motion,  after  setting  forth  an  accurate  definition  of 
manslaughter,  as  the  statute  defines  it,  it  is  added,  ^^and  if 
the  defendant  killed  the  deceased  upon  a  sudden  heat,  with 
an  ax,  as  charged  in  the  iudictment^  you  can  find  the 
defendant  guilty  of  manslaughter."  This  is  inaccurate. 
The  killing  must  have  been  vduntarily  done,  upon  a  sudden 
heat^  if  without  malice,  to  make  it  manslaughter. 

The  defendant  moved  the  court  to  give  sundry  instruc- 
tions to  the  jury,  which  wero  refused;  by  which  the 
question  ib  raised,  whether  the  actual  feoTj  by  the  defendant, 
of  great  bodily  harm  from  the  deceased,  would  be  sufficient 
to  excuse  the  homicido,  or  whether  there  must  be  reasonable 
cause  for  such  fear. 

This  question  is  one  concerning  which  much  may  be  said 
on  botii  sides  that  is  pkuisible  and  difficult  to  answer.    It 
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has  been  somewhat  diacussed  by  judicial  tribunals,  from 
time  to  time,  as  they  have  been  compelled  to  pass  upon  it ; 
and  it  seems  to  us  that  much  that  has  been  said  upon  it  is 
more  metaphysical  than  practical,  and  that  often  the  theory 
of  existing  law  has  been  lost  sight  of,  in  the  nicety  of 
abstract  disquisition.  We  are  not  disposed  to  enter  at 
much  length  into  the  subject. 

It  ought  to  be  borne  in  mind,  that  the  criminal  law  holds 
sane  men  i*esponsible  for  the  ordinary  exercise  of  their 
reason.  It  is  a  power  common  alike  to  cowards  and  those 
who  know  no  fear.  It  is  a  guide  to  which  both  may  apply, 
if  they  wish  to  do  so.  By  the  power  of  will,  he  who  is 
naturally  very  timid  can,  and  often  does,  meet  danger  with 
as  much  self-possession  as  the  boldest  man,  and  even  his 
fears  beget  that  caution  which  is  a  necessary  safeguard 
against  rashness.  Of  all  men,  he  is  probably  least  likely  to 
commit  needless  homicide  in  self-defense,  for  his  unfor- 
tunate weakness  usually  tends  to  paralyze  his  arm,  and 
makes  him  slow  to  stroke,  quite  as  much  as  it  subjects  him 
to  the  torture  of  groundless  apprehension.  Of  course, 
we  speak  of  persons  not  so  unmanned  by  fear  as  to  be 
incapable  of  exercising  either  judgment  or  will.  A  sane 
man  is  so  constituted  that  he  can  be  either  the  master  or 
the  slave  of  his  fear8,as  well  aa  his  passions.  The  criminal 
law,  indul^ng  to  a  humane  extent  the  mere  infirmities  of 
human  nature,  nevertlieless  requires  the  exercise  of  this 
mastery.  Accordingly  the  great  weight  of  authority  is 
against  the  dootrine  urged  by  the  appellant's  counsel.  We 
believe  it  has  met  the  approval  of  the  Supreme  Court  of 
Tennessee  only.  Shorter  v.  Tht  PeopUj  2  Corns.  197; 
iStewaH  v.  The  State,  1  Ohio  (McCook)  71. 

While  the  jury  was  deliberating,  some  of  its  members, 
without  the  leave  of  the  comrt,  or  the  knowledge  or  consent 
of  the  defendant,  and  without  being  attended  by  an  officer, 
separated  from  their  fellows,  went  where  there  were  other 
persons,  and  drank  whisky.  It  was  shown  by  affidavits 
that  they  did  not  drink  to  intoxication;  that  the  influence 
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of  liquor  was  not  perceptible  upon  them,  and  that  daring 
Buch  absence  they  were  subjected  to  no  influences  whatever 
by  others,  and  in  no  respect  attempted  to  be  tampered  with. 

Does  this  constitute,  of  itself,  sufficient  cause  for  a  new 
trial?  The  sum  of  the  modem  authorities  is,  that  such 
conduct  on  the  part  of  jurors  is  exceedingly  reprehensible, 
and  ought  to  be  visited  with  punishment  by  the  court 
below;  but  that  where  the  verdict  appears  clearly  to  be 
right  upon  the  evidence,  a  new  trial  will  not  be  granted, 
but  if  the  correctness  of  the  verdict  be  doubtful,  then  such 
misconduct  will  result  in  a  new  trial  But  in  all  such  cases, 
the  misconduct  being  established,  it  will  impose  upon  the 
prosecution  the  necessity  of  removing  suspicion,  by  show- 
ing, as  was  done  in  this  case,  that  the  ofiending  jurors  were 
not  influenced  adversely  to  the  defendant,  or  in  any  respect 
rendered  less  capable  of  dischar;^g  their  duties.  These 
doctrines  seem  to  us  sound  and  wise,  and  in  the  present 
case,  the  evidence  not  being  in  the  record,  we  could  not, 
for  this  cause,  unless  our  statute  changes  the  law,  reverse 
the  judgment.  ThePeopley.Iian8omy7'WenA.42Z;  SmUhx. 
Thompson^  1  Cow.  221 ;  Burrill  v.  PhiUipSy  1  Gall.  860 
ITie PeopUv. IhuglasSj4t Cow. 26;  Cam. v.JSobyy  12  Pick. 496 
WUsonv.  Abrahams,!  Biil 207;  U.S.y.0iberty2  Swam.  21 
Bom  V.  The  StaiCy  11  Humph.  491;  Thompson's  Case,  8 
GraJt.  687. 

But  it  is  urged  that  our  statute  (2  G.  &  H.,  §  142,  p.  428,) 
made  it  imperative  on  the  court  below  to  grant  a  new  trial ; 
the  word  ^^may,''  in  the  statute,  being  the  equivalent  of 
«^must."  I  am  not  now  prepared  to  rule  against  this 
proposition.  Upon  this  subject,  however,  we  are  not  all 
now  agreed,  and  as  we  are  not  compelled  to  pass  upon  the 
question  in  the  present  case,  we  do  not  decide  it. 

At  the  proper  time,  three  pleas  in  abatement  were  filed : 
Ist,  that  the  indictment  was  found  by  the  grand  jury 
without  evidence ;  2d,  that  no  vote  was  taken  by  the  grand 
jury.  The  third  was  an  embodiment  of  the  first  and  second. 
These  pleas  were  set  aside  by  the  court    This  was  right 
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Oases  aro  easily  ixnagined  where  it  would  be  but  senseleBs 
form  to  exanune  witnesses  before  the  grand  jury.  If  for 
some  defect,  an  indictment  for  the  same  offense,  returned  at 
that  term  of  the  court,  had  been  quashed,  it  would  be  strange 
if  the  witnesses  must  be  ie«ezamined,  before  the  same  grand 
jiuy  could  return  another  bilL  Stewart  v.  The  StatCy  ante, 
p.  142.  The  retDTB  of  the  biQ  into  court  by  the  grand  jury, 
duly  indorsed  by  the  foreman,  is  evidence  that  the  proper 
number  have  concurred  in  the  finding,  which  cannot  be 
controverted  by  plea. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial;  d^oidant  to  be  returned,  &c. 

B.  F.  Claypaoly  J.  M.  WUsm  and  J.  F.  Gardner^  for 
appellant 

N.  TnuierjJ.&JBeidmdJ.  Foiyan,  for  the  State. 


Wilson  v.  Ray. 


PuABiKO — WoiamOL  RsoomtT. — ^A  Jndgmait  on  »  dtmiirrer  to  »  good 

answer,  in  f»Tor  of  tko  pofty  plonding  it,  ii  a  bar  to  a  miboo^iieBit  «aii  te 

tlio  same  oauac  of  aoilon.    Pago  168. 
Same. — ^That  new  matter  is  introdnoed  in  tJbie  sooond  suit  does  not  proTent 

the  former  recoTery  from  operating  as  a  bar,  to  the  extent  of  the  points 

inToWed  in  the  former  case.    Page  159. 

APPEAL  from^be  Marian  Circuit  Court 

Gbeqoey,  J. — Suit  by  WilsanagBinst  Say.  The  complaint 
avers  thut,  on  the  l3t  of  June,  1852,  the  former  and  one 
Vance  were  (mgoged  in  the  performance  of  a  contract  with 
*^The  Indianapolis  ^  Cincinnati  Sailroad  Company ,'  in  fur- 
nishing the  material  and  labor  in  the  constraction  of  a  por- 
tion of  her  road;  that  Vance  and  the  appellant  were  to 
receive  for  tiie  labor  and  materials  furnished  Ihc  bonds  of  the 
company,  at  seventy-five  cents  on  the  dollar;  that  they  com- 
plied with  their  contiaot^  and  received  firom  the  company 
in  compensation  thevefoi;  fi8&0|000  ai  bond%  one  half  of 
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which  was  the  property  of  the  plaintiff;  that  the  company, 
under  the  contract,  had  the  right  to  redeem  the  bonds  within 
twelve  months  from  the  Ist  of  Augost,  1852,  by  paying 
Vanee  and  Wilson  eighty-five  cents  to  the  dollar,  in  the  cily 
of  Neu>  York;  that  about  the  time  Vance  and  the  plaintiff 
were  engaged  in  performing  their  part  of  said  contract,  the 
latter  and  Bay  entered  into  a  co-partnership  in  the  business 
of  procuring  the  bonds  from  the  company,  and  in  their 
negotiation  and  sale ;  that  by  the  terms  of  the  co-partnership 
the  defendant  was  to  indorse  for  the  plaintiff,  and  negotiate 
and  procure  for  him  loans  of  money  to  enable  him  to  per- 
form his  part  of  the  contract,  and  to  procure  said  bonds ;  that 
the  bonds,  when  so  procured,  were  to  be  held  upon  account 
of  the  joint  interests  of  the  plaintiff*  and  defendant;  that 
the  same  were  to  be  sold  on  joint  account,  and  after  paying 
the  plaintiff  seventy-Jive  cents  upon  the  dollar  of  the  bonds 
60  sold,  the  excess  for  which  the  bonds  might  be  sold  was  to 
1)0  divided  equally  between  the  plaintiff  and  defendant,  but 
that  if  the  bonds  ^ouldsell  for  less  ihasx  seventy *fve  cents  to 
the  dollar,  then  the  difference  between  seventy-five  cents  and 
the  sale  price  should  be  divided  as  a  loss  between  them;  that 
the  defendant  performed  lus  part  of  the  contract  by  indors- 
ing and  procuring  loans  for  the  plaintiff;  that  after  the  con- 
tract with  the  railroad  company  had  been  performed,  and 
the  bonds  procured,  the  share  of  the  plaintiff  was  placed  in 
the  hands  of  the  defendant  for  sale,  and  that  the  latter  sold 
$175,000  thereof,  at  the  price  of  twenty  cer^  to  the  dollar, 
whereby  a  loss  was  sustained  by  the  parties  of  $60,000, 
which  was  suffered  and  paid  by  the  plaintiff',  and  ihat  the 
same  remains  unsettled  and  unpaid;  that  the  partnership 
remains  unsettled  and  unadjusted,  notwithstanding  the  plain- 
tiff' lias  often  requested  the  def^dant  to  settle  and  adjust  the 
same ;  and  tliat  he  has  never  acooonted  to  thepbdntaff  for  such 
sale,  or  adjusted  the  losses  whiah  had  accroed,  growing  out 
of  the  partnership. 

To  this  complaint  the  defendant  answered,  among  other 
things,  as  follows,  viz:  ^^The  defendant  Airther  answering, 
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Bays,  08  to  SO  much  of  the  complaint  cls  seeks  to  charge  the  defend- 
ant  vrith  the  loss  on  bonds  mentioned  therein,  upon  the  sale  thereof, 
that  heretofore,  to-wit,  at  the  October  term,  1856,  of  the 
Marion  Circtdt  Conrt,  the  plaintiiF  impleaded  the  defendant 
m  a  certain  civil  caose  then  in  the  same  court  pending,  upon 
the  same  cause  of  action  mentioned  in  the  introductory  part 
of  this  paragraph,  and  such  proceedings  were  thereupon, 
then  and  there,  had,  in  said  court,  that  afterward,  at  the  same 
term,  it  was,  in  said  cause,  considered  by  said  court,  that  said 
plaintiff  should  take  nothing  by  his  suit,  and  that  the  de- 
fendant should  recover  his  costs  and  charges  by  him  about 
his  defense  in  that  behalf  laid  out  and  expended;  all  which 
by  the  record  of  that  cause  in  said  court  remaining  at  large 
appears,  a  copy  of  which  record  is  herewith  filed,  marked 
*  A.'  And  the  defendant  avers  that  said  judgment  was  ren- 
dered on  the  same  supposed  cause  of  action  mentioned  in 
the  introductory  part  of  this  paragraph,  and  as  to  the  residue 
of  said  complainty  the  defendant  denies  thesameJ^ 

The  record  made  and  exhibited,  so  far  as  the  same  is 
material  in  the  consideration  of  the  case  in  judgment,  will 
be  found  stated  in  the  case  of  Wilson  v.  JSay,  13  Ind.  1,  in 
this  court,  at  its  May  term,  1859. 

The  final  judgment  in  that  case  was  on  a  demurrer  to  an 
answer^  setting  up  the  statute  of  frauds. 

In  the  case  at  bar,  there  was  a  demurrer  overruled  to  the 
paragraph  of  the  answer  above  set  forth,  and  the  plaintiff 
replied  by  a  general  denial.  By  agreement  of  the  parties, 
the  issues  tiiufl  formed  were  submitted  to  the  court;  finding 
for  the  defendant;  motion  for  a  new  trial  overruled, 

The  evidence  is  in  the  record,  and  consists  of  the  record 
of  tiie  prior  suit,  and  the  testimony  of  Sayy  the  defendant., 
who  says  that  the  matters  embraced  in  the  said  record  are 
the  same  as  the  matters  in  this  suit,  and  that  he  had  no  other 
transactions  with  the  plaintiff,  out  of  which  this  suit  could 
originate,  except  the  matters  and  things  embraced  in  the 
fonner  suit 
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It  is  claimed  by  the  coimsel  for  tlie  appellant  that  the 
court  below  erred  in  overroling  the  demurrer  to  the  fore- 
going paragraph  of  the  answer,  and  in  finding  for  the  defend- 
ant on  the  trial  of  the  issues  thereon. 

We  are  very  clear  that  the  former  judgment  is  a  bar  to 
so  much  of  the  complaint  at  least  as  seeks  merely  to  charge  the 
defendant  wUh  loss  on  the  bonds^  and  the  residue  of  the  com- 
plaint was  denied^  and  it  was  for  the  plaintiff,  and  not  the 
defendant,  to  show  the  truth  of  the  allegations  beyond  the 
claim  for  such  loss. 

The  issues  were  fully  sustained  on  the  part  of  the  defend- 
ant, and  the  plaintiff  offered  no  evidence* 

It  is  contended  that  the  plaintiff  misconceived  his  cause 
of  action  in  the  fonner  suit,  and  was  beaten  for  his  blunder; 
and  that  the  judgment  on  demurrer  is  no  bar  to  the  subse- 
quent proceedings  now  in  judgment,  and  we  are  referred  to 
tiie  case  of  Stevens  v.  Dunbar j  1  Blackf.  56,  in  this  court. 

In  that  cause,  the  judgment  relied  on  as  a  bar  was  ren- 
dered in  favor  of  the  defendant  upon  a  demurrer  to  the 
dedaration.  Insuch  a  case,  in  the  natureof  things,  the  judg- 
ment could  not  be  a  bar  to  a  subsequent  suit,  founded  on  a 
good  complaint,  for  therein  would  be  the  difference  between 
the  former  and  latter  action.  But  a  judgment  on  a  demurrer 
to  a  good  defense,  in  favor  of  the  party  pleading  it,  is  a  bar 
to  a  subsequent  suit  for  the  same  eaase  of  action,  for  the 
plaintiff,  by  his  demurrer,  admits  of  record  the  truth  of  the 
answer.  Mr.  Chitty  says :  ^^  If  the  plaintiff  demur  to  the  plea 
in  bar  upon  the  merits,  and  such  plea  be  sufkient,  in  that 
case  also  no  second  action  can  be  commenced.''  1  Chitty's 
Pleadings,  198. 

The  question  of  the  loss  on  the  bonds  was  directly  involved 
in  the  prior  action,  and  that  there  is  new  matter  introduced 
into  the  present  suit,  denied  by  the  answer,  does  not  prevent 
the  bar,  to  the  extent  of  the  points  involved  in  the  former 
case,  unless  the  new  matter  was  proved  on  the  trial  Doty 
y.Brcwn^4t  Comstock,71;  White  v.  Ooal8WOrthj2  Belden, 
187;  ai8(2ev.i%e9,4K0iiian,829. 
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It  is  hy  no  means  clear,  however,  that  the  complaint  in 
the  former  action  did  not  chaige  a  partnership ;  the  agree* 
ment  was  one  to  sbBte  in  profit  and  loss.  The  point  was  not 
ruled  by  this  court  in  the  former  case.  Mr.  Justice  WoBBEVr 
in  delivering  the  opinion,  says:  <<  Admitting  that  the  con* 
tract  amounted  to  one  of  partnership  between  the  parties* 
(a  point  which  we  by  no  means  decide,)  still  it  is  not  per* 
ceived  why  that  should  take  the  case  out  of  the  statute. 
The  language  of  the  statute  covers  contracts  of  partnership 
as  well  as  any  other,  and  if  they  are  not  to  be  performed 
within  a  year,  we  tiiink  no  action  can  be  maintained  upon 
them  unless  they  are  in  writing." 

The  learned  counsel  for  the  plaintiff,  in  tiieir  brief  in  that 
case,  say:  ''Will  it  be  said  that  there  was  no  partnership, 
because  tiiere  was  no  joint  interest  in  the  property,  but  only 
in  the  profits  and  loss?  We  answer  in  the  limguage  of 
CkUtyy  'that  the  right  to  participate  in  profits,  and  the  lia* 
bihty  to  contribute  to  losses,  create  a  partnership,  however 
unequal  the  shares  may  be,  and  although  one  party  has  no 
direct  interest  in  the  capital  of  the  firm.'  Chitty  on  Cont, 
218/* 

Mr.  Stoet,  in  his  work  on  Oontracts,  states  the  rule  thus: 
"§  203.  Wherever  there  is  both  a  community  of  interest  in 
the  capital  stock,  and  in  the  net  pn^ts,  the  contract  of  part* 
nership  is  created  so  as  to  bind  the  partners.  It  is  not, 
however,  necessary  that  both  of  these  circumstances  should 
concur,  in  order  to  constitute  a  partnership ;  for  even  if  the 
whole  capital  stock  be  the  exclusive  property  of  one  of  tiie 
parties,  yet  if  there  be  a  commnsity  of  profit  and  lass^  ihe 
parties  will  be  partners." 

But,  without  intending  to  dedde  whether  the  facts  charged 
in  the  former  complaint  constituted  the  plaintaff  and  defend- 
ant partners,  as  between  themselves^  it  is  clear  that  the  plain- 
tiff under  such  facts  had  the  right  to  compel  the  defendant 
to  account  for  the  loss.  Per  Vice  ChaneeUor  in  Atwater  v. 
jFbtofer,  1  Edwards  Ch.  Bep.  417.  It  is  not  clear  that  the 
complaint  in  the  case  at  bar  ohaige^acemmumty  of  int^eat 
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in  the  bonds  in  the  plaintijff  and  defendant.  Taking  all  the 
allegations  together,  it  might  fiiirly  be  inferred  that  the  bonds 
were  placed  in  the  handj  of  Bay  only  for  their  sale,  as  the 
agent  of  Wilson ;  but  however  this  may  be,  it  in  no  way 
aftects  the  question  ruled  in  this  opinion. 

The  judgment  is  affirmed,  with  costs. 

Ray,  J.,  was  absent. 

t7.  L.  KdcJiam,  McDonald  ^  JRoache^  for  appellant. 

J.  Morrison^  21  A.  Hendricks  and  0.  B.  Hordy  for  appellee. 


Newbt  r.  Warkbn. 


iNSTKOcnosiB — ^ExcEPTiORS  TO. — ^EzoepUons  toinstraetiontgiTcn,  orreftiBecl, 
by  the  coart,  may  be  taken  either  by  the  attorney  writing  at  the  elose  of 
each,  "given  (or  refused)  and  excepted  to,"  and  signing  it,  or  by  a  general 
bill  of  exceptions,  and  when  neither  of  these  methods  are  resorted  to,  the 
instructions  make  no  part  of  the  record,  and  will  not  be  noticed. 

Sjuck. — When  the  words  "given  (or  refused)  and  excepted  to"  are  written 
after  the  instruction,  and  signed  by  the  judge,  instead  of  the  attorney ,- 
the  exception  is  not  properly  leserred. 

APPEAL  from  the  Wayne  Common  Pleas. 

Frazeb,  J. — There  are  two  methods  by  which  instructions 
given  by  the  court  to  a  jury  may  be  preserved  in  the  record. 
One  of  these  methods  is  provided  by  statute,  2  G.  &  H.,  199, 
ct  s€q.y  and  is  so  plainly  stated  therein  that  no  interpretation 
is  needed.  The  other  method  is  by  bill  of  exceptions.  In 
iho  ease  before  us,  both  of  these  methods  were  overlooked. 
The  clerk  has,  however,  copied  into  the  transcript  certain 
papers,  which,  he  states,  are  the  instructions  given  and  re- 
fused. It  does  not  appear  that  the  court  was  requested  to 
instmet  in  writing,  and  the  general  instructions  which  thus 
purport  to  have  been  giveu  by  the  court,  are  not  signed  by 
the  judge.  They  are,  therefore,  no  part  of  the  record,  and 
ought  not  to  be  found  in  the  transcript.  Special  instructions 
naked  by  the  appellant,  if  refused,  mighty  with  his  exeep- 
VoL.  XXrV.— 11 
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tioD8|  have  been  made  part  of  the  record  without  a  bill  of 
oxceptionsy  if  his  counsel  had  written  at  the  close  of  each 
'*  refused  and  excepted  to/*  and  •signed  the  name  of  the 
counsel.  In  this  case  the  exception  thus  written  is  signed 
by  the  judge  instead.  It  follows  that  they,  too,  arc  improp- 
erly here.  We  cannot  regard  papers  which  are  in  the 
transcript  improperly,  and  consequently  we  caimot  pass  upon 
the  questions  made  upon  the  instructions,  and  urged  upon 
our  attention  on  behalf  of  the  appellant;  and  as  no  other 
question  is  presented,  the  judgment  mast  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

W.  S.  Battengcr  and  N.  JET.  Johnsatiy  for  appellant 


Indianapolis,  Pittsbubgh  and  Cleveland  Railboad  Com- 
pany V.  Tbuttt. 

Ra^ilkoads. — Fknces. — Suit  against  the  railroad  company  for  kiUing  stock. 

The  complaint  aUeged  that  the  fence  along  the  road  took  fire,  and  the 

serTants  of  the  company,  to  extinguish  the  fire,  threw  down  a  gap  in  the 

fence,  which  was  negligently  loft  open,  &c. 
IleU  that  tho  circumstances  aUeged  were  equiyalent  to  an  arermont  that 

the  railroad  fence  was  not  properly  maintained. 
Utldf  also,  that  if  the  road  was  securely  fenced,  and  the  fence  was  aeoi- 

dentally  destreyad  by  fire,  and  was  rebuilt  within  a  reasonable  time 

afterward,  the  company  was  not  liable  for  the  iigury. 
ffeU  also,  that  the  court  correctly  refused  to  instruct    the  jury,   "that 

tho  faot  that  hands  of  the  company  working  in  the  graTel  pit  had  notice 

of  the  dcfoct  in  the  fence,  would  not  bind  the  company,  but  that  such 
^notice  must  haye  come  to  some  person  or  agent  connected  with  keeping 

up  the  fence,  or  to  some  agent  of  the  company." 

APPEAL  from  the  Ddaware  Common  Pleas. 

Frazer,  J. — Suit  by  the  appellee  agamst  the  appellant, 
for  killing  cattle  upon  the  defendant's  railroad;  it  being 
alleged  that  the  fence  along  said  railroad  took  fire,  and, 
while  burning,  tho  servants  of  the  defendant,  to  extinguish 
tho  fire,  threw  down  the  fence,  making  a  gap  therein,  which 
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TVBs  negligently  left  open  by  said  eervants,  they  seeing  the 
plaintiff's  cattle  in  the  pasture  adjacent,  so  that  they 
escaped  npon  the  track,  and  were  killed  by  the  cars^  &c. 
There  was  a  demurrer  overroled  to  the  complaint,  which  is 
assigned  for  error.  We  think  that  the  circumstancct> 
alleged  are  equivalent  to  an  averment  that  the  railroad 
icnce  was  not  properly  maintained,  and,  therefore,  that  the 
complaint  was  sufficient. 

The  answer  contained  four  paragraphs,  which,  however, 
amounted  to :  1st,  general  denial ;  2d,  that  the  fence  was 
torn  down  for  the  purpose  of  extinguishing  the  fire,  and 
was  repaired  as  soon  thereafter  as  the  same  could  reasonably 
be  done,  and  that  the  injury  occurred  before  the  defendant 
had  notice,  or  had  time  to  repairthe  fence.  Beply,  general 
denial.    Verdict  and  judgment  for  the  plaintiff. 

The  evidence  established  the  circumstances  alleged  in 
the  complaint,  viz :  that  the  fence  was  torn  down  by  the 
railroad  hands,  in  the  evening,  about  5  or  6  o'clock,  they 
happening  to  discover  the  fire  as  they  were  passing  on  a 
lumdcar,  and  it  was  rebuiltearlythenezt  morning  by  thesame 
hands.  The  cattle  were  killed  during  the  night.  They 
were  in  the  field  when  the  fence  was  torn  down.  The 
employees  of  the  defendant  testified  that  the  fence  was  not 
repaired  in  the  evening  for  two  reasons :  1st,  because  it  was 
time  to  quit;  and  2d,  because  the  fire  rendered  it  impossible 
to  do  so.  There  was  a  pond  of  water  ten  or  fifteen  rods 
from  the  place  where  the  fence  was  burned. 

The  court  refused,  on  the  defendant's  motion,  to-instruct 
the  jury  that  if  the  road  was  securely  fenced,  and  the 
fence  was,  by  accidental  fire,  destroyed  at  the  place,  &c., 
and  if  it  was  repaired  within  a  reasonable  time  afterward, 
the  defendant  is  not  liable  for  the  injury.  Thia  instruction 
expresses  the  law,  as  positively  declared  by  this  court  in 
The  Toledoj  ^.,  Bailroad  Co.  v.  DanidSy  21  Ind.  266. 
Wo  think  it  sound  law.  That  case  is  in  no  respect 
inconsistent  with  the  case  in  22  Ind.  816,  but,  on  the 
oontrary,  is  referred  to  and  recognised  in  the  opiiuon 
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in  the  latter  case.  It  is  contended  in  aigmnent  that  the 
instraction  under  consideration  was  not  applicable  in  the 
case  at  bar,  becaose  here  the  defendant,  by  its  servants,  had 
notice  at  the  very  moment  that  the  fence  was  thrown  down. 
That  circumstance  would  be  proper  for  consideration  in 
determining  what  would  be  a  reasonable  time  for  rebuilding 
the  fence,  in  this  particular  case ;  but  surely  it  could  not  be 
available  to  require  the  thing  to  be  done  sooner  than  it 
could  reasonably  be  accomplished.  The  instruction  was 
applicable  to  the  case,  and  ought  to  have  been  given. 

The  following  instruction  asked  by  the  defendant  was 
refused :  ^'  The  mere  fact  that  hands,  working  in  the  gravel 
pit  for  the  company,  had  notice  of  the  defect  in  the  fence, 
would  not  bind  the  company.  The  notice,  to  be  binding, 
must  be  proved  to  have  come  to  some  person  or  agent 
connected  with  the  keeping  up  or  repairing  fences,  or  some 
agent  of  the  company.  Nfotice  to  a  laboring  hand  would 
not  be  sufficient"  This  was  correctiy  refused.  It  assumed, 
as  matter  of  law,  that  a  laboring  /land  could  not  be  charged 
with  the  repair  of  the  fences;  and,  besides,  it  was  calcu- 
lated to  mislead  the  jury,  by  creating  the  impression  tibat 
the  defendant  was  not  bound  to  make  the  repairs  unless 
notified  of  their  necessity. 

The  court  instructed  the  jury,  that  "the  defendant,  how- 
ever, is  bound  to  maintain  the  fence  along  their  road, 
although  it  may  be  destroyed  by  accidental  causes."  This 
is  good  law,  but,  in  the  present  case,  it  was  calculated  to 
mislead  the  jury.  It  ought  to  have  been  accompanied  by 
the  further  proposition,  that  in  case  of  such  accidental 
destruction,  a  reasonable  time  is  allowed  to  enable  the 
repairs  to  be  made.  The  turning  point  of  the  case,  as 
made  by  the  evidence,  was  whether  the  fence  was  repaired 
as  soon  as  it  could  reasonably  have  been  done,  and  the  law 
of  the  case,  in  that  respect,  ought  to  have  been  given  to 
the  jury. 

We  do  not  regard  the  verdict  as  so  cleariy  right  under  the 
evidence  as  to  justify  us  in  affirming  the  case,  notwith- 
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standing  the  foregoing  errors;  and  yet,  if  the  case  had  been 
properly  left  to  the  jury,  we  do  not  know  that  we  would 
be  at  liberty  to  disturb  the  verdict 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

J*.  JDavis  and  W.  Marehj  for  appellant 

T.  J.  Sampkj  for  appellee. 


RumrAH  and  Others  v.  McCuellah  and  Others. 

Drxd — RscoBD  OF.— -A  exeeated  to  B  a  deed  for  oertain  real  estate^  whieh 
was  not  put  on  record  for  more  than  a  jear.  Aiter  the  making  of  the 
deed,  bat  before  it  was  recorded,  C  recorered  a  Judgment  against  A,  npon 
which  I)  beeame  repleyin  bail,  neither  of  them  haying  any  knowledge  of 
the  nnrecorded  deed,  and  D  haying  entered  himself  as  bail  on  the  Judg- 
ment in  the  belief  that  the  land  belonged  to  A.  Bait  by  G  and  J>  to 
satjeet  the  land,  aUeging  the  insoWency  of  A. 

Betd,  that  C  aoqaired  by  his  Judgment  no  lien  on  the  land,  becaose  A  had 
then  no  interest  in  the  land  to  which  the  Judgment  could  attach,  and  the 
Ikilure  of  B  to  put  his  deed  on  record  oould  giye  to  C  no  interest  in,  or  lien 
on,  the  land. 

HiH  also,  that  I>  eoold  oooapy  no  better  position  than  the  Judgment 
plaintiil^  and  if  the  deed  was  yalid  against  him,  it  was  also  yalid  against 
the  repleyin  baiL 

HeU  also,  that  construing  sees.  11  and  16  of  the  act  conoeming  real 
property,  1 0.  ft  H.  259, 260,  together,  they  most  be  held  to  mean  that  a  deed 
not  recorded  within  ninety  days  is  yoid  only  as  to  a  person  who  has, 
without  notice,  in  good  faith,  and  for  a  yalnable  consideration,  acquired 
a  legal  interest  in  the  land. 

APPEAL  firom  the  Johns(m  Conunon  Pleas. 

Elliott^  C.  J. — This  was  an  action  by  Israd  Runyan 
and  Mclkmald  ^  Boache  against  Jo8q>h  McCldlany  Jacob 
McCUUan  and  WWiam  Bamett.  The  complaint  consists  of 
three  paragraphs.  Upon  the  first  and  third  issues  were 
made,  and  tried  by  the  court,  who  found  for  the  defendants. 
To  the  second  paragraph  the  court  sustained  a  demurrer, 
and  this  ruling  presents  the  only  question  for  the  con- 
sideration of  this  court 
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Tliat  paragraph  alleges  snbBtantially  those  facts :    On 
June  12thy  1860,  Joseph  McGkJlan^  one  of  the  defendants, 
by  deed  in  fee,  conveyed  to  the  other  defendants,  Jaccb 
McCUUan  and  William  Bamett^  a  lot  of  ground  in  the  town 
of  Franklin^  Johnson  county,  describing  it.    The  deed  thus 
made  was  not  recorded  until  the  12th  of  June^  1861.    In 
the  meantime,  viz:  at  the  February  term,  1861,  McDonald 
<^  RoachCy  two  of  the  plaintiffs,  recovered  a  judgment  against 
the  defendant,  Joseph  McClellan^  in  the  Johnson  Common 
Pleas,  for  $990,  and  on  the  20th  of  February,  1861,  the 
plaintiff,  Rrmyany  became  replevin  bail  on  that  judgment. 
When  McDonald  ^  Roache  recovered  said  judgment  they 
had  not,  nor  had  they  at  any  time  until  said  deed  was 
recorded,  any  knowledge  of  its  existence.    3fcCleUany  at 
the  time  of  the  entiy  of  the  judgment  against  him,  was, 
and  at  all  times  since  has  been,  and  stiU  is,  wholly  insolvent. 
It  is  averred  that  Runyan,  prior  to  the  entry  of  replevin 
bail,  was  assured  by  said  Joseph  MoCleUan,  that  the  lot  in 
question  was  unincumbered ;  that  he  examined  the  recorder's 
office  of  said  county,  and  found  the  same  unincumbered, 
and  the  title  thereof  to  be  in  Joseph  McCleUan;  and  fully 
believing  that  said  Joseph  McCleUan  was  the  owner  of  the 
lot,  he  was  induced  to,  and  did,  become  such  replevin  bail. 
It  is  further  averred  that  said  Runyan  had  no  notice  or 
knowledge  of  said  deed  until  after  it  was  put  on  record, 
and  that  the  judgment  against  Joseph  McCldlan  remains 
wholly  impaid. 

Does  the  paragraph  present  a  good  cause  of  action  ?  In 
framing  it,  the  pleader  probably  intended  to  base  it  on  §  11, 
of  the  ^^  Act  concerning  real  property  and  the  alienation 
thereof,"  1  G.  &  H.  259,  which  declares  that,  "No  con- 
veyance  of  any  real  estate  in  fee  simple,  &c.,  shall  be  valid 
and  effectual  against  any  person  other  than  the  grantor,  his 
heirs  and  devisees,  and  persons  having  notice  thereof, 
unless  it  is  made  by  a  deed  recorded  within  the  time,  and 
in  the  manner  provided  in  this  act"  The  sixteenth  section 
of  the  act  provides  when  and  where  such  deed  shall  bo 


MAY  TEEM,  18C5.  167 

Rnnjan  and  Others  9.  McClellan  and  Others. 

recorded,  and  ite  provisions  most  be  looked  to  in  ascertain* 
ing  the  proper  construction  to  be  given  to,  and  the  eflfect 
of,  the  former  section.  The  latter  provides  that  "every 
conveyance  or  mortgage  of  lands,  or  of  any  interest 
therein,  and  every  lease  for  more  than  three  years,  shall  be 
recorded  in  the  recorder's  office  of  the  county  where  such 
lands  shall  be  situated;  and  every  such  conveyance  or  lease, 
not  so  recorded  within  ninety  days  from  the  execution 
thereof,  shall  be  fraudulent  and  void  as  against  any  subse- 
quent purchaser  or  mortgagee,  in  good  faith,  and  for  a 
valuable  consideration."  In  this  case,  the  deed  was  not 
recorded  within  the  time  limited  by  the  statute,  nor 
until  after  the  recovery  of  the  judgment  in  favor  of 
McDonald  ^  Boache  against  Joseph  McCldlan^  the  grantor, 
and  the  entry  of  replevin  bail  thereon  by  Runyan. 

Under  the  provisions  of  §§  526  and  527  of  the  code,  2 
G  &  n.,  263,  264,  the  judgment  was  a  lien,  from  tie 
date  of  ita  rendition,  on  all  the  lands  of  the  said  Joseph 
McCWlan^  whether  in  possession,  reversion,  or  remainder, 
&c.  But  as  he  had  sold  and  conveyed  the  lot  in  contro- 
versy to  Jacob  McClellan  and  WiUiam  Bamcttj  long  prior  to 
the  date  of  the  judgment,  he  had  no  title  or  interest  in  it, 
at  that  time  or  afterward,  to  become  the  subject  of  a 
judgment  lien.  The  judgment  plaintiffs,  therefore,  acquired 
no  lien  on,  or  interest  in,  the  lot  by  their  judgment 

The  deed  was  valid  as  against  Joseph  McClellan^  the 
grantor  and  judgment  defendant;  and  as  the  plaintiffs, 
McDonald  ({*  Boache^  can  only  claim  an  interest  in  the  lot  by 
virtue  of  their  judgment  attaching  as  a  lioii  thereon, 
through  a  title  in  him,  and  as  no  such  title  existed,  it 
follows  that  a  failure  to  record  the  deed  within  the  time 
required  by  the  statute,  and  the  ignorance  of  the  judgment 
plaintiffs  of  its  existence,  cannot  create  such  lien.  But  it  is 
insisted  that  Runyan  was  induced  to  become  replevin  bail 
on  the  judgment,  under  the  belief  that  the  title  to  the  lot 
was  in  Joseph  McCleUanj  and  the  judgment  a  lien  thereon, 
an4  that,  tiierefore,  he  is  injuriously  sheeted  by  the  failure 
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to  record  tho  deed  within  the  time  limited  by  the  statute. 
By  becoming  replevin  bail,  Runyan  became  a  judgment 
debtor,  not  a  judgment  creditor.  The  lien  of  the  judgment 
operated  not  for,  but  against  him,  as  it  bound  his  real  estate 
in  tho  county  for  its  payment ;  and  if,  by  reason  of  his  liability 
as  such  bail,  ho  is  regarded  in  tlie  light  of  a  creditor  of 
Joseph  McCUUaUy  still,  we  are  at  a  loss  to  see  how  he  can 
occupy  any  better  position  than  the  judgment  plaintiflB; 
and,  therefore,  in  our  judgment,  if  the  deed  is  valid  against 
tlio  judgment  plaintiff,  it  must  also  be  held  valid  as  against 
tho  replevin  bail. 

In  Clienyworth  v.  Dailyj  7  Ind.  284,  it  was  held  by  this 
court,  that  a  mortgage  of  personal  property,  the  mortgagor 
remaining  in  possession  of  the  mortgaged  goods,  and  tho 
mortgage  not  being  recorded  within  ten  days  from  the  date 
of  its  execution,  was  absolutely  void  as  to  creditors,  and  it 
is  insisted  that  the  statute  under  which  that  ruling  was 
made,  is  similar  to  the  one  under  consideration,  and  that 
the  decision  in  that  case  is,  therefore,  decisive  of  the  con- 
struction to  be  given  to  this  statute.  But  we  do  not  think 
so.  There  the  statute  provided  that,  "No  assignment  of 
goods  and  chattels,  by  way  of  mortgage,  shall  be  valid 
against  any  other  person  than  the  parties  thereto,  where 
the  possession  of  such  goods,"  &c.,  "  is  not  delivered  to  tho 
mortgagee,  unless  such  assignment  shall  be  proved  or 
acknowledged,"  &c.,  "and  recorded,"  &c.,  "within  ten  days 
after  the  execution  thereof."  No  exception  is  made  as  to  per- 
sonshaving  notice  of  the  existence  of  the  mortgage,  and  it  was 
held,  therefore,  that  it  was  absolutely  void  as  against  creditors. 
But  in  the  case  at  biu*,  the  eleventh  section  expressly  excepts 
from  tiie  benefits  of  the  statute  persons  having  notice 
thereof;  whilst  section  16  only  renders  such  an  unrecorded 
deed  to  landa,  "fraudulent  and  void,  as  agsdnst  any  subse- 
quent purcdiaser  or  mortgagee  in  good  faith,  and  for  a 
valuable  consideration."  There  is  no  conflict  in  these 
sections,  and  they  must  be  construed  together.  Both,  in 
efiect,  pro^ndo  that  such  an  unrecorded  deed  shall  bo  valid 
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as  against  all  persons  having  notice  thereof;  whilst  section 
idxtecn  more  clearly  defines  the  class  of  persons  as  to  whom 
it  shall  be  void,  viz :  "any  subsequent  purchaser,  or  mort- 
gagee, in  good  faith,  and  for  a  valuable  consideration."  In 
looking  at  the  provisions  of  both  sections,  and  construing 
them  together,  we  think  it  clear  that  the  deed  can  only  be 
held  void  as  to  a  person  who  has,  without  notice,  in  good 
faith,  and  for  a  valuable  consideration,  acquired  a  legal 
interest  ia  the  land. 

The  paragraph  of  the  complaint  under  consideratioii 
does  not  show  that  the  plaintifis,  or  either  of  them,  have 
acquired  such  an  interest,  and  Ihe  demurrer  to  it  was, 
therefore,  correctly  sustained. 

The  judgment  is  afiirmed,  with  costs. 

8.  MajcTy  for  appellant. 

T.  W.  TFootten,  for  appellee. 


Edmubbs,  Treasurer  of  the  City  of  Terre  Haute  v. 
GooEiNS  and  Others. 

In  the  year  1856,  the  city  council  of  the  city  of  Terre  Hante  passed  a 
resolution  extending  the  city  limits,  by  annexing  thereto  certain  con- 
tiguous territory.  Suit  by  the  owners  of  the  lots  so  annexed  to  ex^oin 
the  collection  of  taxes  assessed  by  the  city. 

HtH  that  any  defeot  in  the  proceedings  of  the  council  was  cured  by  see. 
83  of  the  act  of  March  9^  1857,  for  the  incorporation  of  cities,  1  0.  ft 
n.  239. 

APPEAL  from  the  Vigo  Circuit  Court 

Elliott,  C.  J. — Suit  hy  the  appellees  against  Edmunds^ 
Treasurer  of  the  City  of  Tare  HavJte^  to  eiyoin  the  collec- 
tiou  of  taxes  assessed  by  the  city  on  certsun  lots  claimed  to 
bo  within  the  city  limits. 

The  common  council  of  the  city,  in  1856,  by  resolution, 
extended  the  city  limits,  by  annexing  thereto  certain  con- 
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tigaous  territory  on  the  south,  aadalso on  the  north,  of  the 
city.  Part  of  the  plaintiffa  own  portions  of  the  territory 
annexed  on  the  south,  and  the  others  own  portions  of  that 
annexed  on  the  north. 

Taxes  were  assessed  by  the  city  against  the  plainti£b  on 
the  property  so  annexed,  and  they  filed  a  complaint 
against  Edmunds^  the  treasurer,  to  eiyoin  the  collection  of 
such  taxes,  alleging  that  the  annexation  is  illegal  and  void. 

Edmunds  answered  by  general  denial,  and  the  parties 
agreed  that  all  legal  defenses  mi^t  be  given  in  evidence 
under  that  answer. 

The  cause  was  submitted  to  the  court  for  trial,  which 
resulted  in  a  finding  for  the  plaintiff,  and  a  perpetual 
ix^tmction  against  the  collection  of  the  taxes.  Edmunds 
appeals  to  this  court.  The  evidence  is  all  in  the  record. 
It  consists  mostiy  of  an  agreement  of  facts  by  the  parties, 
and  admissions  on  the  trial,  and  presents  no  question  of 
conflict  of  evidence. 

The  facts  are  substantially  as  follows:  The  territory 
annexed  on  the  south,  by  the  resolution  of  the  common 
council,  was  embraced  by  the  original  plat  of  the  city,  and 
known  thereon  as  out-lots,  regularly  platted  and  numbered, 
and  the  plat  duly  recorded.  The  lots  belonging  to  the 
plaintiffs  varied  in  size  from  five  to  thirty  acres,  one  lot 
containing  sixty-five  acres.  The  extension  of  the  city 
limits  on  the  north,  by  the  resolution  of  the  common 
council,  embraced  a  part  of  the  sixteenth  section,  known  as 
school  lands.  In  1838,  the  school  conmussioner  of  Vigo 
county,  being  about  to  sell  siud. section,  and  for  the  purpose 
of  enhancing  the  value  thereof  at  such  sale,  laid  off  and 
platted  said  section  into  lots  and  streets,  but  not  for  the 
piu'pose  of  their  annexation  to  the  city,  but  with  a  view  to 
their  better  sale  as  school  lands.  The  lots  thus  platted 
wore  regularly  numbered  on  the  plat,  and  varied  in  bizc 
from  two  to  ten  acres.  They  were  sold  by  the  school  com- 
missioner on  the  15th  of  December,  1838.    The  plat  was 


MAY  TEEM,  1865.  171 


Cdsrandi^  TreMQier  of  tbe  City  of  Tem  Hftute,  v.  Qookiss  and  OiherB. 

acknowledged  and  recorded  in  the  recorded  office  of  the 
county,  on  the  26th  of  Mdrch^  1839. 

At  the  time  the  plat  was  made  and  the  lots  sold,  thej 
were  not  conliguoas  to  the  city  of  Tare  Havie^  as  the 
northern  limit  of  the  city  did  not  extend  to  within  a  fourth 
of  a  mile  of  the  south  line  of  the  school  section ;  hut,  on 
the  Gth  of  February y  1880,  and  before  the  plat  of  the  section 
was  acknowledged  or  recorded,  the  corporate  limits  of  the 
city  were  extended  to  the  south  line  of  said  section, 
whereby  the  lots  so  platted  and  sold  by  the  school  commis- 
sioncr  became  contiguous  to  the  city. 

It  was  admitted  on  the  trial  that  the  city  of  Tcrre  Haute 
was  incorporated  under  the  ''Act  for  the  incorporation  of 
cities,  approved  June  18th,  1852.'' 

A  copy  of  the  resolution  of  the  common  council  extend* 
ing  the  boundaries  of  the  city  so  as  to  include  the  lots  b# 
annexed,  was,  on  the  12th  of  November^  1856,  together  with 
a  plat  and  map  of  survey,  defining  the  metes  and  bounda- 
ries of  such  addition,  filed  and  recorded  in  the  ofiice  of  the 
recorder  of  Vigo  county. 

The  common  council,  in  thus  extending  the  city  limits, 
acted  under  the  authority  of  §  81  of  the  <*Act  for  the 
incorporation  of  cities,''  1  R.  S.  1862,  p.  220,  which 
provides,  ''that,  whenever  there  shall  be  lots  laid  off  and 
platted,  adjoining  such  city,  and  a  record  of  the  same  is 
made  in  the  recorder's  office  of  the  proper  county,  the 
common  council  may,  by  a  resolution  of  the  board,  extend 
ihc  boundary  of  such  city  so  as  to  include  such  lots  *r  ^d 
the  lots  thus  annexed  shall  thereafter  form  a  part  of  such 
city,  and  bo  within  the  jurisdiction  of  the  same.  The 
common  council  sliaU  immediately  thereafter  file  a  copy  of 
such  resolution,  together  with  plat  and  map  of  siirvey, 
definiug  the  metes  and  boundaries  of  poeh  addition,  in  the 
office  of  the  recorder  aforesaid,  wlt^ieh  plat  shall  bo 
recorded." 

It  is  urged  by  the  appellees  that  the  plotting  of  the  lots 
annexed  by  the  resolution,  on  the  south,  on  the  original  plat 
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of  the  city,  and  numbering  and  denominating  them  out-lots 
on  such  plat,  did  not  make  them  '^lots  laid  off  and  platted," 
within  the  meaning  of  the  statate.  The  reason  mged  is. 
that  the  statute  referred  to  contemplates  lots  of  less  size, 
such  as  are  usuallj  laid  off  in  cities  or  towns,  for  ordinary 
building  or  business  purposes.  It  will  be  observed  that  the 
statute  does  not  limit,  or  in  any  manner  designate,  the  size 
or  area  of  lots  that  may  be  so  annexed,  nor  are  we  aware  of 
any  law  existing  at  the  time  of  this  extension  of  the  city 
limits,  limiting  the  size  of  city  or  town  lots,  but  it  seems  to 
be  left  entirely  to  the  discretion  of  proprietors. 

It  ia  also  insisted  that  the  plat  of  the  school  section,  by 
the  school  commissioner,  was  not  <^  laying  off  and  platting 
lots,"  within  the  meaning  of  the  statute  authorizing  their 
annexation  to  the  city  by  resolution  of  the  common  council. 

It  is  conceded  that  the  school  commissioner  did  not  sub- 
divide the  section  into  lots,  and  plat  the  same,  for  the  pur- 
pose of  liaving  them  annexed  to,  or  brought  within,  the 
corporate  limits  of  the  city,  for  at  that  time  they  did  not 
adjoin  the  city.  The  section  was  laid  off  into  lots,  and  sold 
as  such,  for  the  purpose,  no  doubt,  of  realizing  the  largest 
amount  possible  upon  its  sale.  The  value  of  the  lots  would 
necessarily  be  greatly  enhanced  by  their  near  proximity  to 
the  city ;  and  tixey  were  so  laid  off  and  sold  with  the  evident 
expectation  that  the  city  limits  would  soon  be  extended  to 
them. 

The  plat  was  duly  acknowledged  and  recorded,  and  the 
city  limits,  soon  after  the  sale  of  the  lots,  were  extended  to 
them,  and  they  thereby  become  contiguous  to  the  city. 
Whatever,  then,  may  have  been  the  intention  of  the  school 
commissioner,  at  the  time  of  making  the  plat  and  sale  of  the 
lots,  they  were,  at  the  time  of  their  annexation  by  the  city 
council,  ^^ots  laid  off  and  platted,  adjoining  the  city,"  and 
the  plats  recorded  in  the  recorder's  office  of  the  proper 
county;  and  it  is  difficult  to  see  why  they  could  not  be  an- 
nexed to  the  ci^  in  the  manner  prescribed  by  the  statute. 
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Sections  82  and  83  of  the  eame  statute,  authorize  con* 
tiguous  territory,  ^^not  platted  or  lidd  off,''  to  be  annexed, 
by  application  to  the  board  of  county  commissioners;  but, 
as  this  territory  had  been  laid  off  and  platted,  and  the  plat 
recorded,  it  would  seem  that  the  jurisdiction  of  the  county 
commissioners  would  thereby  be  defeated. 

See,  as  to  the  word  lot,  as  used  in  the  statute,  The  City  of 
EvansviUe  v.  Page^  23  Ind.  525. 

But  we  do  not  deem  it  necessary  to  determine  the  question 
as  to  the  validity  of  this  annexation,  at  its  date,  as  a  subse- 
quent statute,  we  think,  covers  any  supposed  defect  that 
might  exist. 

The  83d  section  of  the  act  of  March  9, 1857,  on  the  sub- 
ject of  the  incorporation  of  cities,  contains  this  provision: 
"  Whenever  any  city  incorporated  under  the  acts  hereby  re- 
pealed, shall  have,  since  the  adoption  of  said  acts  by  said  city, 
heretofore,  by  a  resolution  of  the  common  council,  annexed 
any  territory  contiguous  to  said  city,  and  shall  have  filed  a 
plat  or  map  of  survey,  defimng  the  metes  and  boundaries 
of  such  annexed  territoiy ,  in  the  office  of  the  recorder  of 
the  proper  county,  such  annexation  of  territory  shall  be 
deemed  to  be  valid  and  effectual,  and  such  annexed  territory 
shall  be  deemed  apart  of  such  city,  and  within  the  jurisdic- 
tion of  the  same,  from  the  time  of  the  adoption  of  the  said 
resolution/'    1  G.  &  H.,  p.  289. 

But  it  is  argued  that  this  provision  was  only  intended  as 
a  saving  clause,  to  save  strictly  legal  annexations  from  the 
effect  of  the  repeal  of  the  statute  of  1852,  and  that  it  was 
not  intended  as  a  curative  proviaon.  We  do  not  think 
so.  This  case  has  been  before  this  court  once  before,  and 
win  be  found  reported  in  20th  Ind.,  447.  It  was  then  held 
that  the  annexation  of  the  territory,  by  the  common  council, 
if  not  in  strict  compliance  with  the  statute  of  1852,  was  cured 
of  any  supposed  defect  by  the  statute  of  1857,  and  we  adhere 
to  that  opinion. 

The  judgment  of  the  circmt  court  must,  therefore,  be 
reversed,  as  all  other  questions  raised  by  the  pleadings  in 
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the  case,  than  the  one  here  decided,  were  waived  in  the 
court  below,  by  the  agreement  of  the  parties. 

The  judgment  is  reversed,  with  costs,  and  the  canse  re- 
manded, with  instructions  to  the  circnit  court  to  dissolve  the 
injanction,and  render  final  judgment  in  favor  of  thedef^d- 
ant,  and  against  the  plaintiffs  below  for  costs. 

a  Y.  PaUersan,  W.  Macky  J.  N.  Heree  and  MeDmM  ^ 
Hoachey  for  appellant. 

jS^A  and  Jfac&«  for  appellees. 
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}»  ^1  Qbat  v.  StrvBR  and  Others. 

DfixiTKKSR. — Nxw  Teux. — Askj  afttter  for  whieh  a  new  trial  may  h% 
granted,  as  specilied  in  see.  852  of  the  code,  most,  in  order  to  be  arailable 
as  error  in  the  Supreme  Ck>nrt)  have  been  made  the  foundation  of  a  moCkm 
for  a  new  trial  in  the  court  below.  But  rulings  upon  demtcmrs  to 
pleadings  are  not  within  the  mle.    Page  177. 

LnrxTATiONS. — Suit  to  Ayoip  SKEsirr's  SjiLC-^See.  211,  2  G.  &  H.  168^ 
which  enacts  that  actions  for  the  recoTory  of  real  property  sold  on 
execution,  brought  by  the  execution  debtor,  his  heirs,  ftc,  must  be  begun 
within  ten  years  after  the  sale,  does  not  mean  that  a  sheriif  s  sale  ahall 
be  beyond  question  after  the  lapse  of  ten  years,  Where  the  possession  of 
the  execution  defendant  has  not  been  disturbed  during  that  period,  nor 
that  after  the  sheriff's  sale  has  been  declared  Toid  by  judicial  determina- 
tion, it  sliall  yet  be  protected  by  the  expiration  of  ten  years  ftom  its  date. 
Page  178. 

Sjool — But  where  nearly  twenty  yean  harei  elapsed  after  the  date  of  the 
sale,  and  during  aU  that  time  the  purchaser  has  been  in  adrerae  poeaes 
don,  the  statute  does  apply,  and  is  a  bar  to  an  action  for  the  reooTery  of 
the  land.    Page  178. 

SAMS.— It  has  been  held  by  this  court  thai  the  statute  applies  wtn  where 
the  court  has  not  acquired  Juriadietion  OTir  the  persons  of  the  owners  of 
the  land  s<^d.  Indeed,  the  statute  would  be  usdeM^  if  it  only  protected 
titles  which  do  not  need  protection.    Page  177. 

Sams. — Statutes  against  f^uds  cannot,  as  a  general  rule,  be  pleaded  to 
protect  a  fraud;  but  it  is  not  so  as  to  ttatutee  of  lialtattonBi  exoept  in 
peculiar  cases  in  equity. 
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5Ii8D£8CRiPTiOK  Of  Lahd8. — ^Tho  Uiids  oonTeyed  by  a  mortgage  were 
described  as  <'iho  soutb-west  quarter  of  aection  81,  township  4  nonh, 
mnge  11  cast,  and  also  the  following  tract,  a^oining  the  above  desoribed 
tract  on  tho  west,  to-wit:  forty  rods  in  width  off  of  the  east  side  of  the 
north^att  quarter  of  section  86,  township  4,  of  range  10  east,  which 
said  tract  extends  forty  rods  in  width,  as  aforesaid,  and  from  the  north 
line  to  the  south  line  of  said  last  mentioned  quarter  section." 

Ifetdf  that  the  description  is  repugnant  and  impossible,  if  effect  be  giten 
to  all  of  its  terms,  as  the  north^tut  quarter  of  section  86,  &c.,  cannot 
adjoin  on  the  west  the  aouth^^est  quarter  of  0cction  81. 

ITeldy  also,  that  there  were  two  descriptions  of  forty  acres  In  the  mortgage, 
either  of  which,  Uken  alone,  would  be  perfect,  and  it  was  OTidently  not 
intended  to  conyey  both.  If  both  are  oqually  certain,  then  both  must  be 
held  Yoid,  but  if  one  is  less  likely  to  be  erroneous  than  the  other,  the 
court  will  adopt  the  former,  to  giro  effect  to  the  conyeyanoe. 

Ifeldj  also,  that  there  was  less  probability  of  mistake  in  that  part  of  the 
description  which  described  the  second  tract,  forty  rods  in  width,  as 
'<a<^oinlng  the  former  on  the  west,''  than  in  the  description  of  the  quarter 
section,  by  numbers,  in  which  such  forty  acre  tract  was  situated,  and 
hence  the  court  will  giro  effect  to  the  former,  and  reject  tho  latter. 

M^Txns  iH  Chakceet. — Under  the  statute  of  1886,  masters  in  chanoeiy 
had  general  authority  to  take  the  acknowledgment  of  deeds. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Frazer,  J. — Complaint  in  three  paragraphs.  1.  In 
the  usual  form  in  ejectment  under  the  code.  2.  That  the 
plaintiff  is  tho  owner  in  fee  of  the  lands  described  in  the 
first  paragraph ;  that  in  February^  1839,  he  and  his  wife 
mortgaged  the  same  to  one  JtEtchdlj  to  secure  (8,000 ;  that 
on  the  8d  of  AprUj  1841,  MUchell  filed  a  bill  in  chancery  for 
foreclosure  and  the  sael  of  the  mortgaged  premises;  that 
proceedings  upon  the  bill  afterward  abated  by  the  death 
of  MUchdly  and  were  revived  by  Mb  administrators  de  bonis 
nan,  (the  defendant,  SHverj  haviBg  first  been  appointed 
administrator  and  tie8igned,)'and  a  decree  for  the  sale  of 
the  lands  obtained ;  thgt  the  sheriff,  by  virtue  of  an  order 
of  sale,  issued  January  26, 1844,  ddld  the  lands  in  one  body, 
(the  south-west  quarter  of  section  81,  township  4  north, 
range  11  east,  and  forty  rods  in  widtii  adjoining,  off  of  the 
cast  side  of  the  south  east  quarter  of  section  86,  township 
4  north,  range  10  east,  extending  from  the  north  to  the 
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Bouth  line  of  the  last  mentioned  quarter  Bection,)  to  the 
defendant,  Stiver^  for  the  nominal  sum  of  f  300,  and  con- 
veyed the  same  to  liitn  by  deed ;  that  the  lands  might  have 
been  sold  in  parcels  without  injury,  so  as  to  have  satisfied 
the  decree  with  a  part  of  the  lands;  that  the  plaintiff,  when  the 
proceedings  to  revive  the  chancery  suit  were  begun,  resided 
in  Harrison  coimty,  and  that  he  had  no  notice  of  said  proceed- 
ings, nor  was  any  summons  issued,  nor  had  he  any  knowledge 
or  information  of  the  decree  and  sale ;  that  he  did  not  appear ; 
that  he  did  not  learn  of  the  same  until  i^e6ruary,  1859 ;  that 
Stiver  J  by  fraud,  procured  the  sale,  and  made  the  purchase  at 
f  300 ;  that  but  for  such  fraud  the  lands  would  have  sold  for 
$6000 ;  that  Stiver^s  wife  was  MitcheWs  only  child;  that  he 
was  appointed  administrator  of  Mitchell  in  1842;  that 
desiring  to  purchase  the  lands  ("the  Gray  farm,'*)  he 
resigned  the  administration,  upon  an  agreement  with  lecher 
^  PhillipSy  who  were  afterward  the  administrators  de  bonis 
nonj  that  if  they  would  secure  to  him  the  title  to  the 
"Gray  farm,"  he  and  his  wife  would  convey  to  them  the 
"home  farm,"  belonging  to  JUUcheirs  estate ;  that  Pitcher  ^ 
Phillips  gave  jSKuer  a  bond,  with  surety,  conditioned  to  carry 
out  the  agreement;  that  Stiver  did  convey  the  "home  farm"  to 
them ;  that  the  sheriff's  sale  of  the  "Gray  &rm"  was,  with 
saver's  knowledge,  conducted  so  as  to  avoid  competition  in 
bidding;  that  the  land  was,  and  is,  worth  $6000;  that 
Stiver  holds  possession  without  right,  and,  on  request,  in 
February,  1861,  refused  to  give  possession,  and  pretends  to 
own  the  same  in  fee ;  that  the  other  defendants  are  Stivers 
tenants,  &c.  The  third  paragraph  is  like  thb  second,  except 
that  it  alleges  no  fraud  against  Stiver. 

The  defendants  answered:  Ist,  general  denial;  2d,  that 
the  cause  of  action  did  not  accrue  within  twenty  years 
before  the  suit  was  commenced;  Sd,  to  the  second  and 
third  paragraphs  of  the  complaint,  that  the  cause  of  action 
^d  not  accrue  ¥dthin  ten  years  before  the  commencement 
of  the  suit.  The  plaintiff  demurred  to  the  third  para- 
graph of  the  answer;  hie  demunw  was  overruled^  and  he 
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excepted,  and  stood  by  his  demurrer.  There  was  a  reply 
of  general  denial  to  the  second  paragraph  of  the  answer. 
Trial  by  the  court;  finding  for  the  defendants,  and  judg- 
ment thereon,  after  an  inefiectual  motion  for  a  new  trial  by 
the  plaintiff. 

We  are  called  upon  to  rewew  the  action  of  the  court 
below  upon  the  demurrer  to  the  third  paragraph  of  the 
answer.  It  is  suggested  on  behalf  of  the  appellees  that, 
under  the  statute,  the  whole  case  could  properly  have  been 
tried  upon  the  first  paragraph  of  the  complaint,  and  the 
general  denial  thereto;  that  all  other  pleadings  were 
unnecessary,  needlessly  incumbering  the  record,  and  that, 
therefore,  tins  court  could  not  reverse  the  case  upon  the 
pleadings.  This  would  be  correct,  if  under  the  second  and 
third  paragraphs  of  the  complaint,  no  other  relief  could  be 
obtained  than  the  mere  recovery  of  the  possession  of  the 
lands,  with  damages.  But  a  case  of  the  kind  might  be  so 
presented  in  the  evidence,  that  though  the  plaintiff  would 
have  no  right  to  the  possession,  he  might  nevertheless  be 
entitled  to  have  the  sheriff's  sale,  or  even  the  decree,  vacated. 
We  do  not  perceive  that  we  can,  on  the  ground  urged, 
properly  avoid  meeting  the  question  as  to  the  sufficiency  of 
the  third  paragraph  of  the  answer.  Nor  was  it  necessary, 
as  IB  insisted  in  argument,  that  the  ruling  upon  the 
demurrer  should  have  been  assigned  as  a  cause  for  a  new 
triaL  Errors  of  law  occurring  at  the  trial,  it  has  been 
held  by  this  court,  are  waived,  unless  taken  advantage  of 
upon  such  a  motion.  2  G.  &  H.  214.  And  the  general 
prib[iciple,  now  well  settled,  is  that  any  matter  for  which  a 
new  trial  may  be  granted^  as  specified  in  §  352  of  the  code, 
must,  in  order  to  be  available  in  this  court,  have  been  made 
the  foundation  of  a  motion  for  a  new  trial  below.  Kent  v. 
Lawson,  12  Ind.  675.  But  rulings  upon  demurrers  to 
pleadings  have  been  held  not  within  the  rule,  because  not 
witMn  that  section  of  the  statute.  Commissioners^  ^c.  v. 
JBOsland,  12  Ind.  668. 

It  is  enacted  that  suits  for  the  recovery  of  real  property 
Vol.  XXIV.— 12. 
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fiold  on  ezecationy  brought  bj  the  execution  debtor,  must 
be  brought  within  ten  years  alter  the  sale.  2  G.  ft  H.  158. 
The  answer  was  evidently  framed  to  make  a  defense  under 
this  statute. 

In  Hutchens  v.  Ladey^  11  Ind.  456|  it  was  held  that  this 
statute  was  not  applicable  in  a  case  where,  in  a  suit  to 
recover  possession,  brought  by  the  purchaser,  within  the  ten 
years,  the  sale  had  been  declared  void  in  this  court,  and  the 
suit  abandoned.    In  that  case,  the  execution  defendant  was 
in  possession  when  the  first  suit  was  brought.    He  could 
bring  no  suit  to  recover  lands  of  which  he  held  possession. 
The  statute  does  not  mean  that  a  sheriff's  sale  shall  be 
beyond  question  after  the  lapse  of  ten  years,  where  the 
possession  of  the  execution  defendant  has  not  been  dis- 
turbed during  that  period.    Nor  can  it  mean  that,  after  the 
sherifii'^s  sale  has  been  declared  void  by  judicial  determina- 
tion, it  shall  yet  be  protected  by  the  expiration  of  ten 
years  from  its  date.    The  statute  is  one  of  repose;  but  to 
make  such  a  use  of  it  as  that,  would  be  to  uiusettle 
titles,  and   not  to  give  them  rest,  and  would  defeat  the 
object  of  the  statute.    But  this  case  does  not  fidl  within 
the  principle  alluded  to.    Here  nearly  twenty  years  had 
elapsed  after  the  date  of  the  sale,  and  during  all  that  time 
the   purchaser   had   been  in  adverse   possession  of  the 
premises.    We  speak  of  what  the  pleadings  show.    The 
statute  was  intended  for  exactly  such  a  case,  and  to  hold 
otherwise  would  be  absolutely  to  nullify  it.    This  court  has 
held,  in  a  case  involving  like  principles,  that  Ihe  statute 
applies  even  where  the  court  ^as  not  acquired  jurisdiction 
over  the  persons  of  the  owners  of  the  lands  sold.    Vcmdeaoev. 
iJfiKito,  13Ind.l05;  Via  v.  Lofton,  14  Ind.  844.    Indeed, 
the  statute  would  be  useless,  if  it  protected  only  titles 
which  do  not  need  protection. 

But  it  is  contended  that  no  man  eaa  plead  a  statute 
to  protect  him  in  the  enjoyment  of  rights  fraudulently 
obtained.  We  do  not  concede  this  proposition  in  the 
broad  terms  in  which  it  is  expressed,  and  we  know  of  no 
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authority  which  supports  it,  and  none  is  cited.  It  is 
true  that  statutes  against  frauds  cannot,  as  a  general  rule^ 
be  pleaded  to  protect  a  fraud.  But  wo  have  never  under- 
stood that  it  had  been  so  held  as  to  statutes  of  limitations, 
except  in  peculiar  cases  in  equity.  It  is  surely  within  the 
scope  of  legislative  authority  to  say,  that  after  the  lapse  of 
a  given  time,  a  transaction  shall  not  be  open  to  inquiry. 
In  the  case  in  judgment,  it  has  been  so  enacted.  There  is 
no  room  to  question  the  intention  of  the  statute.  It 
was  designed  to  give  security  to  those  holding  possession 
under  titles  arising  under  sales  by  sheriffs.  This  case  is 
within  the  intention,  and  we  must  apply  the  law  as  we  find 
it  to  exist. 

It  is  contended  that  the  court  erred  in  finding  for 
the  defendants,  as  to  the  forty  acres  of  land  in  section  86, 
township  4,  range  16.  This  proposition  rests  wholly  upon 
the  effect  to  be  given  to  the  description  of  the  lands 
as  contained  in  the  mortgage,  and  which  was  carried 
into  the  decree  of  foreclosure  and  subsequent  proceedings 
under  it.  That  description  is  as  follows :  '^The  8oath*west 
quarter  of  section  31,  township  4,  north,  range  10,  east;  and 
oLbo  the  following  tract,  adjoining  the  above  described 
tract  on  the  west,  to-wit :  forty  rods  in  width  off  of  the 
east  side  of  the  north-eaat  quarter  of  section  86,  township  4, 
range  10,  east,  which  said  tract  extends  forty  rods  in  width, 
as  aforesaid,  and  from  the  north  line  to  the  south  line  of 
said  last  menHoned  quarter  section/'  This  description  is 
repugnant  and  imposrible,  if  effect  be  given  to  all  its  terms, 
inasmuch  as  the  rwrth-tast  quarter  of  section  86,  township 
4,  range  10,  cannot  adjoin  on  the  west  the  south-west 
quarter  of  section  81,  township  4,  range  11,  as  is  apparent 
finxn  a  diagram. 


180  SUPREME  COURT  OF  INDIANA. 

Oray  V.  SUrer  and  Others. 


K.  10. 

a.  11 

Seotioii 

N.  X.  QE. 
36. 

SecUon 

31. 

••■.  QS. 

i.  W.  QB. 

The  mortgage  was  in  form  an  absolute  deed,  with  a 
separate  written  defeasance  from  Mtchell  to  Gray^  of  even 
date  with  the  deed.  In  the  defeasance,  the  land  is  described 
as  being  the  same  upon  which  MUchdl  held  a  mortgage 
from  Gray  for  $1200,  and  the  same  upon  which  Gray  then 
resided,  containing  one  hundred  and  ninety-nine  acres, 
more  or  less.  The  mortgage  for  $1200,  from  Gray  to 
Mitchdly  describes  the  strip  forty  yards  in  width  as  being  in 
the  sotUh-^sjst  quarter  of  section  86.  It  appears  in  evidence, 
also,  that  that,  together  with  the  quarter  section  concerning 
which  there  is  no  trouble  as  to  description,  constituted  the 
farm  upon  which  Gray  resided  when  the  first  mentioned 
mortgsige  and  defeasance  were  executed.  Inasmuch  as  the 
deed  and  the  defeasance,  taken  together,  constitute  the 
contract,  both  are  to  be  looked  at ;  and  it  would  follow  that 
no  difficulty  exists  in  ascertaining  the  lands  mortgaged, 
and  that  a  mistake  in  the  scrivener,  in  writing  north  instead 
of  souths  is  obvious.  But  the  land  was  purchased  by  Stiver 
by  the  description  in  the  last  mortgage,  and  by  that  des- 
cription it  was  exposed  to  sale  by  the  sheriff,  so  that,  after 
all,  we  must  determine  the  question  under  consideration  by 
the  langaage  used  in  the  mortgage,  without  the  aid 
of  other  circumstances;  for  the  purchaser  would  take 
the  lands  struck  off  to  him  by  the  sheriff  and  none  other. 
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There  are  really  two  deBcriptions  of  forty  acres  in  the 
mortgage,  either  of  which,  taken  alone,  is  perfect,  to-wit : 
a  strip  forty  rods  wide  off  of  the  east  side  of  the  north-east 
quarter  of  section  86 ;  and  a  strip  forty  rods  wide,  adjoin- 
ing on  the  west  the  south-west  quarter  of  section  81. 
These  are  different  tracts,  and  it  was  not  intended  to  convey 
hoth.  Can  it  be  determined  from  the  language  employed 
which  one  is  meant?  If  it  can,  then  such  determination 
settles  the  question.  If  both  descriptions  are  equally  cer- 
tain, then  both  must  be  held  void;  but  if  one  is  less  likely 
to  be  erroneous  than  the  other,  then  the  latter  will  be 
rejected  as  a  mistake,  for  there  is  a  mistake  evidently. 
This  is  the  rule  to  be  deduced  from  the  cases,  for  '^the  law 
shall  make  such  construction  as  the  gift  by  possibility  may 
take  effect.''  Co.  Lit.  183,  b.  Aman  cannot  be  mistaken  as 
to  the  location  of  a  strip  of  land  forty  rods  wide,  adjoining 
on  the  west  a  quarter  section  with  which  he  is  acquainted, 
but  he  might  easily  mistake  the  number  of  the  lot  or 
section,  or  the  particular  quarter  section  of  which  it  con- 
stituted a  part  In  a  survey,  courses  and  distances  yield  to 
monuments,  or  other  objects  of  which  the  senses  can  take 
cognizance,  and  the  most  notorious  of  these  are  deemed 
the  most  reliable  indicia  of  the  intention  of  the  parties. 

In  Worthington  v.  Hylyer^  4  Mass.  196,  the  land  was 
described  as  "my  farm  in  &c.,  on  which  I  now  dwell,  being 
lot  17,  &c.,  containing  one  hundred  acres,  with  my  dwelling 
house  and  bam  thereon  standing,  bounded  &c.,  having  a 
highway  through  it."  The  boundaries  ^ven  were  those  of 
lot  17,  but  the  grantor's  house  and  bam  were  not  ppon  that 
lot,  he  did  not  reside  upon  it,  nor  was  there  a  highway 
through  it  It  was  held  that  the  tract  of  land  on  which 
were  the  dwelling  house  and  bam  passed  by  the  deed.  In 
McNaughion  v.  LoomiSy  18  Johns.  81,  S.  C,  19  Johns.  449, 
the  grant  was  of  "  part  of  lot  51,  of  the  second  division  of  a 
patent  granted  to  Isaac  Sawyer  and  others,  in  the  town  of 
Cambridge^  &c«,  bounded  Ac.,''  giving  metes  and  bounds, 
and  monuments  at  the  comers.    The  monuments  were  not 


182  SUPREME  COURT  OP  INDIANA. 

Gray  v.  Stiver  and  Others. 

to  be  found  on  lot  51,  but  were  found  on  lot  50,  corres- 
ponding with  the  boundaries  mentioned  in  the  deed.  It 
was  held  that  the  tract  passed  which  was  designated  by  the 
monuments.  SraNCEB,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "We  have  a  right  to  presume,  either  that  these 
monuments  were  erected  by  the  parties  prior  to  the 
conveyance,  or  that  they  went  upon  the  land  and  ascer- 
tained them  to  be  there.  *  *  These  monuments 
are  part  of  the  description,  and  a  much  more  important 
part  than  the  expressions  in  the  deed,  'being  part  of  lot 
no.  51,  in  the  second  division  of  a  patent  granted  to  Isaac 
Sawyer  and  others.*  Indeed,  I  consider  the  number  of  the 
lot  no  more  important  than  the  fact  asserted  that  the  patent 
was  granted  to  Isaac  Sawyer  and  others ;  and  suppose  that 
this  part  of  the  description  was  untrue,  and  that  it  had 
been  granted  to  John  Sawyer,  surely  that  mistake  would 
not  avoid  the  grant.  *         *  *  *  There 

is  another  principle  applicable  in  the  case.  Here  is  a  flat 
contradiction  in  the  description,  and  then  we  ought  to  take 
that  which  is  most  stable  and  certain,  *  *  and  in 
point  of  certainty  the  number  holds  no  comparison  with 
the  monuments."  See,  also,  Flagg  v.  Thurstorij  18  Pick. 
150 ;  BosiDorth  v.  Sturtevantj  2  Cush.  892 ;  Bates  v.  Tymason, 
IS  Wend.  300. 

We  are  of  opinion  that  there  was  no  error  in  the  finding 
as  to  the  forty  acres,  and,  without  extending  this  opinion 
by  a  discussion  of  the  evidence,  we  are  of  opinion  that  the 
whole  finding  was  right  upon  the  evidence. 

There  are  some  questions  made  as  to  the  admissibility  of 
certain  deeds  in  evidence,  but  we  deem  them  unimportant, 
inasmuch  as,  in  the  light  of  the  views  already  expressed, 
the  result  must  be  the  same,  whatever  might  be  our  opinion 
upon  these  questions.  We  think,  however,  that  under  the 
statute  of  1836,  masters  in  chancery  had  general  authority 
to  take  the  acknowledgment  of  deeds. 

A  question  is  also  made  upon  the  record  of  the  fore- 
closure suit,  as  to  whether  it  was  void  for  the  want  of 
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proper  notice  to  Gray.  We  have  not  examined  that 
question,  because  the  opinion  ah*eady  given,  as  to  the 
statute  of  limitations,  renders  it  an  immaterial  question. 

The  judgment  is  affirmed,  with  costs. 

J.  SuIUvoTi,  A.  C.  Dewey,  H.  W.  Hanringtm  and  McDon- 
ald ^  JRoackey  for  appellant 

M.  G.  Bright,  S.  J.  Bright  and  C.  K  Walker,  for 
appellees. 


Wood  t\  Sixby. 


Warbbv  ov  NoBTHx&ii  Peisoh — Rkxotal  ov.— Undor  th«  law  gOTerning 
the  NorUieni  State  Prison^  the  board  of  control  of  the  prieon  have  no 
power  to  remove  the  warden  from  office  before  the  expiration  of  his  term, 
except  for  cause,  and  where  no  cause  is  assigned,  such  attempted  removal 
is  illegal  and  void. 

APPEAL  from  the  Mdrum  Common  Pleas. 

Elliott,  C.  J* — Suit  by  Sdby  against  Wood  to  recover 
the  possession  of  a  book  case,  of  the  value  of  ^^100.  Wood 
answered  by  a  general  denial.  The  issue  was  tried  by  the 
court,  who  found  for  the  plaintiff,  and,  over  a  motion  for  a 
new  trials  rendered  judgment  on  the  finding.  Wood 
appeals. 

The  evidence  is  made  a  part  of  the  record  by  a  bill 
of  exceptions,  and  consists  solely  of  an  agreement  of  facts 
between  the  parties,  from  which  it  appears  that  the  right  to 
the  book  case  depends  upon  the  question,  which  of  the 
parties  litigant  is  legally  entitled  to  the  office  of  warden  of 
the  Forthem  State  Prison,  ckdmed  by  both. 

The  agreement  is  as  follows : 

^It  is  agreed  by  the  parties  to  this  suit,  that  the  right  to 
the  possession  of  said  property  depends  on  the  following 
facts,  to-wit: 

"The  defendant  was,  by  the  proper  board  of  directors, 
appointed  warden  of  the  Northern  State  Prison,  on  the 
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11th  day  of  Marchy  1868,  for  the  term  of  four  years,  gave 
boud,  and  was  duly  qualified  and  commissioned,  and  entered 
upon  the  duties  of  said  office,  and  has  continued  therein 

to  this  date.    That,  on  the  day  of  June,  1865,  the 

said  board,  without  assigning  any  reason  or  cause,  removed 
said  defendant  from  said  office,  and,  on  the  same  day,  said 
board  appointed  said  plaintiff  to  said  office,  as  warden  of 
said  prison,  who  then  and  there  gave  proper  bond,  and  was 
duly  qualified.  Kow,  if  said  board  had  power  to  remove 
said  defendant  from  said  office,  without  assigning  any  cause 
or  reason  therefor,  and  appoint  said  SeUby  to  said  office, 
then  the  plaintiff  is  entitled  to  said  property,  and  to  a 
judgment. 

<^This  question  is  presented  in  good  faith,  to  try  the 
right  to  said  office,  and  no  question  is  to  be  presented  or 
tried,  but  the  power  of  the  board  thus  to  remove  the  old 
warden  and  appoint  a  new  one;  and  the  defendant  may 
file  a  general  denial,  and  give  in  evidence  any  £act  bearing 
on  the  point/' 

A.  Eluson,  Attorney  for  Sdby. 
MoDoNALD  k  BoACHB,  fcT  dzfendaoAT 

Without  discussing  the  propriety  of  the  form  of  action 
adopted,  to  try  the  conflicting  claims  of  the  parties  to  a 
public  office,  we  will  examine  the  question  presented  by 
the  agreement. 

The  solution  of  the  question  must  depend  on  the  con- 
struction to  be  given  to  certain  legislative  enactments, 
wliich  do  not  possess  the  merit  of  that  fullness  of  expres- 
sion and  clearness  of  meaning  so  desirable  in  statute  laws. 

In  1859,  the  legislature  passed  an  act  entitled,  <^An  act  to 
provide  for  the  erection  of  a  new  prison  north  of  the 
]!f  ational  road,  election  of  officers  therefor,  making  appro- 
priations, and  for  the  regulation  of  the  same/'  It  provides 
for  the  election,  by  a  joint  vote  of  the  general  assembly,  of 
three  directors,  who  are  constituted  a  board  of  control,  to 
superintoiid  the  construction  of  a  state  prison  north  of  tho 
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Kational  road,  and  who  shall  hold  their  office  for  the  term 
of  two  years,  and  until  their  successors  are  elected  and 
qualified.  It  made  it  the  duty  of  the  board  of  control  to 
select,  in  the  northern  part  of  the  state,  a  suitable  site  for 
the  location  of  a  state  prison ;  and  when  the  site  so  selected 
should  be  approved  by  the  governor,  it  was  the  duty  of  the 
board  of  control  to  advertise  for  proposals  for  the  erection 
of  the  prison,  upon  such  plan,  embracing  walls,  cell-houses, 
offices,  and  such  other  necessary  buildings  and  fixtures  as 
might  be  required  to  complete  the  establishment  for  the 
accommodation  of  the  necessary  officers  and  three  hundred 
convicts,  and  the  safe  keeping  thereof;  and  that,  in  letting 
the  contract,  or  contracts,  they  should  ^^  provide  for  the 
working  of  one  hundred  and  fifty  convict  laborers  on 
the  premises,  at  not  less  than  seventy  cents  per  day  each." 
It  was  also  made  the  duty  of  the  governor,  when  necessary, 
to  give  his  order  on  the  warden  of  the  old  state  prison  for 
said  number  of  convicts,  whose  duty  it  was,  from  time  to 
time,  to  detail  for  such  purpose  the  most  trustworthy 
of  such  convicts,  then  in  prison,  as  might  be  required,  with 
a  suitable  number  of  guards  for  their  control  and  safe 
keeping ;  and  further  provided,  that  the  board  of  directors, 
before  the  removal  of  said  prisoners,  should  provide  a 
place  for  their  temporary  safe  keeping  during  the  time  they 
should  be  employed  on  scud  prison. 

Section?  enacts  that,  ^'Acompetentandskillfulpersonshall 
be  selected  by  the  smd  board,  who  shall  remain  on  the 
prison  grounds,  and  superintend  the  erection  thereof,  and 
see  that  the  work  is  fidthfully  and  well  done,  according  to 
contract,  and  shall  make  monthly  estimates  of  the  work 
done,  under  oath,  and  also  the  amount  of  convict  labor 
performed  in  the  same  time,  and  file  the  same  with 
the  auditor  of  state,  who  shall,  in  issuing  his  warrant 
to  the  contractor,  or  contractors,  after  deducting  the  con- 
vict labor  performed  for  each,  retain  ten  per  cent,  from  the 
estimate,  until  the  work  is  fully  completed  according  to 
the  contract  made." 
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The  ninth  section  provides  that,  "The  person  whose 
appointment  is  provided  for  in  section  7  of  this  act,  shall, 
under  the  snpemsion  and  control  of  the  board  aforesaid,  dis- 
charge the  duties  of  warden  of  said  prison,  until  his 
successor  is  elected  and  qualified,  or  until  he  shall  be 
removed,  and  a  new  appointment  be  made  by  the  said  board, 
who  are  hereby  invested  with  full  power  for  that  purpose." 

Section  13  reads  thus:  "All  laws  and  regulations  in  force 
in  reference  to  the  government  of  the  convicts,  officers, 
and  other  matters  in  the  present  state  prison,  shall  be  con- 
tinued in  force  in  reference  to  the  management  and  control 
of  this  prison,  so  far  as  the  same  can  be  made  applicable." 

This  act  makes  no  provision  authorizing  persons  con- 
victed of  crimes  to  be  sent  to  the  northern  prison,  as  a 
prison  for  punishment.  We  have  given  the  substance  of 
its  material  provisions,  for  the  purpose  of  showing  that  its 
primary  or  principal  object  was  to  provide  for  the  building 
of  a  new  state  prison  in  the  northern  part  of  the  state, 
preparatory  to  the  reception  of  convicts,  and  not  for  the 
officering  and  governing  the  same  as  a  prison  in  existence, 
receiving  convicts.  And,  but  for  the  fact  that  it  was  deemed 
expedient  to  work  a  part  of  the  convicts,  then  in  the  old 
prison,  to  aid  in  the  construction  of  the  new  one,  there 
would  have  existed  no  necessity  for  providing  that  any 
person  should  discharge  the  duties  of  warden,  as  no  such 
duties  would  have  existed.  But,  as  the  act  only  provided 
for  the  use  of  a  limited  number  of  convicts  temporarily, 
and  for  a  specified  purpose,  it  seems  not  to  have  been 
deemed  expedient  to  require  the  election  of  a  regular 
warden  during  such  time ;  and  hence  the  provision,  that 
the  person  appointed  to  superintend  the  work  in  the 
construction  of  the  prison,  should,  under  the  direction  and 
control  of  the  board  of  directors,  discharge  such  duties  of 
warden  as  might  result  from  the  employment,  for  the  time, 
of  a  limited  number  of  convicts. 

The  law  very  properly  provided  that  a  competent  and 
skillful  person  should  bo  selected  to  superintend  the  con- 
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structioii  of  the  work,  and  see  that  it  was  done  according 
to  contract,  and  make  the  proper  estimates  of  the  amount 
done,  at  stated  periods,  upon  which  the  contractors 
received  their  pay.  These  were  his  principal  and  important 
duties,  and,  hence,  it  was  required  that  he  should  be 
selected  with  reference  to  his  sldll  and  ability  for  their 
&ithful  performance. 

With  these  preliminary  observations,  we  pass  to  a  more 
critical  examination  of  section  9.  It  provides  that  the  person 
appointed  to  superintend  the  work,  under  section  7,  "shall, 
under  the  supervision  and  control  of  the  board  aforesaid, 
discharge  the  duties  of  warden  of  said  prison,  until  his 
successor  is  elected  and  qualifiedy  or  until  he  shall  be  removed, 
and  a  new  appointment  be  made  by  the  said  board,  who 
are  hereby  invested  with  full  power  for  that  purpose." 
Now,  looking  to  the  provisions  of  the  act  of  1859,  alone,  it 
seems  evident  that  the  directors  have  no  power  to  elect  or 
appoint  a  warden,  as  such,  or  to  authorize  any  other  than 
the  person  selected  to  superintend  the  work  on  the  prison, 
to  discharge  the  duties  of  warden,  or  to  allow  the  person  so 
appointed  any  other  or  greater  compensation,  for  all  the 
services  required  of  him,  than  three  dollars  per  day  for  the 
time  employed,  unless  such  power  can  be  inferred  from  the 
words  used  in  the  ninth  section,  **  until  his  successor  is 
ekded  and  qualified^*  taken  in  connection  with  section  13. 

The  transposition  of  the  last  two  members  of  the  ninth 
section,  without  altering  the  sense,  will,  we  think,  render 
the  proper  meaning  of  the  section  more  palpable.  It 
would  then  read,  that  the  person  appointed  to  superintend, 
&c.,  "  shall,  under  the  supervision  and  control  of  the  board 
aforesaid,  discharge  the  duties  of  warden  of  said  prison, 
until  he  shall  be  removed,  and  a  new  appointment  be  made 
by  the  board,  who  are  hereby  invested  with  full  power 
for  that  purpose,  or  until  his  successor  is  elected  and  qualified!^ 
If  these  latter  words  have  any  meaning,  as  used  in  the 
section,  we  think  they  must  relate  to  the  election  and 
qualification  of  a  warden,  as  such,  and  not  to  the  person 
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appointed  to  superintend  the  work  on  the  prison,  and  who 
is  required  to  discharge  the  duties  of  warden  for  the  time. 
The  latter  is  not  referred  to  in  the  act  as  a  person  to 
be  elected  or  qualified,  either  by  taking  an  oath  or  giving  a 
bond,  lie  is  not  even  denominated  in  the  act  as  a 
superintendent,  but  as  ^^a  person''  selected  or  appointed, 
whose  duty  it  shall  be  to  superintend,  Ac.  We  do  not 
think  that  he  can  be  considered  an  officer  of  the  prison,  in 
the  proper  legal  sense  of  that  term,  but  simply  as  an 
employee  of  the  board  of  directors,  selected  by  them, 
subject  to  their  direction  and  control,  and  liable  to  be 
dismissed  and  removed  by  them  at  pleasure,  and  whose 
employment  would  necessarily  cease  when  the  prison 
should  be  completed.  It  is  to  this  "person"  that  the 
ninth  section  refers,  in  providing  that  he  shall  discharge 
the  duties  of  warden  "until  he  shall  be  removed  and  a  new 
appointment  be  made  by  said  board,  who  are  hereby 
invested  with  full  power  for  that  purpose,"  and  not  to 
a  warden  of  the  prison,  i*egularly  elected  aud  qualified. 

By  tlie  thirteenth  section,  the  laws  and  regulations 
in  reference  to  the  old  prison,  for  the  government  of 
the  convicts,  ofiicers  and  other  matters,  are  put  into  force 
in  reference  to  the  management  and  control  of  the  new  one, 
as  far  as  the  same  can  be  made  appUcable.  Kone  of  the 
laws  and  regulations  referred  to  could  be  made  appUcable  until 
the  contract  for  the  construction  of  the  new  prison  was  let,  and 
the  work  commenced,  nor  then,  until  there  was  something 
in  existence  for  them  to  apply  to.  As  the  work  on  the 
new  prison  progressed,  in  connection  with  the  employment 
of  convict  labor,  these  laws  and  regulations  would  be 
brought  into  active  force  by  the  existence  of  that  to  which 
they  would  properly  apply,  until  finally,  when  the  prison 
should  be  completed,  or  had  so  far  progressed  toward 
completion  as  to  justify  making  it  a  receiving  prison 
for  convicts,  then,  perhaps,  all  the  laws  and  regulations  of 
the  old  prison,  not  inconsistent  with  the  express  provisions 
of  the  statute  authorizing  the  building  of  the  new  one^ 
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would  become  applicable  to  it,  and  if  so,  fhey  are  made  to 
apply  by  the  thirteenth  section. 

By  an  act  approved  June  1,  1861,  to  authorize  the 
removal  of  convicts  from  the  southern  to  the  northern 
state  prison,  &c.,  Acts  of  1861,  special  sesdon,  p.  81,  the 
governor  was  required  to  direct  the  removal  of  two 
hundred  convict  laborers  from  the  prison  at  JeffersonvUlc 
to  the  northern  prison,  and  it  was  made  the  duly  of  the 
warden  of  the  northern  prison  to  receive  and  properly  take 
care  of  them,  and  employ  them  in  the  best  manner  to 
insure  the  speedy  completion  of  the  work  on  said  prison. 

The  second  section  of  that  act  provides,  <^That  hereafter, 
when  any  male  person,  or  persons,  shall  be  convicted 
and  sentenced  to  imprisonment  in  the  state  prison,  by  any 
court  of  competent  jurisdiction,  in  the  counties  of  Warreny 
Ibuntain,  McrUgcmeryj  BooTtCy  HamiUmj  Madison^  Delaware 
and  Bandolphj  and  in  any  county  lying  north  of  said 
counties,  within  this  state,  it  shall  be  the  duty  of  the 
sheriff,  or  officer  having  charge  of  such  person,  or  persons, 
EG  convicted,  to  convey  the  said  person,  or  persons,  to  the 
northern  state  prison,  and  the  warden  of  said  prison  shall 
receive  all  persons  so  delivered  to  his  care,  and  keep  them 
until  the  expiration  of  their  sentence,  unless  sooner  dis- 
charged according  to  law.''  Thus,  it  is  seen  that  the 
northern  prison  became  the  receptacle  for  all  convicts  from 
a  specified  portion  of  the  state,  and  the  ^Air^^section  of  the 
same  act  provides  that,  in  tbe  event  of  an  emergency 
therein  stated,  a  part,  or  all,  of  the  convicts  in  the  southern 
prison  may  be  sent  to  the  northern  prison. 

These  provisions  seem  to  render  it  proper,  if  not  abso- 
lutely necessary,  that  the  northern  prison  should  be  folly 
officered,  and  placed  under  proper  discipline  and  govern- 
ment, requiring  that  all  the  laws  and  regulations  in  reference 
to  the  southern  prison,  for  the  government  of  the  convicts, 
officers  and  other  matters,  should  be  applied  to  the  northern 
prison,  as  far  aa  the  same  could  be  made  applicable. 


190  SUPREME  COURT  OF  INDIANA. 

Wood  •.  Selby. 

Section  4,  of  the  act  of  1857,  in  reference  to  the  ionthem 
prison,  provides  that,  ^^the  directors  shall  elect  a  warden, 
who  shall  hold  his  office  for  the  term  of  four  years,  unless 
sooner  removed  hy  the  directors  for  cause,  whidi  cause 
sliall  be  entered  on  the  journal  of  the  institution.  The 
warden  shall  receive  as  a  compensation  for  the  services 
required  of  him  by  law,  such  yearly  salaiy,  not  exceeding 
sixteen  hundred  dollars,  as  to  the  directors  may  appear 
reasonable,"  &c.  <^  The  warden  shall  take  and  subscribe  an 
oath  or  afl^rmation  that  he  will  faithfully  and  impartially 
discharge  the  duties  of  his  office,  and  he  shall  give  bond  to 
the  State  of  Indiana,  in  the  sum  of  thirty  thousand  dollars, 
with  surety,"  &c.  This  is  the  only  law  that  we  are  aware 
of,  authorizing  the  election  of  a  tooreJen  of  either  of  the 
state  prisons,  and  the  only  one  requiring  the  warden  to 
qualify,  by  being  sworn  and  giving  a  bond  for  the  faitiifbl 
discharge  of  his  duties.  K  it  is  applicable  to  the  northern 
prison,  so  far  as  to  authorize  the  directors  to  elect  a 
warden,  and  require  that  he  shall  take  an  oath  of  office, 
and  give  bond,  we  are  at  a  loss  to  see  why  it  is  not 
also  applicable  to  the  term  of  his  office,  and  the  mode  and 
cause  of  his  removal 

We  therefore  conclude,  that  at  the  time  Wood  was  elected 
or  appointed  to  the  office  of  warden,  and  at  the  time 
of  his  removal  from  said  office,  the  section  of  the  act  of 
1857,  above  (pioted,  was  in  force,  and  was  applicable  both 
to  his  election  and  removal;  that  having  been  elected 
in  1863,  for  the  term  of  four  years,  and  having  taken 
the  proper  oath  of  office,  and  giv^i  bond  as  required 
by  the  law,  he  was  entitied  to  hold  the  office  for  tiiie  ftdl 
term  of  four  years,  unless  removed  for  cause ;  and  that,  as 
no  cause  was  given  or  assigned  for  his  removal,  such 
removal  was  illegal  and  void.  The  jo^mait  of  tlie  court 
below  must,  therefore,  be  reversed. 

The  judgment  is  roverMd,  with  coad^  iod  the  oaase 
remanded. 


MAY  TERM,  1866.  191 

Wood  V.  Selbj. 


Mr.  Juoticc  Frazbb  dissented,  and  delivered  the  following 
opinion  : 

I  cannot  concur  with  the  majority  of  the  court  in  the 
construction  of  the  ninth  section  of  the  act  of  1859, 1  G. 
t  H.  472.  That  the  "person^'  whose  appointment  is  pro- 
vided for  by  section  7,  is  an  officer,  seems  to  me  plain.  The 
English  definition  of  an  ofQcer,  as  given  by  the  courts  and 
text  writera  of  that  country,  is,  of  course,  not  applicable 
here,  because,  under  our  institutions,  officers  can  only  be 
public*  The  American  definition,  as  given,  is,  <'  the  right  to 
exercise  a  public  function  or  employment,  and  take  the 
emoluments  belonging  to  it,"  2  Bouv.  L.  Die.  260 ;  8 
Serg.  &  R.  149.  An  officer,  then,  is  one  lawfully  exercising 
the  functions  of  an  office.  That  ho  might  be  removed  at 
the  pleasure  of  the  board  of  control  does  not  change 
the  matter,  for  the  power  of  removal  of  an  officer  at  ^vill  is 
incident  to  the  power  of  appointment,  unless  the  statute 
has  otherwise  provided.  JEx  parte  Hennen^  13  Pet.  280. 
Id  this  case  his  duties  are  public,  are  exceedingly  im* 
portant  and  responsible,  and  his  pay  is  not  the  subject  of 
contract,  but  is  fixed  by  law.  I  know  not  what  more 
is  necessary  to  constitute  an  officer.  If  an  officer,  then  he 
was  required  by  law  to  take  an  oath  of  office.  1  G.  <&  H. 
163.  It  was  a  singular  oversight  in  legislation  that  a  bond 
was  not  required  of  him,  holding,  as  he  does,  the  key 
which  admits  the  contractors  to  the  public  treasury,  and 
charged  also,  as  he  is,  for  a  time,  at  least,  and  I  think, 
during  his  continuance  in  office,  with  the  duties  of  warden. 

He  must,  under  the  control  of  the  board,  discharge  the 
duties  of  warden  of  the  prison.  How  long?  'Sot  until 
the  board  think  proper  to  lessen  his  duties  by  appointing  a 
warden,  but  so  long  as  he  ranains  in  office, — ''until  his 
successor  is  elected  and  qualified,  or  ontil  he  shall  be 
removed,  and  a  new  appointment  be  made  by  the  board,  who 
are  hereby  (by  the  act,)  invested  with  full  power  for 
that  purpose."  If  be  be  not  out  of  office,  he  can  have  no 
successor;  nor  can  he  h%remo9edjBiid  yet  continued,  without 
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interruptioiiy  in  the  same  office,  though  relieved  of  a 
portion,  and  the  least  pleasant,  of  his  dnties.  If  it  had 
been  intended  to  empower  the  board  so  to  relieve  him,  by 
electing  a  warden,  whenever,  in  their  judgment,  that  would 
be  desirable,  it  seems  to  me  in  the  highest  degree 
improbable  that  the  legislature  would  not  have  employed 
language  better  calculated  to  express  that  purpose. 

There  was,  and  yet  is,  an  obvious  reason  for  charging 
the  person  who  superintends  the  construction  of  the 
prison  with  the  duties  of  warden,  and  providing  that  he 
should  be  removable  at  the  will  of  the  board.  It  was 
contemplated  that  the  prisoners  would  labor  upon  the 
structure.  They  should  be  controlled  by  the  person  who 
superintends  the  work,  that  the  best  interests  of  the  state 
may  be  subserved,  by  securing  harmony  in  the  use  of  this 
force  which  labors  for  the  state,  and  thus  insuring  its 
greatest  efficiency;  and  by  making  the  duration  of  that  per- 
son's office  depend  upon  the  will  of  the  board  of  control,  who 
are  provided  for  the  express  purpose  of  guarding  the  public 
interests,  he  is  put  immediately  imder  their  direction,  with 
the  strongest  motive  to  deserve  their  full  confidence.  A 
warden,  whose  official  term,  in  the  old  prison,  is  four  years, 
and  who  cannot  be  removed  except  for  cause,  and  who 
is  the  chief  executive  officer  of  the  institution,  would  be 
more  independent.  The  new  prison  thus  officered,  while 
being  built,  would  have  too  many  executives,  with  danger 
of  the  usual  result  thereof,  as  all  experience  proves,  divided 
counsels  and  consequent  inefficiency  in  accomplishing  the 
chief  end  sought,  which  was  the  erection  of  the  prison,  by 
no  means  accomplished  in  1868,  or  even  now. 

I  believe  that  this  person,  who  is  to  superintend  the 
work,  and  also  discharge  the  duties  of  warden,  by  the  act 
of  1859,  has,  from  the  beginning,  in  the  official  public 
reports,  been  called  ^warden,"  though  the  act  does  not 
give  a  name  to  his  office.  Doc.  Jour.  1861,  pp.  443,  438, 
440,  446-456,  494;  Doc.  Jour.  1868,  vol.  1,  part  2,  pp.  54, 
56,  63,  67,  141.    The  legislature  itself,  in  o  public  law. 
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pMsed  two  years  before  an j  attempt  ^tbs  made  to  confer 
upon  }iim  the  tenn  of  four  years,  belonging  to  the  warden 
in  the  old  prison,  so  designated  his  office.  Acts  Special 
Ses.  1861,  §  1,  p.  81.  By  this  designation  it  seems  that 
both  Wood  and  Sdby  were  appointed.  For  brevity,  it  is, 
perhaps,  as  appropriate  a  term  as  any  to  indicate  the  office, 
and  certainly  it  is  sufficiently  definite  for  that  purpose. 
The  law  fixes  its  tenure  and  points  out  its  duties,  and  it  is 
clear  that  the  directors,  by  giving  it  a  name,  could  not 
change  either  the  one  or  the  other,  nor  could  they,  by 
electing  him  for  four  years,  deprive  themselves,  or  their 
successors,  of  whatever  power  of  removal  may  be  conferred 
bylaw. 

If  I  am  correct  in  the  foregoing  observations,  the  con- 
clusion inevitably  results,  that  the  person  whose  appoint- 
ment is  provided  for  in  section  7  of  the  act,  must  discharge* 
the  duties  of  warden  of  the  northern  prison,  and  that  he  may 
be  removed  at  the  pleasure  of  the  board  of  control.  It 
would  follow  that  the  board  had  power  to  remove  the- 
appellant,  as  they  did,  and  appoint  the  appellee,  and  that 
the  latter  is  now  entitled  to  exercise  the  duties  of  his 
appointment  This  conclusion  is  somewhat  confirmed  by 
the  history  of  the  passage  of  the  act  through  the  legisla- 
ture. It  appears  by  the  journals  that  it  originated  in  the^ 
House  of  Kepresentatives,  and  passed  that  body  without  the 
thirteenth  section,  which  extends  the  laws  relating  to  the^ 
old  prison  to  the  new  one,  so  far  as  applicable.  It  is  thus 
quite  evident  that  section  9  was  not  framed  with  any  view 
to  confer  authority  upon  the  board  of  control  to  take  the 
duties  of  warden  from  the  person  whom  section  7  requires  to 
be  appointed.  Section  13  was  added  in  the  senate,  as  an 
amendment.  Senate  Jour.  1859,  p.  920.  That  it  was  not  in- 
tended thereby  to  change  the  effect  of  the  language  employed 
in  section  9,  seems  clear  to  me.  It  was,  I  think,  merely 
designed  to  cover  what  was  omitted  in  the  bill  as  it  passed  the 
house,  by  providing  additional  and  necessary  machinery  for 
the  organization  and  management  of  the  new  institution, 
Vol.  XXIV.— 18 
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wliich  should  be  entirely  in  harmony  with  the  providonB 
already  contained  in  the  bill. 

«/.  K  McDonald  and  A.  L.  JSoache^  for  appellant 

A.  J^UaoHj  for  appellee. 


24    tM 

??!  S,  Bbown  v.  Buzak. 

CoMFUTATiox  OF  TuB. — ^Whero  an  act  is  to  be  done  within  a  giren  number 
of  days  "from  the  time  of  the  oontraot,"  the  day  upon  which  the  contract 
was  made  moat  be  counted  as  a  whole  day,  in  making  the  computation. 

.CouET  or  CoMMOX  Plbas. — Junox  Pno  Tsxpoxx. — The  record  of  an 
appeal  flrom  a  court  of  common  pleas  showed  that  the  judge  of  the  court, 
'being  unable  to  attend  at  the  term  at  which  the  Judgment  was  rendered, 
appointed  J.  8.,  "a  suitable  person,  and  a  member  of  the  bar  of  the  Sute 
of  Indiana,  and  an  attorney  of  said  court,"  to  hold  the  court  for  him. 

JBeldf  that  the  words  used  to  describe  the  person  appointed  to  hold  the  court, 
sufficiently  show  a  compliance  with  the  statute,  which  requires  such 
appointee  to  be  "a  regular  practicing  attorney  of  the  state/' 

Uhgokstitutxonalitt  or  Laws. — The  court  should  not  strike  down  an  act 
of  the  legislature  for  unconstitutionality,  unless  it  be  eUarly  in  conflict 
with  the  constitution.  The  acts  of  the  legislature  are  entitled  to  respect, 
and  great  caution  should  be  exercised  in  setting  them  aside. 

JuDOB  Peo  Txxpom  or  ConoH  Pleas  Couet. — The  act  authorising  the 
appointment  of  a  judge  pro  fenipore,  to  hold  the  court  of  common  pleas,  in 
the  absence  of  the  regular  judge^  is  oonstitntionaL 

APPEAL  from  the  Bush  Common  Pleas. 

Fbazeb,  J. — This  was  an  action  to  recover  damages  for 
the  breach  of  a  contract,  made  on  the  12th  of  November^ 
1868,  for  the  sale  and  delivery  of  certain  cattle.  The 
second  paragraph  of  the  answer  avers  that  ^^it  was 
especially  agreed  and  contracted,  and  was  a  part  of  the 
consideration,  and  of  the  essence  of  said  sale,  that  the 
plaintiff  should  come  and  accept  said  cattie  within  seven  or 
eight  days  from  the  time  of  said  contract  That  defen- 
dant was,  at  an  times,  np  to  and  including  the  19th 
day  of  November^  1868,  ready  to  deliver  said  cattie,  but  that 
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the  appellant  fidled  to  demand  said  cattle  until  the  20th  of 
November,  1868,  when  the  appellant  demanded  the  cattle, 
and  the  appellee  refased  to  deUver  them,  &c." 

To  this  a  demurrer  was  overruled,  and  upon  this  ruling 
error  is  assigned. 

The  question  presented  is,  whether  the  demand  was 
made  in  time.  This  depends  upon  whether  the  day  on 
which  the  contract  was  made  is  to  be  computed  as  a  whole 
day,  or  not.  Eight  days  were  given  "from  the  tinfie  of  the 
contractJ^  In  such  computations,  the  rule  of  the  law  is  not 
to  regard  fractions  of  a  day,  in  pursuance  of  which,  the  day 
upon  which  an  act  is  done  is  either  excluded  entirely,  or 
counted  as  a  whole  day.  The  authorities  are  not  harmo- 
nious upon  this  question,  and  as  it  is  important  that 
the  rule  in  this  state  should  be  at  rest,  so  that  parties 
to  contracts  may  know  what  to  depend  upon,  we  follow, 
without  inquiry,  the  latest  ruling  of  this  court  upon 
the  subject.  It  was  in  Thicker  v.  WhitCj  19  Ind.  253, 
where  it  was  held,  that  in  computing  time  "from  the  time 
of  signing  judgment,"  which  was  done  on  the  20th  of 
September^  that  day  must  be  counted ;  and  the  judgment 
was  reversed  because  the  court  below  had  excluded  that 
day  in  making  the  computation.  We  are  perfectly  aware 
that  this  case  cannot  be  reconciled  with  some  earlier  ones 
of  this  court,  but  the  court  below,  in  the  present  case,  did 
right  in  following  the  latest  decision,  and  we  shall  not 
disturb  its  action. 

The  record  before  us  shows  that  the  judge,  being  unable 
to  attend  at  the  term  of  the  court  at  which  tbe  judgment 
was  rendered,  appointed  John  S.  Sccbey,  "a suitable  person, 
and  a  member  of  the  bar  of  said  state  {Indiana)^  and  an 
attorney  at  said  court,"  to  hold  the  court  for  him.  It  is 
objected  that  Mr.  Scobey  is  not  shown  to  have  possessed  the 
qualifications  required  by  statute. 

The  statute  provides  that  the  appointee  shall  be  ^*a 
regular  practicing  attorney  of  the  state,"  and  the  inquiry  is, 
whether  Hr.  Scdbey  is  shown  by  the  record  to  have  been 
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such.  In  deciding  a  question  of  this  kind,  involving, 
probably,  many  other  caaes  disposed  of  at  that  tenn, 
and  where  its  decision  might  work  vast  injury  and  loss  to 
numerous  private  parties,  it  would  be  monstrous  to  be 
controlled  by  mere  verbal  criticisms,  or  nice  differences 
which  may  be  found  to  exist  in  the  meauing  of  words. 
The  substance  only  must  be  looked  to,  and  if,  in  that 
respect,  the  qualifications  of  the  appointee  are  shown  to  be 
what  the  statute  requires,  then  the  objection  must  fail, 
though  the  fittest  form  of  words  may  not  have  been  used  to 
express  it.  By  the  words,  <^  a  member  of  the  bar  of  said 
state,  and  an  attorney  at  said  court,"  we  find  no  dijQiculty 
in  understanding  the  gentleman  to  be  a  practicing  lawyer. 
The  expression  could  not  be  used,  with  any  propriety, 
to  designate  a  mere  voter,  who  had  simply  proven  a  good 
moral  character,  and  taken  an  attorney's  oath.  Such  an 
one  "  may  practice  law,"  in  the  language  of  the  constitution, 
but  he  could  not  be  called  an  "  attorney,"  or  "  a  member  of 
the  bar,"  without  an  abuse  of  language.  By  these  terms, 
we  generally  understand  a  man  whose  vocation  is  the  legal 
profession,  i.e.,  a  practicing  attorney.  And  when  one  has 
retired  from  the  profession,  to  engage  in  another  pursuit, 
or  to  enjoy  the  evening  of  life  in  quiet,  we  do  not, 
generally,  speak  of  him  as  an  attorney,  but  as  a  merchant, 
or  farmer,  or  the  like,  or  as  having  been  an  attorney. 

But  the  constitutionality  of  tibe  act  of  the  legislature, 
authorizing  common  pleas  judges  to  appoint  attorneys 
to  act  for  them,  is  questioned,  and  the  point  is  maintained 
in  argument  with  much  ingenuity. 

The  constitution  is  paramount  to  any  statute,  and  when- 
ever the  two  are  in  conflict  the  latter  must  be  held  void. 
But  where  it  is  not  clear  that  such  conflict  exists,  the  court 
must  not  undertake  to  aimul  the  statute.  This  rule  is  well 
settled,  and  it  is  founded  in  unquestionable  wisdom.  The 
apprehension  sometimes,  though  rarely,  expressed,  that  tins 
rule  is  vicious,  and  constantly  tends  toward  the  destruction 
of  popular  liberty,  by  gradually  destroying  the  constitu- 
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tional  limitations  of  legislative  power,  results  from  a 
failure  to  comprehend  the  character  of  our  forms  of 
government,  and  the  fundamental  basis  upon  which  they 
rest.  The  legislature  is  peculiarly  under  the  control  of  the 
popular  will.  It  is  liable  to  be  changed,  at  short  intervals, 
by  elections.  Its  errors  can,  therefore,  be  quickly  cured. 
Hie  courts  are  more  remote  from  the  reach  of  the  people. 
If  we,  by  following  our  doubts,  in  the  absence  of  clear 
convictions,  shall  abridge  the  just  authority  of  the  legisla- 
ture, there  is  no  remedy  for  six  years.  Thus,  to  whatever 
extent  this  court  might  err,  in  denying  the  rightful 
authority  of  the  law-making  department,  we  would  chain 
that  authority,  for  a  long  period,  at  our  feet.  It  is  better 
and  safer,  therefore,  that  the  judiciary,  if  err  it  must, 
should  not  err  in  that  direction.  If  either  department  of 
the  government  may  slightly  overstep  the  limits  of  its 
constitutional  powers,  it  should  be  that  one  whose  official 
life  shall  soonest  end.  It  has  the  least  motive  to  usurp 
power  not  given,  and  the  people  can  sooner  relieve 
themselves  of  its  mistakes.  Herein  is  a  sufficient  reason 
that  the  courts  should  never  strike  down  a  statute,  unless 
its  conflict  with  the  constitution  is  clear.  Then,  too,  the 
judiciary  ought  to  accord  to  the  le^slature  as  much  purity 
of  purpose  as  it  would  claim  for  itself;  as  honest  a  desire 
to  obey  the  constitution,  and,  also,  a  high  capacity  to  judge 
of  its  meaning.  Hence,  its  action  is  entitled  to  a  respect 
which  should  beget  caution  in  attempting  to  set  it  aside. 
This,  with  that  corresponding  caution  of  the  legislature,  in 
the  exercise  of  doubtful  powers,  which  the  oath  of  office 
naturally  excites  in  conscientious  men,  would  render  the 
judicial  sentence  of  nullity  upon  legislative  action  as  rare  a 
thing  as  it  ought  to  be,  and  secure  that  harmonious  co-opera- 
tion of  the  two  departments,  and  that  independence  of  both, 
which  are  essential  to  good  government. 

With  these  preliminary  observations,  deemed  called  for  at 
this  time,  as  an  expression  of  our  purpose  to  adhere  to 
ancient  landmarks,  let  us  examine  the  question  in  hand. 
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The  Bevonth  article  of  the  constitntion  of  the  state 
coDtains  all  that  is  relied  on  in  support  of  the  objection 
now  made.  It  provides  that  the  judicial  power  shall  be 
vested  in  a  supreme  court,  circuit  courts,  and  such  inferior 
courts  as  the  legislature  may  establish ;  that  the  judges  of 
the  supreme  and  circuit  courts  shall  be  elected  by  the 
people,  for  six  years,  but  that  provision  may  be  made  by 
law,  for  holding  the  circuit  court,  when  the  judge  thereof 
shall  be  temporarily  unable  to  attend. 

It  is  argued,  that  inasmuch  as  the  constitution  expressly 
gives  authority  to  the  legislature  to  provide  by  law  for 
holding  the  circuit  courts,  when  their  judges  are  unable  to 
be  present,  and  is  silent  as  to  the  inferior  courts,  the  maTrim, 
^^ezpressio  unius  est  exclusio  alterius"  applies.  We  think 
xK)t.  Where  there  is  a  necessity  for  mentioning  a  particular 
thing,  but  none  whatever  for  mentioning  another  thing,  to 
regard  the  mention  of  the  former  as  intended  to  exclude 
the  latter,  would  be  an  exceedingly  unnatural  and  unrea- 
sonable rule  of  interpretation.  Here,  the  power  of  the 
legislature  to  establish  courts,  inferior  to  the  circuit  court, 
is  given  in  the  broadest  terms,  without  any  restriction  as  to 
the  mode  of  selecting  the  judges ;  and,  consequently,  the 
legislature  might  provide  for  any  number  of  judges,  and 
any  mode,  or  modes,  for  their  selection,  which  its  wisdom 
might  suggest.  Not  so  as  to  circuit  judges;  the  con- 
stitution had  fixed  their  number,  one  only  for  each  circuit, 
who  must  be  elected  by  the  people.  Without  express 
authority,  therefore,  it  would  not  have  been  competent  for 
the  le^slature  to  provide  by  law  for  a  temporary  judge,  to 
bo  appointed  to  act  while  the  judge  elected  was  in  office. 
Hence,  the  necessity  of  an  additional  section  to  give 
that  authority.  But,  as  to  the  inferior  courts,  it  would  have 
been  a  work  of  supererogation  to  attempt  to  enlarge  a 
power  already  given  in  terms  comprehetisive  enough  to 
include  every  possible  thing. 

We  conclude,  therefore,  not  merely  that  it  is  not  clear 
that  the  act  in  question  is  unconstitutional,  but  that  it  is 
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undoubtedly  within  the  purview  of  legLslatiye  authority. 
That  it  is  BO  is  a  matter  of  congratulation.  Thecase  at  bar 
involves  but  a  few  dollars,  but  a  different  decision  of  the 
question  would  have  involved  consequences,  and  wrought 
mischief,  which  no  man  can  calculate. 

All  the  judges  concurhng,  the  judgment  is  affirmed, 
with  costs. 

T.  A.  Hendricks  and  0.  B.  Hardy  for  appellant 

L.  ^  W.  0.  SextOTij  for  appellee. 


Swank  v.  Nichols'  Administrator. 

CoHPmov — Waiybk  or. — Where  money  is  etipulAted  to  be  paid  upon  ft 
eondition  ezpresBed,  and,  eubBequentlj,  a  prosuBsory  note  is  glTon  for  the 
amount,  payable  withont  eondition,  the  condition  must,  in  the  absenoe  of 
fraud,  be  regarded  as  waited. 

jMWfMVcnoMB. — Instructions  based  on  a  hypothetical  oase^  where  there  is 
no  cTidence  tending  to  make  the  case  supposed,  are  out  of  places  and 
ought  not  to  be  giyen,  as  they  are  only  calculated  to  mislead  the  jury. 

PftoxissoBT  NoTB. — Yebbal  Corditiov. — A  Terbal  condition  cannot  be 
annexed  to  a  promissory  note^  or  other  written  contract.  A  Terbal 
contract  may  constitute  the  consideration  of  a  written  contract,  but  a 
note  for  a  giyen  amount  cannot  be  trammeled  with  a  Terbal  condition, 
which  shaU  make  it  obUgatory  for  a  less  sum. 

APPEAL  firom  the  Owen  Common  Pleas. 

Fkazeb,  J. — This  case  is  now  here  the  second  time. 
Upon  the  last  trial,  the  court  below  seems  to  have  disre- 
garded the  law,  as  declared  by  this  court  when  the  case 
was  formerly  before  it.    20  Ind«  198. 

The  foundation  of  the  action  was,  at  first,  two  promissory 
notes,  given  by  the  intestate  to  the  appellant.  After  the 
cause  was  remanded  by  this  court  for  a  new  trial,  a  para- 
graph was  added  upon  a  quantum  meruUj  for  services 
rendered  as  a  physician.  New  pleadings  were  then  filed  by 
the  defendant:  1.  The  general  denial    2.  As  to  the  notes, 
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that  when  ihey  were  given  the  intestate  was  iosane, 
with  some  additional  avermentSi  which  amoont  to  nothing. 
3.  The  same,  in  substance,  as  the  second.  4.  Fraud  in 
procuring  the  notes,  in  this,  that  the  plaintiff  was  treating 
the  intestate  for  a  cancer,  and  fidsely  and  fraudulently  pre- 
tended that  he  wascuring  it,  relying  upon  which,  the  intestate 
was  induced  to  execute  the  notes,  and  for  no  other  considera- 
tion; that  the  plaintiff's  representations  were  false;  that 
the  cancer  was,  in  fact,  growing  worse,  and  the  intestate 
afterward  died  of  it.  5.  Want  of  consideration  for  the 
notes.  6.  As  to  the  paragraph  for  services,  that  they  were 
performed  upon  an  express  contract  to  cure,  or  receive 
nothing  for  the  services.    The  reply  was  a  general  denial. 

There  was  a  verdict  for  the  defendant. 

The  evidence  disclosed  that,  in  the  first  place,  the 
plaintiff  entered  upon  the  treatment  of  the  intestate  for  a 
cancer,  in  the  month  of  June,  under  a  contract  to  be  paid 
?200  if  he  eftected  a  cure;  if  no  cure  was  effected,  then  he 
was  to  receive  $100,  he  guaranteeing  to  do  ^^9100  worth  of 
good.''  It  also  appeared  that  the  deceased,  during  treat> 
ment,  refused  to  pursue  the  plaintiff's  proper  directions  as 
to  diet  and  exercise,  whereupon  the  plaintiff,  in  Septembery 
informed  him  that  treatment  was  useless,  unless  the 
directions  were  obeyed,  and  refused  to  treat  him  further, 
unless  he  would  give  his  note  for  |200,  which  was  done 
without  conditions,  the  deceased  being  advised  that  he 
would  be  compelled  to  pay  it.  The  medicines  used  were  local 
applications,  rendering  him  temporarily  unfit  for  business, 
in  consequence  of  the  pain  produced.  Whether  the  treat- 
ment actually  resulted  in  any  benefit,  or  not,  is  not 
certain  from  the  evidence.  The  deceased  thought  he  was 
benefitted  to  the  value  of  9100.  The  services  of  the 
plaintiff  were  worth  $100.  The  note  for  $25  was  for 
a  surgical  operation  performed  by  another  physician,  on 
the  &ce  of  the  deceased,  the  cancer  being  on  the  under  lip. 

The  court  refused  to  instruct  the  jury  that^  if  the 
contract  was  made  in  June,  and  if  the  note  for  ^00  was 
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given  in  September^  the  giving  of  the  note  would,  in  the 
abaence  of  fraud,  be  a  waiver  of  the  conditions  of  the 
original  contract.  The  court  held  in  this  case,  when  it  was 
formerly  here,  that  this  instruction  ought  to  have  been 
given.  The  legal  proposition  is  a  very  plain  one,  and  was 
exactly  applicable  to  the  evidence  upon  tiie  last  trial.  It  is 
surprising  that  it  was  refused. 

The  court  instructed  the  jury,  that  "if  the  original 
contract  was  continued  in  force,  qualified  only  by  an 
increase  of  the  amount  to  be  paid,  then  the  plaintiff  must 
show  that  he  has  performed  his  undertaking  in  that  behalf; 
and  if  the  jury  should  believe  that  one  of  the  stipulations 
of  the  original  contract  was  that  Sxoank  should  have  only 
$100,  and  that  the  doctor  was  to  render  the  deceased  that 
much  good,  and  that  that  stipulation  was  continued  in  force 
at  the  time  that  the  notes  sued  on  were  given,  and,  further, 
that  the  doctor  did,  in  fact,  do  said  deceased  $100  worth  of 
good,  then  the  plaintiff  ought  to  recover  $100,  and  no 
more,  on  the  $200  note.  But,  if  the  plaintiff  did  not  do 
the  deceased  $100  worth  of  good,  then  the  plaintiff  will 
not  be  entitled  to  recover  anything  on  said  note/'  This 
ought  not  to  have  been  given,  for  the  reason  that  tliere 
was  no  evidence,  in  this  case,  to  which  it  could  be  applicable. 
Instructions  based  on  a  hypothetical  case,  when  there  is  no 
evidence  tending  to  make  the  case  supposed,  are  simply  out 
of  place,  and  ought  never  to  be  given.  They  can  only 
mislead  the  jury.  But  this  did  not  contain  the  law.  A 
verbal  condition  cannot  be  annexed  to  a  promissory  note,  or 
other  written  contract.  A  verbal  contract  may  constitute 
the  consideration  of  a  written  contract,  but  a  promissory 
note  for  $200  cannot  be  trannneled  with  verbal  conditions, 
which  shall  make  it  obligatory  for  a  less  sum.  The 
evidence  of  the  conditions  would  be  inadmissible.  In  this 
case,  no  such  evidence  was  even  offered.  The  proof  was 
distinct,  that,  in  consequence  of  a  refusal  on  the  part  of  the 
patient  to  obey  directions,  the  physician  refused  longer  to 
attend,  unless  a  note  for  $200  was  executed  to  him.    No 
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conditions  were  exacted.  The  note  was  given  nncondi- 
tionallj,  with  the  understanding  that  it  must  be  paid.  The 
patient  was  further  advised  by  the  physician,  that  treatment, 
without  obedience  on  his  part  to  the  directions  concerning 
food,  &c.,  would  be  unavailing. 

There  were  other  instructions  given,  equally  objectionable 
on  account  of  their  want  of  application  to  the  evidence, 
but  it  is  unnecessary  to  notice  them  in  detail. 

The  verdict,  too,  was  not  at  all  justified  by  the  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

W.  FranJcUnj  for  appellant 

S.  H.  Buakirk,  B.  T.  Bose  and  McDoncdd  4*  Boaehe.  for 
appellee. 


BuBOTTOM  V.  MoBROW,  Administrator  of  Bubottom. 

Admiribtkatob. — Liability  foe  Loss  bt  Fibb. — An  adrnmiBtrator  most 
bo  held  to  adopt  such  precantionB  against  the  loss  of  property  bj  fire,  as 
prudent  men  are,  under  simUar  circumstanoes,  accustomed  to  exercise. 

Same. — Bents  ot  Bbal  Estatb. — Ordinarily,  an  administrator  is  not 
chargeable  with  the  rents  of  real  estate  accrued  during  his  adminis- 
tration. 

Exbcutob. — Right  to  Possession  or  Bbal  Estate. — Beal  estate,  unless 
otherwise  disposed  of,  goes  to  the  heirs,  and  not  to  the  executor,  and  a 
mere  power  given  to  the  executor  to  sell  real  estate,  does  not  giye  him  a 
right  to  the  possession  thereof.  To  entitle  him  to  such  possession,  the 
land,  or  its  usufruct,  must  be  expressly  giTon  to  him  by  the  wilL 

APPEAL  from  the  Franklin  Common  Pleas. 

Fbazeb,  J. — This  was  a  suit  against  an  administrator, 
with  the  will  annexed,  for  waste  and  mal-administration. 
The  judgment  below  was  for  the  defendant.  The  cause  was 
tried  by  the  court,  a  jury  having  been  waived.  The  facts 
were  found  specially,  and  we  think  that  the  evidence 
was  suffident  to  justify  the  findings. 
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Bat  there  are  two  questions  of  law  in  the  record^  which 
donand  our  consideration. 

1.  A  mill,  which  was  lease-hold  property,  was  destroyed 
by  accidental  fire,  being,  at  the  time  it  was  burned,  let  to 
responsible  parties,  who,  by  the  terms  of  their  lease,  were 
bound  to  repair,  but  who  became  insolvent,  so  that  the 
money  was  not  made  upon  their  liabilily,  though  it  was 
reduced  to  judgment.  It  is  contended  tiiat  the  adminis- 
trator ought  to  have  kept  the  properly  insured,  and  that  he 
is  liable  for  having  neglected  to  do  so.  No  authority  is 
cited  for  this  proposition,  and  we  know  of  none.  What 
little  there  is  in  the  books,  so  far  as  our  search,  and  that  of 
counsel,  has  extended,  is  the  other  way.  Williams  on  Ezrs. 
1638 ;  2  Har.  Dig.  2998.  These  works  cite  BaUey  v.  Oould, 
4T.  &C0II.22I. 

But  we  think,  with  the  judge  who  tried  the  case  below, 
that  the  administrator  ought  to  be  held  to  adopt  such 
precautions  against  loss  of  property  by  fire,  as  prudent  men 
are,  under  similar  circumstances,  accustomed  to  exercise  to 
indemnify  themselves  against  the  like  casualty.  This 
would  be  but  reasonable  care,  and,  ordinarily,  an  adminis- 
trator is  held  to  that.  The  decided  weight  of  the  evidence 
was  that  mill  owners,  in  that  region,  were  not  generally  in 
the  habit  of  insuring,  in  consequence  of  the  high  rates  of 
premium  demanded* 

2.  Was  the  administrator,  in  this  case,  chargeable  with 
the  rents  of  the  real  estate,  accrued  during  his  administra- 
tion? Ordinarily,  he  would  not  be,  but  here  there  was  a 
will,  and  the  question  depends  upon  it 

The  provisions  of  the  will  are  as  follows:  The  dwelling 
house  and  lot,  (except  that  part  of  it  occupied  by  a  store, 
which  stood  thereon,)  with  certain  specified  village  lots, 
wore  devised  to  the  widow,  who  is  plaintiff  in  this  suit. 
Certain  specific  bequests  were  also  made,  and  to  the  widow 
an  annuity  of  $500.  The  residue  of  the  estate,  ^^both  real 
and  personal,"  was  ^ven,  in  equal  parts,  to  a  nephew 
and  sister  of  the  testator.    It  was  directed  that  the  nephew. 
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one  John  J.  Subottamj  who  was  made  an  executor,  (with 
two  other  persons,)  should,  with  the  connsel  of  his  co- 
execntors,  continue  the  business  of  milling  and  merchandis- 
ing,  as  the  testator  had  conducted  it,  and  had  endeavored 
to  instruct  John  J.  The  real  estate,  not  speciaDy  devised 
to  the  widow,  conedsted  of  a  house  and  lot  used  in 
connection  with  the  mill,  for  a  miller^s  dwelling,  a  ware 
house  and  a  store  house,  with  the  ground  upon  which  they 
stood,  and  which  were  used  in  conducting  the  mercantile  and 
milling  business,  and,  also,  several  tracts  of  farming  lands. 

The  law  is  too  well  settied  for  controversy,  that  real 
estate,  unless  otherwise  disposed  of,  goes  to  the  heirs, 
and  not  to  the  executors,  and  that  a  mere  power  given  to 
the  executor  to  sell  real  estate,  does  not  give  him  a  right  to 
the  possession  thereof;  that  to  entitie  him  to  such  posses- 
sion, the  land,  or  its  usufruct,  must  be  expressly,  or  by 
necessaiy  implication,  given  to  him  by  the  wilL  Such  is  not 
the  testament  in  the  case  before  us.  A  portion  of  the  real 
estate  was  by  it  expressly  given  to  the  widow,  and  the 
residue  of  the  estate,  « both  real  and  personal,"  subject  to 
specific  bequests,  was  disposed  of  to  the  nephew  and  sister 
of  the  testator,  thus  clearly  indicating  an  expectation  on 
his  part,  that  it  would  not  be  necessary  even  to  sell  all  the 
real  estate.  Except  as  to  such  of  it  as  was  necessaiy 
for  the  mercantile  and  milling  operations,  there  is  nothing 
whatever  upon  which  to  rest  the  implication  that  the 
testator  intended  that  the  executor  should  take  possession 
of  the  real  estate,  or  receive  its  rents  and  profits.  It  is  true 
that  the  wife's  annuity  was  a  charge  upon  it,  for  the 
satisfaction  of  which  it  might  be  necessary  to  sdl  it,  but 
the  right  to  its  possession  and  profits  does  not,  by  any 
meansi  result  therefrom.  Clendenning  v.  LaniuSj  8  Ind.  441. 
It  may  fairly  be  implied,  that  John  Jl  RvbMom^  as  executor, 
should  use  the  store  room,  ware  house  and  miller^s  dwelling, 
in  conducting  the  milUng  and  mercantile  business,  as  he 
was  by  the  will  directed  to  do.  He  became  executor,  and 
did   so   until   his  resignation,   when   the   appellee    was 
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appointed  administrator,  with  the  will  annexed.    This  right, 
if  implied,  was  incident  to  the  authority  to  conduct  the 
busmcss  directed.    But,  as  we  understand  the  will,  that 
authority  was  personal  to  John  J.  BuboUom^  ceasing  when 
he  ceased  to  be  executor,  and  did  not  continue,  oa  it  would 
if  given  to  the  executors  generally,  in  the  hands  of  the 
administrator  de  bonis  nan.    2.  O.  &  II.  489. 
The  judgment  is  afltened,  with  costs. 
N.  B.  Bairden,  G.  Holland  and  C.  C.  Binkley^  for  appellant 
J.  D.  Howland  and  L.  Barbour^  for  appellea 


Keightlet  v.  Walls  and  Another. 

SATisrAcnos  of  Mutual  CLAixf,  hot  in  JuDOXsirT.^SQit  bj  A  against 
B  and  C,  upon  a  promissory  note  made  by  B.  The  complaint  alleged  that 
B,  being  insoWent,  hod,  for  the  purpose  of  defrauding  his  creditors, 
assigned  all  of  his  notea  and  accounts  to  G,  and  among  them  a  note  made 
by  A  to  him.  Prayer  linr  Judgment  against  B;  and  that  the  assignment 
to  G  might  be  declared  firaudulent,  and  the  amount  of  plaintiff's  indebted- 
ness to  B  be  allowed  as  a  set-off  on  the  note  sued  on.  On  the  trial,  it 
appeared  that  C  was  the  attorney  of  B,  and  that  the  assignment  of 
the  noto  against  A  was  in  trust  to  collect  the  same,  and  apply  the 
pToeeeds  pro  rata  upon  the  domestic  debts  of  B.  None  of  the  creditors 
had  been  consulted,  and  but  one  of  them  assented  to  the  arrangement 

JleU  that  though  the  note  against  A,  assigned  by  B  to  0,  must  be  regarded 
as  belonging  in  equity  to  B,  yot  A  was  not  entitled,  before  both  claims 
had  passed  into  Judgment,  to  obtain  satisfaction  of  his  debt  to  B, 
by  applying  it  upon  the  claim  sued  upon,  without  proof  of  B's  insolTeney. 

JBddf  also^  that  the  rule  in  equity  is,  that  such  relief  wUl  not  be  granted, 
where  the  claims  are  wholly  disconnected,  unless  there  are  some  special 
circumstances,  such  as  the  insoUency  or  non-residence  of  the  defendant. 

APPEAL  from  the  Putnam  Oommon  Pleas. 

Frazer,  J. —The  appellant  sued  WdUsand  JSckdSj  alleging 
in  his  complaint  that  he  held,  by  indorsement,  a  note 
against  Watts  for  $1552  80,  then  due  and  unpaid;  that 
Walls  was  insolvent ;  and  that  to  defraud,  hinder,  and  delay 
his  creditors,  Watts  had  combixu^d  with  Edcdsj  and,  without 
consideration,  hod  in  December^  1863,  assigned  and  trans- 
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ferred  to  the  latter  all  his  notes  and  accounts,  amountiiig 
to  17500)  and,  amongst  others,  a  note  against  the  plainti^ 
which  Eckds  still  held.  Judgment  was  prayed  against 
Walls  for  the  amount  of  the  first  mentioned  note ;  that  the 
assignment  of  the  note  against  the  plaintiff  to  JSekds  be 
declared  void,  and  that  a  set-off  be  allowed,  &c  Issue 
was  taken  upon  the  complaint  by  the  general  denial, 
upon  which  there  was  a  finding  and  judgment  against  the 
defendant  WatUj  and  in  favor  of  the  defendant  JEJckels. 
The  court  below  having  overruled  a  motion,  by  the 
plaintiff,  for  a  new  trial  against  Eckds j  the  plaintiff  appeals 
to  this  court,  and  assigns  that  ruling  for  error. 

It  is  claimed  that,  upon  the  evidence,  the  finding  ought 
to  have  been  against  Eckds.  It  is  to  be  regretted  that,  in 
a  case  of  this  importance,  we  are  without  any  argument 
whatever  on  behalf  of  the  appellees. 

The  principal  facts  alleged  in  the  complaint,  with  a 
single  exception,  were  clearly  established  by  proof.  The 
chief  controversy  being,  as  we  suppose,  whether  the 
assignment  to  Eckds  by  Walls  was,  as  to  creditors,  fraudu- 
lent and  void.  Upon  that  subject,  the  testimony  of  Eckds 
himself,  who  was  a  witness,  was  that  he  was  the  attorney 
of  Walls;  that  Walls  indorsed  and  delivered  to  Eckdsy  as 
his  own  attorney,  in  trust  for  creditors  of  WallSy  notes  and 
checks  to  the  amount  of  about  $6200,  nearly  all  of  which 
was  to  go  to  certain  non-resident  creditors,  specified 
amounts  to  each,  if  ihcy  would  accept  the  same,  which 
they  afterward  did,  and  the  paper  was  accordingly  delivered 
to  them;  that  two  notes  against  the  plaintiff,  one  for 
91424,  and  the  other  for  $347  67,  were  to  be  collected 
by  EckdSj  and  applied  pro  rata  upon  the  Indiana  debts  of 
WaUsy  which  amounted  to  about  $7800.  'So  creditor  was 
consulted  about  this  arrangement,  and  but  one  of  the 
Indiana  creditors  had  ever  assented  to  it  It  was  shown, 
also,  that  Eckds  received  for  himself  $800,  in  part  for 
a  claim  due  him^  and  in  part  for  professional  services  to  be 
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rendered  in  litigation,  which  was  anticipated  in  the  matter. 
Bnt  the  record  does  not  show  any  proof  of  WaUs*  insolvency. 

In  the  absence  of  all  proof  that  Walls  was,  when 
the  property  was  transferred,  in  embarrassed  or  failing 
circnmstances,  the  act  concerning  voluntary  assignments 
(1  O.  &  n.  114,)  can  have  no  application  whatever  to 
the  present  case.  And  inasmuch  as  there  is  a  like  absence 
of  evidence  tending  to  show  that  he  has  ever  been 
insolvent,  the  entire  question  of  fraud  may  be  deemed 
disposed  of,  for  we  are  not  to  assume,  without  evidence, 
iha,t  Walls  has  not  sufficient  property  subject  to  execution, 
out  of  which  the  plaintiff  can  make  his  judgment 

That  the  transfer  to  Eckds  is  void  as  to  creditors,  and 
that  the  assets  in  his  hands  can  be  reached  by  the  plaintiff, 
if  he  cannot  otherwise  obtain  satisfaction  of  his  claim,  is 
clear  enough ;  but  that  is  not  the  question  presented  by  the 
evidence.  The  question  arising,  if  we  treat,  as  we  think 
we  must,  the  note  against  the  plaintiff,  held  by  Eckds^ 
aa  belonging  in  equity  to  Walls j  is  simply  this :  whether  the 
plaintiff,  without  proof  of  Wallsf  insolvency,  can  thus 
obtain  satisfaction  of  his  own  outstanding  indebtedness, 
before  both  have  passed  into  judgment?  The  appellant 
does  not  discuss  this  question,  having  overlooked  the 
circumstance  that  his  averment  of  insolvency  is  without 
proof. 

After  a  somewhat  careful  examination,  we  have  not 
found  any  case  which  would  sustain  an  affirmative  solution 
of  the  question.  It  will  be  remembered  that  we  have 
no  statute  changing  the  law  upon  the  subject,  and  the  rule 
in  equity  seems  to  be,  not  to  grant  the  relief  where 
the  demands  are  wholly  disconnected,  as  in  this  case, 
unless  there  are  some  special  circumstances,  such  as  the 
insolvency  or  non-residence  of  the  defendant,  or  other 
extraneous  facts,  to  form  the  basis  of  equity  jurisdiction. 
2  Paige  581;  2  M'Cord's  Ch.  184;  5  Mason  201;  2  Edw. 
78;  7  Mon.  457;  1  id.  184;  2  J.  J.  Marsh.  865;  8  A.  K 
Marsh.  6.    The  rule  of  the  civil  law  was  otherwise,  and  it 
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prevails  in  most  of  the  countries  of  Ck)ntinental  Europe. 
The  wonder  is,  that  a  jurisdiction  so  just  should  never 
have  obtained  in  the  courts  of  chancery,  which  have  drawn 
so  largely  from  that  source. 

The  judgment  is  affirmed,  with  costs. 

Williamson  ^  Baggy ^  for  appellant. 

Eckda  ^  Scatty  for  appellees. 


24    SUrt 

***  ^1  Sample  v.  Eowk  and  Another. 

K  conveyed  to  the  OindnntUij  New  ComOc  ^  Miekigan  SaUroad  Cmpai^, 
in  ifoy,  1853,  a  tract  of  land  in  the  town  of  Mmeie,  to  be  paid  for  in  the 
capital  stock  of  the  company.  In  his  written  proposition  to  the  company, 
which  was  accepted,  he  reserred  the  right  to  use  and  occupy  the  premises 
until  the  road  should  be  completed  to  the  town  of  Wabath,  but,  by  mistake, 
the  resenration  was  not  inserted  in  the  deed.  In  Auput^  of  the  same 
year,  he  also  oonyeyed  to  the  company  the  ea$t  half  of  the  north-east 
quarter  of  section  21,  in  township  20,  north,  of  range  10,  easL  In 
SepimbiTt  the  railroad  company  executed  to  A  and  B  a  deed  of  trust, 
oonreying  to  them  the  two  tracts  of  land  conreyed  by  A  to  the  company, 
together  with  a  large  amount  of  other  lands,  to  be  held  by  them  in  trust, 
to  secure  the  payment  of  $75,000,  for  which  the  company  had  issued 
her  bonds.  By  mistake,  the  eighty  acre  tract  of  land,  conveyed  by  A  to 
the  company,  was  described  in  the  deed  of  trust  as  the  weii  half  of  the 
north-cast  quarter,  &c.  The  bonds  secured  by  the  deed  of  trust  had  each 
of  them  a  certificate  attached,  signed  by  the  trustees,  stating  that  the 
company  had  conveyed  to  them  certain  real  estate  to  secure  the  payment 
of  certain  bonds,  "of  which  the  above  obligation  is  one."  The  deed 
itself  provided  that  the  company  should  have  the  right  to  sell  any 
part  of  the  lands  deeded,  for  not  less  than  the  appraised  value  mentioned 
in  the  deed,  and  that,  upon  the  surrender  to  the  trustees  of  an  amount  of 
the  bonds  equal  to  snoh  appraised  valne^  they  should  eonvey  to  the 
purchaser.  The  OnekmaM,  2fem  QuUe  ^  Michigtoi  Mailroad  ChngMWjf  was 
afterward  consolidated  with  other  companies,  and  the  new  corporation 
took  the  name  of  the  CmehinaU  ^  Chicago  Railroad  Ompany.  In  Januarg^ 
1857,  A  purchased  of  the  oonsolidated  company  the  eighty  acre  tract 
formerly  conveyed  by  him  to  the  old  eompany,  by  snnendering  $8000  of 
the  bonds  secured  by  the  deed  of  trust,  and  crediting  himself  with  $200 
due  for  services  as  trustee^  and,  the  mistake  in  the  description  being  then 
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tot  di^ooTered,  took  a  dfled  firom  the  company,  in  whom  the  legal 
title  was  supposed  to  be  by  reason  of  the  mistake.  In  S^temberj  1867,  A 
iiled  his  complaint  against  the  consolidated  company,,  alleging  a  mistake 
in  the  deed  made  by  him  for  the  lot  in  Muneie,  in  the  omission  of 
the  condition  that  he  should  retain  possession  until  the  road  was  com- 
pleted to  Wdboih,  and  a  decree  was  entered  reforming  the  deed  in  that 
particular.  Subaequently,  C  and  D,  who  held  all  of  the  outstanding 
bonds  secured  by  the  deed  of  trust,  amounting  to  f  15000,  filed  their  bill 
for  a  foreclosure  against  the  company,  and  A  and  B^  the  trustees  named 
in  the  deed,  and  obtained  a  decree  of  foreclosure,  and  for  the  sale  of  all 
the  lands  described  in  the  deed,  ^'except  such  lands  as  had  been 
purchased  with  bonds  secured  by  the  deed  of  trust."  The  mistake  in  the 
description  of  the.  eighty  acre  tract  .was  carried  into  the  d^ree  and 
sheriff'AiadTertisement,  but,  the  error  being  discoTcred  on  the  day  of 
sale,  the  land  was  sold  and  conteyed  by  a  correct  description  to  G  and  D, 
as  was  also  the  lot  in  the  town  of  MwieU,  Suit  by  0  and  D  against  A,  to- 
rccoTcr  the  poescBsion  of  the  lands,  sjid  Judgment  of  ouster  against  A. 
On  the  trial,  A  offered  to  pmw^  that  G  and  D  had  notice,  at  the  time  ihey 
purchsised  the  bonds  sued  on,  of  his  equity  to  have  his  deed  for  the- 
town  lot  refoaned. 

ffeld^  that  the  Judgment  was  right  as  to  the  lot  in  MvneU,  as  G  and  D  were 
not  parties  to  the  preoeedings  to  yefona  the  deed  of  A  to  the  conq>any,  and,, 
consequently,  were  not  bound  thereby. 

ffeU  also^  that  as  the  bonds  had  been  passed  by  the  company,  in  good  faith,, 
and  in  the  usual  course  of  business,  their  Talue  could  not  be  affected  in 
the  hands  of  a  subsequent  holder,  by  notice  to  him  of  an  outstanding: 
equity  in  the  trustee  who  had  oertifted  the  ti.tle  of  the  mortgaged  lands. 

Seld,  alsc^  that  in  all  cases  of  mistakes  in  written,  instruments,  courts  of 
equity  will  interfere  as  between  the  eriginal  parties,  or  those  claiming, 
under  them  in  pritity,  such  as  personal  representatiTes,  heirs,  dsTisees,. 
legatees,  assignees,  Toluntary  grantees.  Judgment  creditors,  or  purchass«s> 
ftom  thsm  with  notice  of  the  llMts. 

BM^  also,  that,  whore  more  thtn  one  obUj^tinn  is  secured  by  a.  mortgage,, 
each  is  considered  a  separate  mortgage^  »nd  the  assignment  of  one* 
or  more  of  such  obligations  will  carry  with  it  so  much  of  the  mortgage,. 
and  such  assignee,  if  the  assignment  is  made  in  good  fluth,  and  without 
notice,  Is  regarded  as  n  puxcheser,  and  protected  tram  an  outstanding- 
equity. 

JIM,  alsQ^  that  the  powession  of  A  of  the  town  property  was  not,  under 
the  circumstances,  constructiTO  notice  to  the  original  purchaser  of  the 
bonds  from  the  company  of  A's  equity.  Vhe  pnrehaser  had  a  rS^I  to  test 
wpen  the  cevttfioiteimade  by;  A  fs  ti^tee. 

ffeldf  also,  that  the  jNile  of  .Uvs  eigl^.nere.  tract  of  land  by  the  c<^inpany  to 
A|  waeinjpubstantis)  compliance  with  the  ^rmsof  thedeed  of  trust,  by  which 
the  coi^pany  reserred  the  right  to  sell  any  of  the  lands,  on  the  surrender  of* 
an  amount  of  the  bendf^equitl  tothe^pi^alSBd^abieiOf  the  lands joid. 
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UM,  alwH  tkat  if  tiie  faet  thai  A  paid  t200  of  the  appraised  Talue  in  a 
claim  for  serrioes  as  truBtee,  and  not  in  bonds,  rendered  the  sale  to  him 
iroidable,  it  eonld  only  be  avoided  by  a  direct  proceeding  to  set  aside  the 
sals^  and  the  repayment  to  him  of  the  pnrchase  money  and  interest. 

APPEAL  from  the  Ddaware  Circnit  Court 
Gbbgoby,  J. — Henry  Rowe  and  John  Boies  ened  the 
CincinnjaJd  ^  Chicago  BaHbroad  Company  and  Thomas  J. 
Sampky  in  tiie  court  below,  for  the  possesBion  of  real  estate, 
and  to  correct  an  alleged  mistake  in  the  description  of  a 
portion  thereof,  in  a  deed  of  conveyance  from  the  latter  to 
the  Cincinnati^  New  CasUe  ^  Michigan  BaUroad  Company. 
On  the  20th  of  i/ay,  1858,  Sample  conveyed  by  deed  in  fee, 
to  the  latter  company,  one-third  of  an  acre  of  ground 
in  the  town  of  MuneiCy  together  with  the  office  adjoining, 
described  by  metes  and  bounds;  and,  on  the  11th  of 
August  following,  in  like  manner,  the  fonner  conveyed  to 
the  latter,  among  other  real  estate,  the  east  half  of  the 
north-east  quarter  of  section  21,  in  township  20,  north,  of 
range  10,  east.  On  the  1st  of  Scptemberj  of  that  year, 
the  railroad  company  executed  a  deed  of  trust,  in  the 
nature  of  a  mortgage,  by  which  she  conveyed  to  Sample, 
and  one  Thomas  Corwin,  some  forty-one  dijfferent  tracts  of 
land,  with  an  estimated  value  on  each,  to  be  held  by  them 
as  trustees,  to  secure  the  payment  of  a  loan  of  $75,000, 
with  the  interest  thereon,  for  which  the  railroad  company 
issued  her  bonds  in  the  sum  of  $1000  each,  with  interest 
warrants  attached.  Among  the  real  estate  conveyed  by 
this  deed  of  trust,  is  the  town  property  conveyed  by 
Sample  to  the  railroad  company,  and  the  following:  ^^Also, 
the  loest  half  of  the  north-east  quarter  of  section  21,  in 
town  20,  north,  of  range  10,  east,  containing  eighty  acres, 
and  deeded  by  Thomas  J.  Sample  to  the  company,  appraised 
at  $8200."  The  east,  and  not  the  west  half,  was  intended, 
but  was,  by  mistake,  described  as  the  west  half. 

The  following  stipulation  is  contained  in  the  deed  of 
trust:    ^And  it  b  hereby  expressly  agreed  and  understood, 
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that  the  said  party  of  the  first  part  reserves  the  right 
to  sell  any  portion  of  the  property  herein  specified,  at  a  price 
not  less  than  the  sum  herein  named  as  the  appraised  value 
thereof,  and  a  proportionate  price  for  any  portion  of  any  of 
ihe  said  several  pieces  of  property;  and  whenever  the 
said  party  of  the  first  part,  having  made  such  sale,  shall 
purchase  and  surrender  to  the  said  parties  of  the  second 
part,  or  their  successors  in  said  trust,  to  be  cancelled, 
an  amount  of  the  bonds  herein  specified  and  designated  to 
be  secured  by  this  deed  of  trust,  equal  to  the  appraised 
value  of  any  portion  of  said  property,  as  heroin  speci- 
fied, or  of  a  proportionate  part  of  the  apprised  value 
of  any  one  of  said  several  pidcea  of  property,  then  the  said 
party  of  the  second  part,  or  their  successors  in  said  trust, 
shall  execute  and  deliver  to  such  person  or  persons  as  the 
said  party  of  the  first  part  shall  designate,  a  deed  in 
fee  simple  for  such  portion  of  the  said  property." 

The  CincinnaUy  New  Castle  ^  Michigan  BaUroad  Company 
was  afterward  consolidated  with  ih/d  Cincinnaiiy  Cambridge 
^  Chicago  Short  Line  BaSboay  Company  and  the  Cincinnati^ 
Logansport  and  Chicago  JRailway  Compam/y  and  the  com- 
panies thus  consolidating  assumed  the  corporate  name  of 
the  CineinnaH  ^  Chicago  BaHroad  Company.  This  company, 
afterward,  luiving  acquired  the  title  to  the  eighty  acres  of 
land  above  described,  by  virtue  of  the  consolidation,  sold 
the  same  to  Sample  for  (3200,  which  was  paid  by  him 
by  the  surrender  of  three  bonds,  of  $1000  each,  secured  by 
the  deed  of  trust,  and  |200  to  be  credited  to  the  company, 
on  the  claim  of  Sample  for  his  com^nsation  for  services  as 
trustee.  Whoa  the  deed  was  being  executed  to  Sample^  the 
mistake  m  the  description  of  the  land  was,  for  the  first 
time,  discovered.  Under  the  impression  that  tiie  l^;al 
tide  was  still  ia  the  raikoad  company,  and  not  in  the 
trustees,  the  former,  at  the  instance  and  request  of  the 
latter,  on  the  10th  of  January^  1857,  conveyed  to  Charles 
P.  SampUj  (a  son  of  the  appellant,)  who  quit-claimed  to  his 
fiither,  on  the  22d  of  Aprils  1858.    The  deed  of  January 
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10,  1857,  was  duly  recorded  in  FAmaryj  1857,  and  the 
other  in  Aprils  1858.  The  bonds  eectired  by  the  deed 
of  trust  bear  date  the  Ist  of  Septmbery  1853.  On  the  19<ii 
of  3Iayj  1858,  the  appellant  submitted  his  proposition,  in 
writing,  to  the  railroad  company,  for  the  sale  of  the 
property  in  Mundtj  aa  follows:  ^I  hereby  propose  to 
sell  and  convey  to  Ihe  Cincinnati^  Neio  Castle  ^  MuJUgan 
BaHroad  Company^  the  following  described  real  estate, 
to-wit :  (here  follows  the  description),  for  the  sum  of  $1600, 
to  be  paid  for  in  the  capital  stock  of  the  ccHnpany,  at  par. 
And,ifthe  board  of  directorsof  said  company  shall  acceptthis 
proposition  within  ten  days  from  this  date,  the  same  shall  be 
bindin/2:  on  me,  and  I  agree  to  convey  said  property  to  said 
company  by  a  general  warranty  deed,  clear  and  free 
from  all  incumbrances,  so  soon  as  a  certificate  of  the  stock  is 
executed  to  me;  allowing  me  to  retain  possession  of  siud 
property,  if  I  do  not  remove  to  Ccanbridgey  until  the 
ndlroad  is  completed  to  Wabash^  if  I  see  proper,  and 
no  interest  allowed  on  the  stock  until  I  vacate  it.  And 
when  I  give  possession,  the  company  pays  me  interest 
at  the  rate  of  two  shares  of  stock  per  year.  I  am  to  have 
permission  to  take  up  and  remove  What  plants  ood^hrubbeiy 
I  choose,  whilst  I  occupy  it.'*    [Signed.] 

Thomas  J.  Sample. 

The  railroad  company  accepted  this  proposition,  but,  by 
mistake,  these  conations  were  not  incorporated  into  the 
deed,  which  was  executed  Hie  next  day.  On  the  14th 
of  September^  1857,  the  appellant  filed  in  tiie  Ddaaoft 
Circuit  Court,  his  complaint  i^ainst  the  CineimnaH  ^ 
Chicago  Eailroad  Company y  to  reform  the  deed  executed  by 
him  to  the  Cindnnatiy  New  CasUe  ^  Mchigan  BaUroad  Oomr 
pdnyy  in  pursuance  of  the  proposition.  The  raihroad 
company  entered  an  appearance,  waived  process,  $nd 
admitted  the  allegations  in  the  complaint;  and  the  court 
decreed  that  the  deed  be  correeted  so  aa  to  ccmtain  Ite 
matter  omitted. 
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There  was  attached  to  each  of  the  bonds  issued  by 
the  laiLroad  company,  secured  by  the  deed  of  trust,  the 
following  certificate : 

"We  hereby  certify  that  the  Cfincinriatij  New  Castle  ^ 
liRchigan  Baibvad  Company  have  conveyed  to  us  by  deed, 
bearing  date  the  1st  day  of  September^  1858,  certain  real 
estate  in  trust,  for  the  use  of  the  holders  of  their  obliga- 
tiona  of  similax  tenor  aa  the  above,  issued  and  to  be  issued, 
to  an  amount  not  exceeding  175000,  and  which  we  have 
caused  to  be  recorded  in  the  several  counties  in  the  state 
of  Indiana  in  which  the  said  real  estate  is  situate;  and 
we  further  certify  that  the  above  is  one  of  the  obli^^ons 
zefened  to  in,  and  secured  by,  said  deed. 

The  appellee  Henty  Rnoe,  on  the  4th  of  June,  1857, 
filed  his  complaint  in  the  Delaware  Circuit  Court,  against 
the  Cindnnaii  j*  Chicago  Bailroad  Companyy  Thomas  «7. 
Sample  and  JTiamas  Corwinj  alleging  that  he  was  the  holder 
and  owner  of  a  certain  amount  of  the  bonds  and  interest 
warrants  secured  by  the  deed  of  trust,  averring  their  non- 
payment, and  praying  a  foreclosure  of  the  deed  of  trust  as 
a  mortgage.  On  the  13th  of  September,  1858,  John  Bates 
was  made  a  co-plaintifi^  by  the  consent  of  Bowe,  alleging 
that  he  was  the  holder  and  owner  of  certain  other  of  the 
bonds  and  interest  warrants  secured  by  the  deed  of  trust, 
averring  their  non-payment,  and  praying  a  foreclosure. 

The  railroad  company  answered  tiie  complaint;  Sample 
did  not  answer.  A  trial  waa  had,  and  the  court  found  for 
the  plaintiff  Batpe,  93,850  50,  and  for  the  plaintiff  Bates, 
fl2,050L  The  court  fiirther  found  specially,  "that  the 
several  bonds  mentioned  by  the  plaintiff  Henry  Bowe,  in 
his  complaint^  and  the  several  bonds  mentioned  by  the 
plaintiff  John  Bates^  in  Im  complaint,  were  executed  by 
the  defendant^  the  (XncmmUy  New  CasUe  ^  Michigan  BaH- 
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road  Company  J  before  the  act  of  consolidation  mentioned  in 
the  pleading,  that  the  same  were  made  and  signed  at 
Muncky  Indiana^  where  the  office  of  the  company  was 
kept;  that  the  same  were  taken  to  the  city  of  New  Tork^ 
and  offered  for  sale,  but  without  success,  and  afterward 
were  returned  to,  and  sold  at,  the  city  of  Cineinnaiiy  in  the 
state  of  Ohio,  to  De  Graff,  in  payment  for  work  done  by 
him  on  defendant's  road,  in  the  state  of  IndianaJ*  A 
decree  of  foreclosure  was  had  against  the  defendants, 
excepting  ^^siLch  lands  as  had  been  purchased  toith  bonds 
secured  by  the  deed  of  trust.*^ 

The  eighty  acre  tract  was  mis-described  in  the  complaint, 
decree  and  sheriff's  advertisement,  but  the  sheriff,  on 
the  day  of  sale,  discovered  the  mistake,  and  sold  and 
conveyed  to  the  appellees  the  right  tract. 

The  town  property  deeded  by  Sample  to  tlie  railroad 
company  was  sold  under  this  decree  to  the  appellees; 
and  the  second  paragraph  of  the  complaint  is  for  the 
recovery  of  the  possession  thereof  from  the  appellant. 

There  are  no  averments  in  the  complaint  in  the  fore* 
closure  case,  that  could  have  formed  the  basis  of  a  decree 
against  Sample  to  set  aside  his  purchase  of  the  eighty  acre 
tract  of  land  of  the  railroad  company.  The  appellees  did 
not  attempt  to  show  what  lands  had  been  sold  under  the 
stipulation  in  the  deed  of  trust,  but  contented  themselves 
with  protecting  the  rights  of  purchasers  thereof,  by 
excepting  such  sales  from  the  operation  of  the  decree 
of  foreclosure,  although  they  knew,  when  they  filed 
their  complaint,  that  Sample  had  made  tbe  purchase 
with  the  bonds  secured  by  the  mortgage.  The  decree  of 
foreclosure  was  not  rendered  until  some  four  years  afto* 
Sample  made  his  purchase,  and  the  recording  of  the  deeds 
under  which  he  claims  title.  The  record  shows  that  the 
appellees  became  the  purchasers  at  the  sheriff's  sale,  under 
their  decree,  of  the  entire  real  estate  embraced  in  the  deed 
of  trust,  worth  some  ninety  thousand  doUarSy  over  and  above 
the  eighty  acre  tract  involved  in  the  ease  m  judgment 
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There  were  no  outBtanding  unpaid  bonds  secnred  by 
the  deed  of  trusty  other  than  those  owned  and  held  by  the 
appellees.  Sample  offered  to  prove,  on  the  trial,  that  Bowe 
and  Bates^  at  the  time  they  became  the  holders  of  the 
bonds  in  suit,  had  notice  of  his  claim  to  the  possession  of 
the  house  and  lot  in  Muncie. 

The  court  below  found  for  the  appellees,  and  rendered 
judgment  over  a  motion  for  a  new  triaL  The  evidence  is 
in  the  record. 

We  think  the  finding  of  the  court,  as  to  the  house 
and  lot  in  Muncie^  is  right.  The  appellees  were  not  parties 
to  the  suit  to  re£3rm  the  deed  from  SampU  to  the  railroad 
company,  and  cannot  be  bound  by  the  decree  rendered 
therein.  Under  the  facts  disclosed  by  the  record,  Sample  had 
no  right,  as  against  jBbu?^  and  BaieSy  to  correct  the  mistake  in 
his  deed,  by  the  incorporation  therein  of  the  omitted 
condition,  that  he  was  to  retain  the  possession  of  the 
property  until  the  road  was  completed  to  Wabash. 

The  bonds  held  by  the  appellees  had  been  passed  by  the 
lailroad  company,  in  good  faith,  in  the  usual  course  of 
business,  to  Ik  Qraffj  for  work  done  by  him  on  the  road  in 
Indiana^  and  their  value  could  not  be  impaired  by  notice  to 
a  subsequent  purchaser  thereof,  of  an  out-standing  equity, 
in  the  hands  of  the  trustee  who  had  certified  the  titie  of 
the  mortgage  lands,  for  the  purpose  of  giving  them  cur- 
rency. The  rule  seems  to  be,  that  in  all  cases  of  mistake 
in  written  instruments,  courts  of  equity  will  interfere 
as  between  the  original  parties,  or  those  claiming  under 
them  in  privity,  such  as  personal  representatives,  heirs^ 
devisees,  legatees,  assignees,  voluntary  grantees,  judgment 
creditors,  or  purchasers  from  them  with  notice  of  the  fads. 
White  et  al.  v.WUsonet  al.y  6  Blackf.  448,  and  the  authorities 
there  cited. 

Where  more  than  one  obligation  is  secured  by  a  mortgage, 
each  is  considered  a  separate  mortgage,  and  the  assigrmieni 
of  one  or  more  of  such  obligations  will  carry  with  it 
80  much  of  the  mortgage.    Grouse  v.  Coleman^  19  Ind.  80/;. 
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Murdoch  ▼.  Ford,  17  id.  62;  Baarris  v.  JRrrtoi,  14  id.  4f». 
And  such  an  asdignee  is  regarded  ad'  a  purchaser^  and^ 
if  in  good  Mth,  without  notice,  he  is^  protected  from 
an  out-standing  equity.  The  possession  of  Samph  was  not, 
under  the  circumfitances  of  thk  case,  constructive  notice  to 
Dt  Graff  oi  his  equity:  De  Qraff  had  a  right  to  rest  upon 
Samplers  certificate. 

We  think  the  finding  of  the  court  below,  as  to  the  eighty 
acre  tract,  is  wrong. 

The  power  of  sale  reserved  by  the  raikoad  company, 
is  not  the  ordinary  power  of  a  trustee  to  deal  with  the 
property  of  the  cestui  que  trad.  The  clause  for  the  protec- 
tion of  the  holders  of  the  bonds  secured  by  the  deed 
of  trust  was,  that  an  amount  of  such  bonds  equal  to 
the  appndsed  value  of  the  property  sold  should  be  surren- 
dered and  cancelled;  when  this  was  done,  all  was  done  in 
which  the  cestui  que  trust  had  any  mterest  whatever.  The 
omission  of  this  was  the  only  thing  of  which  they  had 
a  right  to  complain;  a  sale  for  a  greater  sum  than  the 
appraised  value  would  have  inured  to  the  benefit  of 
the  railroad  company,  and  not  to  the  bond-holders.  It 
was  a  reservation  of  a  right,  as  well  as  of  a  power.  The 
railroad  company  had  th^  uncontrolled  power  to  ^^  to 
whom  she  pleased ;  she  dould  sell  to  the  trustee  as  well  as  to 
a  stranger.  The  trustee,  hi^ving  the  legal  title,  was  the 
proper  person  to  make  the  conveyance,  but,  in  the  case  in 
judgment,  the  legal  titie  was  still  in  the  railroad  company, 
by  reason  of  the  mistake  in  the  description  of  the  land  in 
question,  with  the  right  of  having  the  mistake  corrected  in 
.a  court  of  chanceiy.  The  mode  adopted  of  making  the 
conveyance  was  a  substantial  compliance  with  the  terms  of 
the  power.  The  trustees,  and  those  claiming  under  them, 
jtre  estopped  from  claiming  against  the  deed  of  the  railroad 
company,  and  the  bond-holders  had  no  right  to  complain, 
because  they  got  all  that  \*ras  stipulated  in  their  favor,  the 
tsurrendei^  and  cancellation  of  the  three  ^1000  bonds,  and 
the  payment  of  $200  of  the  expenses  of  thd  trust    But 
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it  IB  objected  timt  thefivo  hundred  dollars  was  the  private 
claim  of  thetrustec,  and  that  tbat  mode  the  ealc  to  Sample 
void.  "W^o  do  not  think  bo.  Admitting,  for  the  sako  of 
ai^goment,  that  this  would  render  the  sale  voidable,  yet  the 
aale  to  Samplecoijid  only  be  set  aside  by  reimbnrdnghim  his 
money  paid,  interest  and  improvements,  if  any  were  made 
by  han  after  his  pnrdiase.  Tlmt  question  could  not  be 
settled  in  this  collateral  manner,  but  in  a  cBrect  proceeding 
to  set  aside  the  sale,  in  which  all  the  equitable  coneidero- 
tions  would  arise^  growing  out  of  the  fact  that  the  appellees 
have  ninety  thousand  dollars  of  the  mortgage  property 
to  pay  some  sixteen  thousandj  and  their  acta  of  acquiescence 
for  an  unreasonable  length  of  time. 

We  think  that  there  is  no  such  reference  to  the  deed  of 
Sample  to  the  railroad  company,  as  to  make  the  description 
of  the  land  in  question  in  that  deed^  a  part  of  the  descrip- 
tion of  the  land  in  the  deed  from  the  railroad  company  to 
the  trustees*  The  phrase,  ^^  deeded  by  ThomoM  J.  Sample  to 
the  company,''  in  the  latter  deed,  is  tiie  statement  of  a  fact, 
and  not  a  reference  to  a  deed  for  greater  certainty,  for 
it  will  bo  noticed,  that  in  the  description  of  each  of 
the  forty-one  tracts  of  land  contained  in  the  deed  of 
trust,  it  is  stated  by  whom  each  was  deeded,  with  the 
valuation  thereof.  We,  however,  do  not  consider  this 
question  of  much  importance  in  this  case,  as  the  sale 
of  the  land,  and  the  surrender  of  the  bonds,  vested  in 
Sample  the  equity  m  the  land,  which,,  under  the  code, 
would  piotect  his  possession. 

As  the  land  was  misdescribedin  the  decree  of  foreclosure, 
that  decree  cannot  afiBect  the  rights  of  Sample;  but  inde- 
pendent of  this,  we  think  the  saving  clause  in  the  decree 
sufiicient  to  embrace  the  sale  to  him  of  the  eighty  acre 
tract  in  controversy. 

By  statute,  under  the  geneitd  denial  every  defense^  both 
legal  and  equitable,  can  be  given  in  evidence,  ther^bre,  the 
only  question  properly  bef<nre  us  i%  did  the  court  below  enr 
in  overruHii^g  the  motion  for  a  sew  triiA!    Thoe  are  a 
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number  of  questions  argaed  by  connael  that  we  do  not 
decide,  becflose  they  are  not  properly  in  the  record. 

The  judgment  of  the  court  below,  aa  to  the  east  half  of 
the  north-east  quarter  of  section  21,  in  township  20,  north, 
of  range  10,  east,  is  reversed,  and  aa  to  the  residue  of  the 
real  estate  described  in  the  complaint,  is  affirmed.  The 
cause  is  remanded  to  said  court  tor  a  new  trial  Goets 
against  the  appellees. 

W.  March  and  T.  J.  Sampkj  for  appellant 

J.  Smith  and  Shiplaf  ^  JSifl^fore,  for  aj^Uees.       y 


O'CONNBE  V.  (yCoHHML 


S&AHDBm. — MiUorMmnu, — The  doeirine  tliat,  in  Mtions  of  dander,  the 
words  ipokBn  are  to  be  oonBtmed  tn  mitiori  9m$u^  has  been  ezplodedy 
and  the  role  now  is,  that  saeh  words  are  to  be  understood  according 
to  their  plain  and  natural  impor(|  and  according  to  the  ideas  the/  are 
ealoulated  to  conyey  to  those  to  whom  they  are  addressed. 

Bams. — In  a  complaini  for  slander,  the  words  charged  were,  'Hhejhare 
killed  my  son,  and  are  trying  to  cheat  me  out  of  my  land,"  the  death  of 
the  son  being  ayerred,  and  the  words  being  charged  to  havB  besik  spoken 
of  and  concerning  the  plaintiff. 

Sddf  that  the  words  were  actionable. 

APPEAL  from  the  Hmdrkks  CSrcmt  Court. 

Obegoby,  J.  — Suit  by  the  appellant  against  the  appeUee, 
in  slander.  The  complaint  contains  four  paragraphs,  a 
demurrer  to  each  of  which  was  sustained  by  the  court 
below,  and  £nal  judgment  thereon. 

The  ruling  on  the  first  paragraph  was  correct,  for  the 
reason  that  it  is  alleged  that  the  slanderous  woi^  chaiged 
were  spoken  ^^of  and  concerning  the  brothers  {PaJbiek  and 
JUtehad  Clune)  of  said  plaintiff;"  and  this  ayerment  is  not 
contradicted  by  the  other  avermentSy  except  by  innuendo^ 
which  cannot  control  a  direct  and  positive  allegaitionL 
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Tho  words  charged  in  the  second  paragraph  are:  ^  They 
have  killed  my  ion,  and  are  trying  to  cheaJt  me  out  of  my  land/' 
It  is  averred,  that  the  defendant  meant,  and  intended  to 
change,  that  the  plaintiff,  together  with  her  brothers,  and 
the  physician  who  attended  one  JbAn  (/ Conner,  the  hasband 
of  the  plaintiff,  in  his  last  sickness,  had  killed  and  mur- 
dered the  said  John,  and  was  tryiDg  to  cheat  and  defraud 
the  defendant  out  of  his  land,  and  he  (the  defendant)  was 
so  understood  to  mean  and  charge  by  the  persons  then 
present. 

The  slanderous  words  in  the  third  paragraph  are:  ^^In 
room  of  her  trying  to  help  him,  she  seemed  to  do  all  she  could  to 
hurry  him  outof  ihe  woridJ'  It  isalleged  that  the  defendant 
thereby  charged  that  the  plaintiff  had  killed  and  murdered 
her  husband,  John  (/Conner,  who  had  before  that  time 
departed  this  life. 

The  fourth  paragraph  charges  a  conversation  between 
the  defendant  and  one  Pdeg  Thompson,  of  and  concerning 
the  death  of  John  ff  Conner,  and  of  and  concerning  the 
plaintiff  and  others,  in  which  Thompson  said,  ^^  there  was 
something  wrong;  there  must  be  a  nigger  in  the  fence 
about  that  matter ;''  to  which  defendant  replied,  ^they  have 
kiUed  my  son,  and  are  trying  to  vmmg  me  out  of  my  property  f* 
to  which  TTumpson  rejoined,  "that  was  pretty  hard;*'  to 
which  the  defendant  responded,  ^U  is  hard;  John,  my  son, 
was  sick,  in  room  of  her  doing  anything  to  hdp  him,  she  seemed 
mare  indined  to  do  things  to  hdp  him  out  of  the  way.  My 
daughter-inrlaw  talks  as  though  I  have  no  right  here;  I  have 
come  to  get  your  name;  I  may  have  to  call  you  up  as  a  witness 
sometime.  Mr.  and  Mrs.  Thompson,  they  have  killed  my  son, 
and  now  they  are  trying  to  wrong  me  out  of  my  rights;  it  seems 
to  me,  that  instead  of  their  doing  him  any  good,  they  were  trying 
to  hdp  him  out  of  the  way.**  It  is  averred  that  the  defendant 
thereby  charged,  that  the  plaintiff,  together  with  others, 
had  kUled  and  murdered  John  ff  Conner,  his  son,  and  the 
husband  of  the  plaintiff,  and  was  so  understood  to  mean  by 
the  persons  then  present. 
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The  cotuj^UaA  eonteiw  die  pn^er  dl^gituMifl^  by  dmu* 
emfo,  of  Ibe  pesaone  iMUit  by  Ike  drfendant  in  fhe  woida 
spokeD  by  hiJDiu 

The  doetritxe  of  eoBfllniiigWdftiaii^^ 
exploded^  aad  a  iiKffe  mtioDdl  role  1^ 
are  to  be  ividentQod  acoordiag  to  tibidr  plain  and  natiinJ 
import^  acQQrding  to  the  idds&tbey  are  calculated  to  convey 
to  tho«e  to  wbom  tb^y  are  addvesBed.  Mr.  £iaTkie^  in  his 
valuable  tieatUe  on  slander,,  atatee  the  rale  aa  foDo^VB: 
^Both  jadgea  and  jurors  shall  nnderstand  words  in  that 
aenBe  whiisb  ^  author  intended  to  conyey  to  the  minds  of 
the  heareie,  aa  evinced  by  the.  whole  circmnstances  of  ib» 
caaeu  Itiathe pra?ince of  the  jtuy, where doubta ariae»to 
decide  whei^ier  the  word9  were  used  malidoiifily,  and  with 
a  view  to  defiune^iodi  being  matter  of  £M3t^  to  be  collected 
from  all  concomitant  circmnstances,  and  for  the  conrt 
to  dfitomnne  whetiier  sudi  woida,  tidten  in  the  malicious 
mom  imputed  to  them^  caUt  elone»  ov  by  the  aid  of  the 
circumatancea  stated  upon  the  reooid,  form  the  ^gal  basis 
of  an  action.''  Demarest  v.  J9aiwiyy  6  Cpwen  76;  Eodgers 
v.  Lacejfy  28  Ind.  607;  J^mtsoii  v.  J^^MZey^i^  266.  Lo^this 
latter  case,  the  authoiities  vf»  cited^  showii^  what  words 
will  be  actionahl^  imputing  th^  crime  of  murder  or  man- 
slaughter* The  cases  of  Be<dce  v.  Oldlumy  Ck>wper'B  'Sij&p. 
275,  and  Ford  v.  Priwroee^i  DoYfliog  k  Rylaod^  28^7,  (16 
£ng.  Com  Law,  284,)  are  v^y  much  in  point  in  t^e  case  in 
judgment. 

In  jQutton  v.  Bayvfard,  ^  vx*j  (8  Mod.  24,)  the  words 
spoken  by  the  wife  were:  ^^Owrge  ByMm  (the  plain- 
tiff) is  the  man  who  kiU^  my  husband  f  her  first  husband 
beiug  dead.  After  verdict  for  the  plaintifiV  it  was  moved 
in  arrest  of  judgment,  that  these  words  are  not  actionable 
for  the  uncertamty  of  the  word  IdUingi  for  it  mi^t  be 
justifiable^  or  in  his  own  de£$nse»  or  per  v^if&rtHnium^  and 
shall  not  be  presumed  fdonioua,  and  so  made  actilonahle  by 
intendment*  for  it  is  a  maxim  that  words  shall  be  taken  in 
ntUiori  senau.    But  it  was  said  by  FkAXT>  C,  J.,  ^Therecaa 
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be  no  question  but,  at  this  day,  these  words  are  actionable. 
In  former  times,  wolrds  were  construed  in  mitiori  sensu^ 
to  avoid  vexatious  actions,  which  were  then  too  frequent ; 
but  now,  distinffuenda  sunt  temporay  and  we  ought  to  expound 
words  according  to  their  general  signification,  to  prevent 
scandals,  which  are  at  present  too  frequents  We  are  to 
understand  words  in  the  same  sense  as  the  hearers  understood 
them;  but  when  toords  stand  indifferent j  and  are  equaUy  UaUe  to 
two  distinct  interpretatioTiSy  we  ought  to  construe  them  iii  mitiori 
sensu;  but  we  will  never  make  any  exposition  against  the  plain 
natural  import  of  the  toords.  The  word  kSUng  signifies 
a  voluntary  and  unlawful  killing,  and  is  actionable/'  1 
Starkie  on  Slander  61.  The  case  of  Shinloub  v.  Ammer- 
many  7  Ind.  847,  cited  by  counsel  for  appellee,  is  not 
in  point.  It  is  not  perjury  to  swear  to  a  lie,  but  an 
unlawful  killing  is  murder  or  manslaughter.  In  the  case  of 
Drummxmd  v.  Leslie^  5  Blackf.  453,  this  court  held,  that 
although  the  words  hud  in  a  declaration  of  slander  do  not 
contain  a  directly  affirmative  charge  that  the  pkintift*  had 
committed  forgery^  yet,  if  they  were  calculatand  to  indtice 
the  hearers  to  suspect  that  the  plaintiff  If/KiA  committed  it, 
they  are  actionable.  1   > 

In  the  light  of  these  authorities,  the  4^cuib  ^ourt  erred 
in  sustaining  the  demurrers  to  Uxe  second,  '^hjcvd  and  foicrth 
paragraphs  of  the  <^oniplaint  \     ^\ 

The  judgment  is  reversed,  and  the  cause  reidOi^ig^e^r  te^^d 
court,  with  directions  to  overrule  the  demurrers  to  the 
second,  third  and  fourth  paragraphs  of  the  complaint,  and 
for  further  proceediiigB  inacooidance  with  this  opinion. 

Costs  against  the  appellee. 

C7.  (7.  Nave^  for  af^Usnt 

L.  JH.  ai9HpM7t  for^ai^Uee. 
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Im  ^         Tab  Indianapolis  anb  Cinginnati  Railboad  Coicpant  v. 

QUABD. 

TWO  CASBS. 

KAn.moij>t. — Fncxs. — lUflroad  eompsnies  uw  required  by  sUtuto  to 
fenoe  tlMir  rotdfl,  snd,  eonttniiBg  this  Uw  m  a  police  regnlAtion,  for  the 
Mfety  of  the  publie,  the  fact  ih* t »  railxoad  miui  along  side  of  a  paUio  high- 
way would  seem  to  require  peculiar  oare  on  the  part  of  the  eompaay 

in  complying  with  the  law. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Rat,  J. — The  questions  presented  by  these  records  are 
identical.  The  pleas  in  the  one  case  are  but  copies  of  the 
papers  filed  in  the  other,  differing  alone  in  the  date  of  the 
occurrence,  and  the  value  of  the  animals  killed.  The 
rulings  of  the  court  were  the  same  in  both  cases.  A 
statement  of  the  pleadings,  the  judgment  and  the  facts  in 
the  one  case  will  therefore  be  sufficient. 

The  appellee  instituted  a  suit  for  the  value  of  an  animal 
killed  by  the  locomotive  of  the  appellant,  where  the  rail- 
road was  not  fenced.  The  defendant  answered  by  one 
paragraph,  to  which  a  demurrer  was  sustained.  Defendant 
then  filed  three  additional  paragraphs  to  his  answer,  to  the 
third  of  which  a  demurrer  was  sustained.  Trial  upon 
the  other  issues,  and  judgment  for  the  plaintiff. 

The  complaint  charges  that  said  railroad  company,  on 
the  18th  day  of  February^  1864,  was  running  a  train  of 
cars  on  said  railroad,  in  Dearborn  county,  Indiana;  that  said 
locomotive  and  train  struck  and  ran  over  and  killed  a  brown 
mule,  belon^g  to  said  plaintiff,  of  the  value  of  $800;  and 
that  said  railroad  was  not,  at  said  time  and  place  where 
said  mule  was  killed,  fenced  in  by  said  defendant,  in 
manner  and  form  as  in  the  statute  provided. 

The  first  and  third  paragraphs  of  the  defendant's  answer 
are  substantially  the  same;  the  third  beingintended  to  be  a 
littie  more  specific,  and  it  will,  therefore,  only  be  noticed. 
This  paragraph  alleges,  ^that  said  mule  was  killed  on 


MAY  TERM,  1866.  223 

The  IndiaaapoliB  and  CinciniiAii  Railroad  Comimny  «•  Qiiard. 

ihe  track  of  said  railroad,  between  Lawrencdmrgh  and  the 
line  dividing  the  states  of  Indiana  and  Ohio^  and  that,  at  the 
time  of  the  construction  of  said  railroad,  the  said  defendant 
acquired  the  right  of  way  for  said  road  over  a  strip  of  ground 
one  hundred  feet  wide,  from  LawrencAurgh  to  the  state  line 
aforesaid,  and  was  still  in  possession,  and  had  control  of 
the  same  at  the  time  of  killing  said  mule ;  that  there  was  a 
state  turnpike  road,  or  public  highway,  along  the  west  side 
of  said  strip  of  ground,  or  right  of  way,  adjoining  thereto; 
that  at  the  time  of  killing  said  mule,  said  plaintiff  suffered 
and  permitted  said  mule  to  run  at  large  upon  said  public 
highway,  well  knowing  that  said  public  highway  adjoined 
said  right  of  way  of  the  said  defendant;  that  said  mule 
strayed  from  said  highway  upon  said  railroad  track,  and 
was  killed;  and  that,  at  the  lime  of  the  killing,  said 
locomotive  and  train  were  run  and  conducted  with  prudence 
and  care. 

The  first  act  of  the  leguslature  on  the  subject  of  rail- 
road companies  fencing  their  roads,  will  be  found  in  the 
laws  of  1853,  page  113;  the  nert,  amendatory  of  the 
former,  will  be  found  in  the  laws  of  1859,  page  105,  and  the 
last,  which  repeals  all  former  laws,  will  be  found  in  the 
laws  of  1863,  page  25. 

This  court,  in  the  cases  of  The  M.  ^  L  B,  B.  Co.  v. 
Whitenecky  8  Ind.  217,  The  I.  ^  C.  R  B.  Co.  v.  Townsendj 
10  Ind.  38,  The  New  Albany  ^  Salem  B.  B.  Co.  v.  Tilton,  12 
Ind.  8,  and  Same  v.  MaideUy  id.  10,  held  "  that  the  act  of 
March  1,  1853,  is  in  the  nature  of  a  police  regulation, 
designed  to  promote  the  security  of  persons  and  pro- 
per^ passing  over  the  road,  and  hence,  though  the  owner 
of  the  animal  be  not  an  adjoining  proprietor,  and  bo  guUty 
of  negligence  in  permitting  it  to  stray  upon  land  adjoining 
the  road,  he  may  recover,  if  the  company  has  failed  to 
comply  with  the  requirements  of  the  statute.'^ 

The  legislature,  with  this  construction  given  to  the  act  by 
repeated  decisions  of  this  court  before  it,  has  carefully 
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avoided)  in  the  amendments  it  has  made  to  the  act,  anj 
material  change  that  could  relieve  it  from  the  force  of 
these  rulings.  We  must  regard  the  legislation  upon 
this  act,  as  fully  adopting  the  construction  placed  iq^n  it, 
and  whatever  views  we  may  entertain  as  to  the  proper 
interpretation  of  the  language  of  the  statute,  still,  after 
such  repeated  and  uniform  construction  has  been  given  to 
it,  and  the  makers  of  the  law  have  so  plainly  acquiesced  in 
this  construction,  we  do  not  feel  at  liberty  to  discuss 
its  correctness.  The  cases  under  consideration  present 
no  new  points  for  decision.  The  railroad  company  was 
bound  to  fence  its  road,  and  the  fact  that  it  ran  along  side 
of  a  public  highway,  construing  the  law  as  a  police  regula- 
tion for  the  safety  of  the  public,  would  seem,  in  the  case  at 
bar,  to  reqtdre  particular  care  in  complying  with  the  provi- 
sions of  the  act. 

The  judgments  are  affirmed,  with  8  per  cent,  damages  in 
each  case,  and  costs. 

D.  S.  Major  J  for  appellant. 

W.  S.  HclvMLUf  for  appellee. 


Kave,  Administrator  of  Xovxll,  v*  Hadixt. 

APPEAL  from  the  Sendricka  Common  Plei». 

Feazbb,  J.—Navcy  administrator  of  LoveU,  sued  JBadleyy 
alleging  in  his  complaint  that  the  intestate,  for  the  purpose 
of  hindering  and  defrauding  creditorS|  delivered  three  colts 
to  JBiadley;  that  Hadley  had  possession  of  the  property  at 
the  deat^  of  the  intestate,  and  had  since  sold  a  part 
and  kept  the  balance,  and  on  demand  of  the  administrator 
refused  to  deliver  it  to  him,  &c.  The  answer  was:  1. 
A  general  denial  2.  That  the  colts  were  pkced  in  lus 
possession  by  Xoveff,  as  the  property  of  hiainfi^t  sons,  to 


ICAT  HESM,  1866.  225 

Kaye,  A4mMatnl9t  of  Lotell,  •.  Badley. 

rear,  and  until  the  boys  should  arrive  at  sufficient  age 
to  manage  them,  the  boys  to  pay  reasonably  for  the 
defendant's  expense  and  trouble ;  that  the  boys  enlisted  in 
the  army,  where  they  still  remained,  and  had  been  for 
about  three  years ;  that  one  of  the  animals  yet  remained  in 
the  defendant's  possession,  and  the  other  two  had  been 
disposed  of,  and  the  proceeds  and  the  animal  remaining, 
were  held  subject  to  the  claim  of  the  boys,  and  of 
the  amount  due  the  defendant  for  keeping  the  same.  The 
reply  to  the  second  paragraph  of  the  answer  was :  1.  A 
general  denial.  2.  That  the  defendant  received  the  colts  to 
conceal  them  from  levy  by  execution  against  Lovdly  and 
had  ever  since  so  concealed  them,  widi  the  intent  to 
defraud  LovdTs  creditors.  There  was  a  trial  by  the  court, 
and  a  finding  and  judgment  for  the  defendant. 

We  are  pressed  by  the  appellant,  with  much  earnestness, 
to  reverse  the  judgment,  upon  the  ground  that  the  finding 
of  the  court  below  was  against  the  evidence,  and  inasmuch 
as  no  other  question  is  presented,  we  forbear  to  consider 
any  other. 

Wo  cannot  reverse  the  judgment  for  the  reason  presented. 
There  was  evidence  tending  to  show  that  the  colts  were  the 
property  of  LovdTs  boys,  and  tins  was  not  contradicted* 
They  were  delivered  to  the  defendant  as  being  their  pro- 
perly, and  LoveUy  before  becoming  embarrassed,  had  stated, 
that  they  belonged  to  the  boys.  The  rule  governing- 
appellate  courts  in  such  cases  is  too  well  settled  to  warrant 
our  interference  under  such  circumstances. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Nave  and  J.  WUheraWy  for  appellaat 

JL.  M.  Gampbdly  for  appellee. 


Voi-XXIV^lS 
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I'»  328  Wood  v.  Wallace  and  Anther. 

APPEAL  from  the  Marion  Common  Pleas. 

QBBQOKTy  J. — One  Coffnum  was  indebted  to  Wocn^  and  to 
paj  his  indebtedness,  the  former  assigned  to  the  latter,  with- 
out writing,  so  much  of  a  judgment  agiunst  one  Gaston  as 
would  pay  ^e  same.  The  judgment  was,  bj  CS^n,  placed  in 
the  control  and  under  tiie  management  of  Woody  who 
proceeded  to  issue  execution  thereon,  and  caused  the 
money  to  be  made  by  the  sheiifl^  who  paid  it  over  to 
WaUaeCy  the  clerk  of  the  court  in  which  the  judgment  was 
rendered.  In  the  meantime.  Coffin  died,  and  Sullivan^  his 
4idministrator,  refuses  to  recognize  the  assignment,  and 
insists  on  the  payment  of  the  proceeds  of  the  judgment  to 
him.  A  demand  was  made  on  WaRacty  at  the  clerk's  office, 
hjWoodjioT  the  sum  to  which  he  is  entitled  under  his 
assignment. 

We  think  that  this  was,  in  equity,  a  good  assignment  to 
Woody  and  vested  in  him  the  right  to  demand  and  receive 
from  Wallace  the  money  so  due  him.  2  Story's  Eq.  Jur. 
§§  1044, 1047,  and  the  authorities  there  cited.  The  case  in 
judgment  is  clearly  distinguishable  from  the  case  of 
Slaughter  et  al.  v.  The  State  ex  rd.  Chasey  Administrator 
of  Sogers^  2  Ind.  220.  Under  the  statute  then  in 
force,  Slaugliter  could  not  have  been  the  assignee  of  the 
judgment  on  his  docket  as  a  justice  of  the  peace.  R.  S. 
1848,  p.  915,  §  818.  But  we  are  not  prepared  to  give  our 
assent  to  the  doctrine,  that  a  power,  coupled  with  an 
interest,  is  revoked  by  the  death  of  the  person  granting  it. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
ihe  court  below,  with  directions  to  overrule  the  demurrer 
tto  the  complaint,  and  for  further  proceedings  in  accordance 
with  this  opinion.    Costs  against  the  appellees. 

J*.  Id.  Ketchaniy  for  appellant 

JL  G.  Porter  and  W.  P.  Fishbacky  for  appelleei. 


\ 
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Gregg  V.  Wilton,  Adxniniatntor  of  Matlock. 


Obbgg  V.  Wilson,  Adminifitrator  of  Matlock. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Frazbr,  J.  —  This  was  an  application  by  a  creditor, 
under  the  statute,  to  remove  an  administrator.  2  G.  &  H. 
491.  The  court  below  found  in  favor  of  the  administrator. 
The  evidence  is  in  the  record,  and  the  only  question 
presented  for  our  consideration  is,  whether  the  finding  and 
judgment  were  correct. 

The  causes  alleged  in  the  written  application  are  these : 
first,  failure  to  make  and  return  an  inventory  of  the 
personal  estate ;  second,  fraudulently  omitting  to  embrace 
in  the  inventory  certain  claims  due  the  deceased;  third, 
failure  to  collect,  and  conspiring  to  prevent  the  collection 
of,  certain  monies  due  the  deceased ;  fourth,  incompetency. 

The  evidence  utterly  fails  to  support  any  of  the  fore- 
going allegations.  An  inventory  seems  to  have  been 
made,  but  whether  it  was  ever  filed  in  the  clerk's  office, 
or  not,  does  not  appear;  if  so  filed,  it  was  not  put 
in  evidence,  and,  therefore,  we  cannot  know  whether  or 
not  it  omitted  the  things  alleged.  This  disposes  of  the 
first  and  second  causes.  The  third  was  not  sufficiently 
mstained.  The  charge  of  incompetency  was  supported 
merely  by  evidence  that  the  administrator  could  neither 
read  nor  write.  These  qualifications  would  be  very  useful, 
but  we  cannot  deem  them  absolutely  essential.  Such 
persons  often  possess,  nevertheless,  very  considerable  bnsi* 
ness  capacity.  As  a  general  rule,  however,  it  might  be 
better  if  those  wholly  uneducated,  were  not  appointed 
to  such  positions  of  trust  and  responsibility. 

The  judgment  is  affirmed,  with  costs. 

C.  C  Naoe^  for  appellant. 

X.  if.  Campbdlf  for  appellee. 
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Bray  v.  Hfupey. 


B&iiY  V.  HraasY. 

Plsadivo. — Corr  ov  Wmimur  iHWEwmiT. — In  an  action  to  set  Mid«  a 
conTeyuioe  of  real  estato,  as  firandulent,  and  subject  the  land  to  the  pay- 
ment of  a  judgment,  the  ftraud,  and  not  the  judgment,  is  the  foundation 
of  the  action,  and  a  copy  of  the  record  of  the  judgment  need  not  be  filed 
with  the  complaint 

JuniSDiCTiov. — TiTLS  TO  RiAL  Ebtatb. — The  circuit  court  has,  by  etatute, 
exclusiTe  jurisdiction  of  all  cases  where  the  title  to  real  estate  is  in  issue, 
and,  hence,  an  action  to  set  aside  a  fraudulent  couTeyance^  and  subject 
land  to  the  satisfaction  of  a  judgment  rendered  by  the  court  of  common 
pleas,  must  be  brought  in  the  circuit  court 

FftAUD. — A  took  A  conreyance  of  lands  f^m  his  brotherwin4aw,  B,  for 
A  consideration  equal  to  only  one-half  of  their  Talue^  and  was  informed,  at 
the  time,  of  the  Intention  of  B  to  ayoid  the  payment  of  a  debt  thm  in  suit, 
and  upon  which  judgment  was  afterward  recoTcred. 

JI$H  that  the  transaction  must  be  regarded  as  fh^ndulent 

APPEAL  from  the  JS&nrfrfcfo  Circuit  Court 

Frazer,  J. — This  was  a  suit  by  the  appellee  to  set  adde, 
as  fraudulent,  a  conveyance  of  a  tract  of  land,  made  by 
one  Roberta  to  the  appellant,  and  to  subject  the  same  to  sale 
on  execution  to  satisfy  a  judgment  in  favor  of  the  appellee 
against  BoberUj  rendered  in  tiie  Hendricks  Common  Pleas. 

The  first  question  presented  is,  whether  the  complaint 
should  have  exhibited  a  copy  of  the  record  of  the  judg* 
ment  We  think  not  The  foundation  of  the  suit  was  the 
fraud  alleged  in  the  conveyance  to  Bray^  and  the  statute 
requires  the  written  instrument  to  be  exhibited  with  the 
complunt  only  when  the  complaint  is  founded  upon  it  2 
G.  &  H.,  §  78,  p.  104. 

It  is  urged  that  inasmuch  as  the  judgment  sought  to  be 
satisfied  out  of  the  lands  was  rendered  in  the  common 
picas,  that  court  alone  had  jurisdiction  of  this  cause.  The 
statute,  (2  O.  &  H.,  §  7,  p.  21,)  and  sundiy  decisions  of  this 
court,  which  will  be  noticed,  are  relied  upon  as  sustaining 
this*  proposition.  The  enactment  is,  that  ^^in  all  suits  and 
proceedings  in  which  the  circuit  and  common  pleas  courts 
shall  have  concurrent  jurisdiction,  the  court  which  shall 
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first  take  cognizance  thereof  shall  retain  such  cognizance  ex- 
clusively, while  the  same  may  be  pending  in  such  court," 
This  act  was  passed  on  the  14th  of  Maj/j  1852.  On  the  Ist 
day  of  JunCf  of  the  same  year,  an  act  was  passed  confer- 
ring upon  the  circuit  court  exclusive  jurisdiction  of  all  cases 
where  the  title  to  real  estate  shall  be  in  issue^  (2  G.  &  H.,  §  5, 
p.  6) ;  and  in  1859,  a  mode  was  provided  by  which  all  such 
cases  might  be  procured  to  be  transferred  from  the 
common  pleas  to  the  circuit  court.  2  G.  &  H.,  §  11,  p.  22. 
The  cases  cited  on  behalf  of  the  appellant  (Ind.  ^  Ills.  B. 
B.  Cd.  V.  Williams,  22  Ind.  198,  and  Coon  v.  Cook,  6  id.  268,) 
did  not  involve  the  question  now  under  consideration. 
The  first  mentioned  case  merely  ruled  that  the  common 
pleas  could  not  enjoin  the  execution  of  final  process  issued 
out  of  the  circuit  court.  In  Coon  v.  Cooky  it  was  held, 
that  where  land  of  an  infant  had  been  sold  by  a  guardian, 
under  an  order  of  the  probate  court,  a  bill  in  chancery 
would  not  lie  in  the  circuit  court,  on  behalf  of  the  purcha- 
ser, to  compel  a  specific  performance  of  the  contract  The 
reason  upon  which  these  cases  rest  is,  that  each  court  had 
jurisdiction  of  the  original  cause,  and  also  jurisdiction  to 
grant  the  relief  claimed  by  the  subsequent  suits,  and,  hence, 
that  the  statute  (2  G.  k  H.,  §  7,  p.  21,)  was  applicable.  We 
need  not,  therefore,  examine  these  cases  further. 

The  case  before  us  is  one  in  which  the  title  to  lands  is  in 
issue,  and,  indeed,  that  issue  constitutes  the  sole  subject  of 
controversy.  It  is  not  sought  to  interfere  with  the  process 
of  the  common  pleas,  but  to  subject  property  to  the 
satisfaction  of  its  judgment.  The  subject  matter  is  one 
which  the  legislature  has  chosen  to  witiihold  from  the 
jurisdiction  of  the  common  pleas.  It  does  not,  by  law, 
possess  faculties  enabling  it  to  try  the  issue.  The  circuit 
court  has  exclusive  jurisdiction  by  the  positive  terms  of 
the  statute,  and  we  cannot,  surely,  deny  that  jurisdiction. 
We  do  not  regard  the  two  statutes  (2  G.  &  H.,  §  7,  p.  21,  and 
id.j  §  5,  p.  6,)  as  being  in  conflict,  as  they  apply  to  the 
case  before  us ;  but  if  they  are,  then  the  act  of  June  1  must 
he  held,  so  fiur,  to  repeal  that  of  May  14,  and,  in  either 
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event,  we  would  be  conducted  to  the  same  result  in 
the  present  case,  which  is,  that  the  circuit  court  had  juris- 
diction of  the  cause. 

The  second  paragraph  of  Broffs  answer  averred  that  he 
purchased  the  land  of  the  judgment  debtor,  in  good  faith, 
for  the  sole  purpose  of  obtaining  thereby  satis&ction  of 
certain  debts  due  him,  and  to  indenmify  himself  against  the 
loss  of  certain  sums  for  which  he  was  the  debtor^s  surety,  and 
denied  all  fiaudulent  purpose  or  intention  in  making  the 
purchase.  The  plaintiff,  Husseyj  in  his  reply,  admitted 
that  Bray  purchased  for  the  purposes  alleged  in  the  second 
paragraph  of  the  answer,  and  denied  everything  else 
alleged  in  that  paragraph.  The  weight  of  the  evidence 
disclosed  that  the  land,  subject  to  incumbrances  which  were 
upon  it,  was  worth  about  (600 ;  it  was  purchased  by  Bray 
for  $340  25,  being  a  little  over  one-half  its  value ;  he  was 
a  brother-in-law  of  BobertSj  knew  that  the  suit  was  pend- 
ing which  resulted  in  the  judgment  in  favor  of  Hussey^ 
and  was  told  by  Boberts  that  he  did  not  intend  to  pay  any 
judgment  that  Eussey  might  obtain.  To  take  the  convey- 
ance under  such  circumstances,  and  with  such  notice  of 
the  purposes  of  Boberts^  and  when  the  land  was  sufficient  in 
value  to  pay  him  for  all  his  liabilities  on  account  of  BobaiSy 
and  also  to  satisfy  a  large  part  of  Susset/s  claim,  was 
to  enter  into  a  transaction  which  cannot  receive  the 
sanction  of  any  court.  The  question  in  issue  by  the 
pleadings  was  as  to  his  intent  in  taking  the  conveyance, 
and  we  cannot,  upon  this  evidence,  say  that  the  finding  of 
the  court  below  was  not  right.  The  decree  directed  the 
sale  of  the  land,  subject  to  incumbrances;  that  the  proceeds 
bo  applied  first  to  the  payment  of  the  sums  for  which  Bray 
was  liable  as  the  surety  of  Boberts^  and  the  balance  upon 
Husmfs  judgment.  We  cannot  conceive  how,  under  the 
evidence,  a  result  more  favorable  to  Bray  could  be  expected 
were  we  to  direct  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

C.  C  NavCy  for  appellant. 

P.  &  Kennedy y  for  appellee. 
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Somen  and  Aaocter  t .  PnmpliMy  Md  Othetv. 


I  24    231 

BoMKBS  and  Another  v.  Pumphbet  and  Others.  |Hi  ^^ 


24  <31 

142  874 

142  585 

24  231 

144  195 

146  101 


Dbbd  Of  IsTtAJTB  Pimsov. — The  deed  of  *  person  of  uneonnd  mind,  not 
vnder  guardianship,  conTeys  a  seisin  to  the  grantee;  snoh  deed  being 
Toidable  only,  and  not  Toid.    Page  284.  , 

WsAKjnss  or  Misrn. — Mere  weakness  of  mind  is  not  idiooj  or  insanity,  154  378| 
nor  does  it  amount  to  unsoundness  of  mind,  within  the  meaning  of  the  '^  ^ 
law,  and  such  weakness  is  not  enough,  of  Itseli;  to  ayoid  a  deed,  hit  fej' 
Page  236.  

Feavd. — A  deed  procured  by  the  f^ud  of  the  grantee  is  not  Toid,  but 
Toidable  only,  and  conTeys  a  seisin,  which,  in  the  hands  of  an  inuooent 
purchaser,  without  notioe,  may  beoome  a  good  title.    Page  286. 

brsimucnovs. — It  is  error  for  the  court  to  give  to  the  Jury  instniotions 
which  are  inconsistent  with  each  other,  and  which  leave  the  jury  in  doubt 
which  to  belieTC.    Page  287. 

IxsAvx  Pebsons — CoxnuLCTs  ov. — The  deed  of  a  person  of  unsound 
mind  may  be  aToided  by  the  grantor  himself,  or  his  legal  representatiTes, 
though  the  estate  may  haye  passed  into  the  hands  of  a  bona  fide  purchaser 
for  a  Taluable  consideration.    Page  288. 

DxED— DKLiTsar  or. — Ordinarily,  the  question  as  to  the  deliTery  of  a 
deed  is  one  of  fact,  to  be  determined  by  the  jury,  but  it  may  arise  in  a 
form  to  present  only  a  question  of  law  for  the  court,  or  it  may  present  a 
mixed  question  of  law  and  fact,  in  which  case  the  Jury  determines  the 
faota,  and  the  court  the  law  arising  upon  the  facts  as  proTcd.    Page  289. 

Bams. — The  law  does  not  prescribe  any  particular  form  of  words  or  actions 
as  necessary  to  constitute  a  deliTcry.  Anything  done  by  the  grantor, 
from  which  it  is  apparent  that  a  deliTcry  is  thereby  intended,  either  by 
words  or  acts,  or  both  combined,  is  sufficient.    Page  289. 

Baxx. — An  actual  deliTcry  by  the  husband  to  the  grantee,  of  a  deed 
executed  by  the  husband  and  wife,  of  the  wife's  land,  will,  in  the  absence 
of  fraud,  be  deemed  a  dellTcry  by  the  wife  also.    Page  248. 

Bajcs. — Leatixq  Deed  toe  Rbcoed. — The  leaTing  of  a  deed  for  record  at 
the  recorder's  office,  by  the  grantor,  is  at  least  %  prima  faeU  deliTcry  to  the 
grantee ;  such  act  being  regarded  by  the  law  as  an  unconditional  deliTer> 
to  a  third  person  for  the  use  of  the  grantee.    Page  248. 

Im  BXCUJTT. — ^Imbecility  of  mind  is  not  sufficient  to  set  aside  a  contract, 
where  there  is  not  an  essential  priTation  of  the  reasoning  ftcultiee,  or  an 
incapacity  of  understanding  and  acting  with  discretion  in  the  ordinary 
affairs  of  life.  The  law  cannot  undertake  to  measure  the  Talidity  of 
contracts  by  the  greater  or  less  strength  of  the  understanding;  and 
if  the  party  be  cimpoi  menUB^  the  mere  weakness  of  his  mental  powers 
does  not  incapacitate  him.    Page  246. 

APPEAL  from  the  Franklin  Circuit  Court 
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SooM*  ittl  Aanthir  v.  Faaphfuy  Md  OUien. 

Eluott,  C.  J.— On  the  19th  of  Juncy  1844,  SOas  Pum- 
phrey,  being  aeused  of  the  north-weet  quarter  of  section  8, 
in  township  18,  in  range  13,  east,  sitoate  in  Fayette  county, 
IndkLnoj  conveyed  the  same  by  deed,  in  fee,  to  his  daugh- 
ters, Elizabeth  Pumphrey  and  Jane  Pumphreyj  jointly;  in 
consideration  of  which  the  said  ElizabeOi  and  Jane  executed 
to  him  their  joint  note  for  the  sum  of  |1200. 

In  the  year  1845,  JEUzabeth  Pumphrey  intermarried  with 
Grdvin  SomerSj  sen.  Afterward,  in  1846,  Silas  Pumphrey 
demanded  of  Crdvin  Somers^  and  his  wife  Elizabeth^  payment 
of  one-half  of  the  note  executed  to  him  by  the  said 
Elizabeth  and  Ja;ne  for  |1200.  GeiMn  SomerSj  the  hus- 
band, paid  the  |600  to  Pumphrey.  Elizabetk  brought 
no  other  estate  to  her  husband  than  her  interest  in 
the  land  conveyed  to  her  by  her  father,  and  for  the 
purpose  of  re-imbursing  him  the  $600,  paid  on  the  note 
to  her  father,  on  the  15th  of  June^  1846,  for  the  purpose  of 
having  her  interest  in  the  land  vested  in  her  husband,  she 
joined  with  him  in  a  deed  conveying  her  interest,  in  fee,  to 
one  John  StbMmaUy  who,  on  the  next  day,  re-conveyed  the 
same,  by  deed,  to  the  said  Gdmn  Somers.  Both  of  these 
deeds  acknowledge  a  valuable  consideration,  but,  in  truth, 
none  was  paid  on  either  side.  They  were  regularly 
acknowledged  before  a  justice  of  the  peace,  and  recorded 
in  the  recorder's  ofBlce  of  Payette  county,  on  the  Ist  day  of 
July,  1846. 

On  the  14th  of  February^  1856,  Golvin  Somers,  sen.,  by 
deed,  conveyed  the  whole  of  said  quarter  section  of  land, 
and  forty  acres  of  the  a^oining  quarter,  in  fee,  to  the 
appellants,  Isaac  and  Jonathan  Sam^rSy  his  sons  by  a  fonner 
marriage.  The  consideration  expressed  in  the  deed  is  $6000, 
but  the  evidence  shows  that  the  consideration  actually  paid 
was  $2500,  which,  by  the  direction  of  Oohin  SomerSy  was 
paid  to  his  other  children,  to  whom  Isaac  and  Jona^an 
executed  their  notes.  Elizabeth^  the  wife,  did  not  join  in 
this  deed. 
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Gfobnn  Somersy  sen.,  died  in  ISSB,  and  his  wife  Elizabeth 
died  some  time  afterward,  without  issue. 

The  plaintiffs,  who  are  the  brothers  and  sisters,  and  heirs 
at  kw,  of  JElizabdh  SomerSj  claim  by  descent  from  her,  the 
interest  in  the  quarter  section  of  land  conTeyed  to  her  by 
her  father,  Silas  Pumpkreyy  and  bring  this  suit  to  recover  the 
same,  and  to  set  aside,  as  void,  the  deed  of  Golvin  and 
Elizabeth  to  Stineman,  the  deed  of  Stineman  to  Golvin 
SamerSj  and  the  deed  of  the  latter  to  Isaac  and  Jonathan 
\SomerSy  so  far  as  it  conveys  the  interest  fonnerly  held  by 
said  Elizcbeth  in  the  quarter  section  of  land  conveyed  to 
her  and  her  sister  Jane  by  their  father. 

The  reasons  alleged  in  the  complaint  for  setting  aside 
said  deeds  are : 

1.  That  the  said  Elizabeth^  at  the  time  she  executed  the 
deed  to  Stineman,  was  of  unsound  mind,  and,  therefore, 
incapable  of  making  the  same. 

2.  That  the  deed  to  Stineman  was  procured  from  said 
Elizabeth  by  the  fraud,  covin  and  deceit  of  said  Gdmn  and 
Stineman,  in  falsely  representing  to  her  that,  unless  she 
executed  it,  the  land  would  be  taken  to  pay  the  debts  of 
said  Gdvin;  and  that  the  deed  from  Golvin  to  Isaac  and 
Jonathan  Somtrs  was  made  without  any  valuable  considera- 
tion whatever. 

3.  That  the  deed  to  Stineman,  though  signed  and 
acknowledged,  was  never  delivered  to  him,  but  that  said 
Golvin,  without  having  delivered  the  same,  had  fraudulently 
procured  it  to  be  recorded.  It  is  also  averred  that  there 
was  no  valid  consideration  for  the  said  deed. 

The  defendants  answered  by  general  denial,  and  one 
special  paragraph.  The  latter  is  not  important  in  the 
examination  of  the  questions  raised  on  the  record,  and, 
therefore,  will  not  be  further  noticed. 

The  suit  was  originally  instituted  in  the  Fayette  Circuit 
Court,  but,  on  change  of  venue,  was  transferred  to  the 
Franklin  Circuit  Court.  There  was  a  jury  trial,  and  find- 
ing for  the  plaintiffs,  upon  which  the  court,  over  a  motion 
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for  a  new  trial  by  the  defendants,  rendered  judgment 
in  accordance  with  the  prayer  of  the  complaint. 

The  defendants  appeal  The  questions  nrged  here,  upon 
which  a  reversal  of  the  judgment  is  claimed,  arise  upon 
instmctions  given,  and  instructions  refused,  and  upon  the 
alleged  insofficiency  of  the  evidence  to  sustain  the  finding 
of  the  jury. 

Wo  will  first  examine  the  questionsas  to  the  instructions 
given  and  refnsed. 

The  court,  at  the  instance  of  the  plaintiff  bebw, 
instructed  the  jury  as  follows : 

1.  <^K  you  believe,  from  the  evidence,  that,  at  the  time 
the  deed  was  made  by  Gclvin  Somers  and  his  wife  to  John 
StinemaTij  the  wife,  Elizabethj  was  a  person  of  unsound 
mind,  the  deed  is  voidy  and  would  pass  no  title :  the  heirs 
of  Elizabeth  would  inherit  the  land  at  her  death;  and, 
if  the  plaintifis  are  her  heirs,  they  would  be  entitled 
to  recover  in  this  case/' 

2.  ^<If,  at  the  time  of  the  execution  of  the  Stinenum 
deed,  the  said  Elizabeth  was  a  person  of  such  weak  intellect 
that  she  was  not  capable  of  comprehending  the  effect  of 
the  transaction  on  her  legal  rights,  she  would  be,  in  legal 
contemplation,  a  person  of  unsound  mind,  and  the  deed 
would  be  void/' 

These  instructions  are  both  erroneous.  They  both  assume 
that  if  Elizabeth  was  of  unsound  mind  at  the  time  she 
executed  the  deed  to  Stinemanj  the  deed  was  voidy  and 
conferred  no  title  on  Slineman.  No  inquest  was  ever 
organized  under  the  provisions  of  the  statute,  by  which 
Elizabeth  was  found  to  be  a  person  of  ^*  unsound  mind," 
nor  had  she  ever,  in  any  manner,  been  placed  under 
guardianship  as  a  person  of  unsound  mind;  and  it  has 
been  held  by  this  court  that  the  deed  of  a  person  of 
imsoimd  mind,  not  under  guardianship,  conveys  a  seisin,  it 
being  voidable  only,  and  not  void.  Crouse  v.  Hobnany  19 
Ind.  80 ;  see  also  the  authorities  there  cited. 

On  the   question  of  the   unsoundness  of  mind,  the 
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defendants  below  asked  the  court  to  instrnct  the  jury 
as  follows,  viz : 

10.  "Mere  weakness  of  understanding  is  no  objection  to 
a  person  disposing  of  his  or  her  property.  Courts  and 
juries  cannot  measure  the  size  of  people's  understanding 
and  capacities,  nor  examine  into  the  wisdom  or  prudence 
of  persons  in  disposing  of  their  estate." 

11.  "That  if  the  jury,  from  the  evidence,  should  even 
believe  that  Mrs.  Somers  was  a  woman  of  weak  mind, 
that  would  not  be  sufficient  to  authorize  them  to  set  aside  her 
deed.'' 

The  court  refused  to  give  these  instructions  as  asked, 
but,  as  a  substitute  for  Ko.  11,  instructed  the  jury,  "That 
if  they,  from  the  evidence,  should  even  believe  that 
ii&s.  Somers  was  a  woman  of  weak  mind,  it  would  not  be 
sufficient  to  set  aside  her  deed:  provided,  she  had  suffi- 
cient capacity  to  understand  the  nature  of  the  contract 
she  made."  The  instructions  asked  by  the  defendant,  we 
think,  were  substantially  correct,  and  applicable  to  the 
evidence  in  the  case,  and  should,  therefore,  have  been 
given  as  asked.  The  qualification  added  by  the  court 
to  the  eleventh  was  incorrect,  and  well  calculated  to 
confuse  and  mislead  the  jury. 

A  clear  distinction  is  drawn  in  the  law,  between  mere 
weakness  of  intellect  and  insanity,  or  unsoundness  of  mind. 
Mere  weakness  of  mind  is  not  idiocy  or  insanity,  nor  does 
it  amount  to  "unsoundness  of  mind,"  within  the  meaning 
of  the  law.  But  the  qualification  added  by  the  court 
confounds  them,  and  destroys  the  distinction;  besides, 
it  was  calculated  to  leave  the  impression  that  if  the 
evidence  showed  that  Elizabeth  was  a  person  of  weak 
mind,  it  would  be  sufficient  to  avoid  the  deed,  unless 
the  defendant  could  show  that,  notwithstanding  such 
weakness,  she  had  sufficient  capacity  to  understand  the 
nature  of  the  contract.  This  wocdd  be  changing  the 
burden  of  proof.  See  2  Kent.  Com.  marg.,  p.  452;  Chitty 
on  Con.  130;  1  Pars,  on  Con.  888. 
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The  court)  at  the  request  of  the  plamtiflSs  below,  also 
gave  the  jury  the  followmg  instructionB : 

4.  ^'If  the  deed  to  SHneman  was  procured  by  fraud,  it  is 
voidy  and  any  misrepresentation  made  to  her,  which 
deceived  and  misled  her,  and  induced  her  to  execute  this 
deed,  is  a  fraud/' 

5.  <^Any  concealment  of  the  legal  rights  of  said  Mua- 
beth,  of  which  she  had  no  knowledge,  was  a  fraud,  and  if 
the  deed  was  thus  procured  it  is  void." 

6.  <<  If  the  deed  to  Stineman  was  void  by  reason  of  the  un- 
soimdness  of  mind  of  said  IMzabethy  or  oi  fraud,  or  of  non- 
delivery, the  heirs  of  said  Elizabeth  have  a  right  to  recover 
the  land,  no  matter  how  many  deeds  have  been  executed 
since,  by  parties  claiming  under  the  Stmsman  deed." 

These  instructions  were  also  excepted  to,  and  the  giving 
of  them  is  urged  as  error.  They  are  all  drawn  wilh 
extreme  carelessness,  and  are  very  vague  and  indefinite, 
and  should  have  been  refused  for  that  reason,  if  no  otiier 
objection  existed  to  them.  But  they  do  not  property 
express  the  law,  and  are,  for  that  reason,  erroneous. 

llie  fourth  one  instructed  the  jury  that  ^if  the  deed  to 
Stineman  was  procured  (from  Mizabethj  was  probably  in- 
tended) by  fraudj  it  is  void.^*  In  such  case,  the  deed  would 
not  be  void.  If  fraudulent,  still  it  conveyed  a  seizin^  and 
invested  Stineman  with  the  title;  it  was,  therefore,  not 
void,  but  only  voidable,  and  hence,  if  the  defendlants^ 
IsaoLC  and  Jonathan  SomerSy  were  innocent  purchasers  for  a 
valuable  consideration,  they  were  entitied  to  succeed  upon 
that  issue. 

The  only  fraudulent  representation  charged  in  the  com- 
plaint to  have  been  made  to  induce  EUzaJbcth  to  execute  the 
deed,  is  that  if  she  did  not  execute  it,  the  land  would  be 
liable  for  her  husband's  debts ;  but,  in  this  instruction,  the 
court  said  to  the  jury,  that  ^  any  misrepresentations  made 
to  her,  which  deceived  and  misled  her,  and  induced  her  to 
exeeute  the  deed,  ia  a  fruud,"  and  that  if  the  deed  was 
procured  by  fraud,  "it  is  void."    The  instruction  is  very 
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much  broader  than  the  issue,  and  should  not  have  been 
given. 

The  fifth  instruction  is  clearly  inapplicable  to  the  issue, 
and  the  evidence  in  the  case,  and  was,  therefore,  liable  to 
confuse  and  mislead  the  jury;  besides,  it  does  not  express 
the  law,  and  hence  the  court  erred  in  giving  it. 

The  sixth  instruction,  among  other  things,  lays  down  the 
proposition,  that  if  the  deed  to  Stineman  was  procured 
from  Elizabeth  by  fraudj  her  heirs  have  a  right  to  recover 
the  land,  no  matter  how  many  deeds  have  been  executed 
since,  by  parties  claiming  under  the  Stineman  deed.  This  is 
clearly  not  the  law.  Isaac  and  Jonathan  Somers  claim  to  be 
purchasers  from  their  fitther,  Golvin  SomerSy  for  a  valuable 
consideration,  and  without  any  notice  of  the  alleged  fraud; 
and  if  bo,  they  are  protected  in  their  purchase,  and  will 
hold  the  land  against  the  heirs  of  Elizabeth,  notwithstand- 
ing such  fraud. 

At  the  request  of  the  defendants,  the  court  instructed 
the  jury,  that  "if  they  believe,  from  the  evidence,  that  the 
defendants  bought  the  land  of  their  father  for  a  valuable 
consideration,  and  have  paid  the  same,  the  plaintiffi  cannot 
recover  the  lands  back  from  them,  even  though  the  deed 
from  the  said  Elizabeth  to  Stineman  was  obtained  by  the 
fraud  of  their  father,  unless  they  were  parties  to  it,  or 
knew  of  it  at  the  time  of  their  purchase." 

This  instruction  seems  to  contain  a  correct  exposition  of 
the  law  arising  upon  the  assumed  state  of  facts,  but  it  is  in 
direct  conflict  with  so  much  of  the  foregoing  sixth  instruc- 
tion, asked  by  the  plaintiffs,  and  given  by  the  court,  as 
relates  to  the  same  subject.  The  two  charges  are  inconsis- 
tent with  each  other,  and  cannot  be  reconciled.  Neither 
of  them  was  drawn  by  the  court,  and  their  inconsistency 
was,  doubtless,  overlooked;  stiU  they  were  both  given 
to  tixe  jury  as  the  law,  and,  being  inconsistent  with  each 
other,  must  have  left  the  jury  in  doubt  and  uncertainty 
which  to  believe.  It  was  error  to  place  the  jury  in  such  a 
condition. 
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The  defendants  asked  the  court  to  instruct  the  jury : 

2.  "That  if  the  defendants  held  the  land  in  controversy 
by  deed  from  Grolvin  SomerSy  and  paid  him  a  valuable 
consideration  for  it,  not  knowing,  at  the  time  of  their  pur- 
chase, that  the  said  Elizabeth  Som^s  was  of  unsound  mind 
at  the  time  she  executed  the  deed  to  Stineman,  or  that  the 
same  had  been  obtained  by  frnud,  the  plaintiffi  cannot 
recover," 

We  have  already  shown,  that  if  the  defendants,  Isaac 
and  Jonathan  SomerSy  were  innocent  purchasers,  in  good 
faith,  for  a  valuable  consideration,  their  title  would  not  be 
affected  by  the  fraud  of  Golvin  SomerSy  or  Stinemanj  in 
procuring  Elizabeth  to  execute  the  deed  to  the  latter.  But 
this  instruction  goes  fui-ther,  and  assumes  that  the  same 
rule  would  apply  if  Elizabeth  was  of  unsound  mind  at 
the  time  she  executed  the  deed.  The  authorities  are  not 
uniform  as  to  the  effect,  in  various  cases,  that  may  bo  given 
to  the  contracts  of  persons  who  arc  of  unsound  mind  at  the 
time  of  making  them.  The  general  rule,  however,  appli- 
cable to  contracts  of  the  character  of  that  under  discussion 
here,  seems  to  be  settled,  that  such  contracts  may  be 
avoided,  either  by  the  persons  themselves,  or  their  legal 
representatives.  See  Chitty  on  Cont.  5  Am.  from  3  Lond. 
ed.,  pp.  135  to  139 ;  1  Pars,  on  Cont,  ch.  xx,  p.  883.  But  if 
reason  be  again  restored,  the  contract,  made  when  the 
person  was  of  unsound  mind,  may  be  affirmed.  Crouse  v. 
Hdmafij  19  Ind.  80. 

The  contract  of  a  non  compos  mentis  differs  materially 
from  one  procured  by  fraud  from  a  person  of  sound 
mind.  In  the  latter  case,  the  contract  is  made  by  one 
of  sufficient  capacity,  and  competent  to  make  it,  and 
his  mind  has  consented  to  it,  but  that  consent  has  been 
induced  by  the  fraud  of  the  other  contracting  party ;  but, 
if  the  person  is  non  compos  mentis^  there  is  a  want  of 
capadtj  to  contract ;  he  does  not,  in  a  legal  sense,  consent, 
because  there  is  a  want  of  that  mental  capacity  essential  to 
a  l^;al  conaent.    In  this  respect,  the  case  seems  to  be 
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analogotis  to  the  contract  of  an  infant,  in  whom  there 
is,  also,  a  want  of  capacity  to  contract,  and  it  has  been 
held  that  a  deed  made  by  an  infant  might  be  avoided  by 
his  heirs,  though  the  estate  had  passed  into  the  hands 
of  a  bona  Jide  purchaser,  for  a  valuable  consideration. 
Doe  ex  dem.  Moore  et  vx.  v.  Abemathyy  7  Blackf  442. 

We  think  the  instruction  was  correctly  refused. 

The  court  was  also  asked,  by  the  defendants,  to  give  to 
the  jury  the  following  instruction : 

8.  ^^That  if  Somers  and  wife  and  Siineman  met  together, 
and  Somers  and  wife  made,  signed  and  acknowledged 
th »  deed  in  controversy,  on  one  evening,  leaving  the 
doed  in  the  room  where  it  was  signed  and  acknowledged, 
and  where  Somers  and  his  wife  resided,  Stineman  residing 
in  a  part  of  the  same  house,  and  if  Stineman  and  his  wife 
went  back  into  the  same  room  next  morning,  and  made, 
signed  and  acknowledged  the  deed  back  to  SomerSj  and  left 
both  deeds  with  Somers,  who,  afterward,  got  them  recorded, 
that  this  was  a  good  and  valid  delivery  of  both  deeds." 

The  court  refused  to  give  the  instruction  as  asked,  but 
ga^e  it  with  a  qualification,  by  omitting  the  words  at  the 
close,  *Uhat  this  was  a  good  and  valid  delivery  of  both 
deeds,"  and  adding,  instead  thereof,  these  words :  ^^  That 
this  was  evidence  tending  to  show  a  delivery  of  the  deed  in  conr 
troversy"  There  is  no  controversy  in  the  case  as  to 
the  delivery  of  the  deed  from  Stinernan  and  wife  to  Odvin 
oofners. 

Ordinarily,  the  question  as  to  the  delivery  of  a  deed  i^ 
one  of  fact,  to  be  determined  by  the  jury.  But  it  may 
arise  in  a  form  to  present  only  a  question  of  law  for 
the  determination  of  the  courts  or  it  may  present  a  mixed 
question  of  law  and  fact,  in  which  the  jury  determines  the 
facts,  and  the  court  the  law  arising  upon  the  facts  aa 
proved. 

Tho  law  does  not  prescribe  any  particular  form  of  words, 
or  actions,  as  necessary  to  consummate  a  delivery.  Any 
thing  done  by  the  grantor,  from  which  it  is  apparent  that  a 
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deliverj  is  thereby  intended,  either  b j  words  or  aets,  or  by 
both  combiDed,  is  sufficient. 

In  Dearmand  v.  Deamumdj  10  Ind.  194^  it  is  said  tibat, 
^'  The  question^  what  constitutes  the  deUrery  of  a  deed^ 
has  been  much  discussed.  It  is  much  a  question  for  the 
jury  in  each  paiiicnlar  case.  A  deed  nmy  be  delivered  by 
words  without  actions,  and  by  actions  without  words.  7 
Petersdorff  660.  It  may  be  delivered  without  being 
actually  handed  over.  Chit.  Con..  8.  If  <»ice  delivered, 
its  retention  by  the  grantor  does  not  divest  the  title  of  the 
grantee.     Connelly  v.  Doe,  8  Blackf.  820.  ^ 

^'To  constitute  a  delivery,  it  would  seem  that  the  deed 
must  pass  under  the  power  of  the  grantee,  or  some  person 
for  his  use,  with  the  consent  <^  the  grantor.  Petersdorff 
supra;  Wilsm  v.  Cassidy,  2.  Ind.  562." 

In  McNedy  et  al.  v.  Hackery  6  Blackf.  891,  in  which 
Bucfcer  and  his  wife  conveyed  real  estate  held  by  the  wife, 
in  fee  simple,  before  her  marriage,  to  the  grandson  of  the 
husband,  and  the  deed  was  sent  by  the  husband,  in  the 
presence  of  the  wife,  to  be  recorded,  it  was  held,  that  the 
deed  having  been  signed,  sealed  and  acknowledged  by  the 
husband  and  wife  in  due  form,  and  sent  by  the  former,  in 
the  presence  of  the  latter,  to  the  recorder's  office  to  be 
recorded,  it  was  legally  delivered. 

And  so  in  MdUeU  et  ux.  v.  Page  etoLy  8  Ind. 864,  it  is  said: 
<^It  seems  clear  that  the  mortgage  was  delivered.  It  was 
left  for  record  at  the  proper  office,  and  that  is  prima  fojcU  a 
delivery.  Noparticularformisnecessarytoperfectadeliveiy 
of  a  deed.  A  deed  may  be  delivered  by  any  acts  or  words 
evincing  the  intention  of  the  grantor  to  deliver  it.  Thus, 
in  FoUy  v.  Vantuylj  4t  Halst.  153,  FcUy  made  a  bond  to  his 
daughter,  and  holding  it  np  to  her,  said:  ^^Maryy  this  is 
your  bond,  what  shall  I  do  with  it?"  adding,  ^^I  will  take 
care  of  it  for  you ;"  he  then  endorsed  it,  ^^Jfor/^bond,"  and 
put  it  away  in  his  trunk.  Thia  was  held  to  be  a  good 
delivery. 
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A  reference  to  the  evidence  will  show  the  relevancy  of 
the  instruction  to  the  facts  in  the  case. 

Three  witnesses,  Stineman  and  his  wife,  and  Gclvin  Sam- 
ersy  jr.,  testified  in  reference  to  the  execution  of  the  two 
deeds.  Stmeman  testifies  that  he  was  working  for  Grdvin 
SomerSy  sen.,  and  lived  in  the  kitchen  of  Someri  house,  on  the 
land  in  controversy;  Somers  and  his  wife  living  in  the  ad- 
joining room  of  the  same  house ;  that  some  time  prior  to  the 
day  on  which  the  deed  in  controversy  was  made,  Somers  told 
him  that  he  (Somers)  wished  to  deed  his  land  to  him  (jS^ti^- 
man)y  but  did  not  give  any  reason  for  it;  that,  on  the 
evening  when  the  deed  was  executed,  Som/rs  invited  him 
and  his  wife  into  the  room  where  Somers  lived ;  that  they 
went  in,  and  found  Somers  and  his  wife,  and  JEsq.  Bonham^ 
in  the  room;  that  Banham  wrote  the  deed,  and  took  the 
acknowledgment,  and  laid  the  deed,  after  it  was  signed, 
and  acknowledged,  on  a  stand;  that  he  saw  the  deed 
open  on  the  stand,  and  saw  the  writing  in  it,  and  in  some 
way  learned  what  it  was,  but  that  Somers  did  not  tell  him. 
why  he  had  invited  him  into  the  room ;  that  to  the  best  of 
his  recollection,  he  did  not  have  the  deed  in  his  hand ;  he 
did  not  read  it,  nor  did  any  person  read  it  to  him ;  that 
Somers  did  not  deliver  it  to  him^  nor  offer  to  do  so ;  that 
before  he  left  the  room,  Bonham  folded  the  deed  up,  and 
laid  it  down  again  on  the  stand,  and,  he  thinks,  it  was  stilL 
there  when  he  left  the  room.  That  early  the  next  morning,. 
Somers  again  invited  him  and  his  wife  into  the  same  room, 
and  told  him  that  he  wanted  him  and  his  wife  to  deed  the* 
land  back  again  to  him  {Somers) ;  that  when  they  went 
into  the  room  that  morning,  the  same  persons  being  present 
as  on  the  evening  previous,  BovJuxm  wrote  the  deed  to* 
SomerSy  and  they  {Stineman  and  his  wife)  signed  it  and 
acknowledged  it ;  the  first  deed,  he  thinks,  was  still  on  the- 
stand  the  next  morning,  and  he  left  them  both  there,  and 
gave  no  direction  of  any  kind  in  reference  to  them. 

Mrs.  Stineman  corroborates,  substantially,  the  testimony 
of  her  husband,  except  that  she  says,  that  after  she  audi 
Vol.  XXIV.— 16 
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her  husband  went  into  Somers^  room,  in  the  evening,  and 
before  the  first  deed  was  signed,  Somen  said :  '*I  am  going 
to  deed  the  land  to  you,"  speaking  to  her  and  her  husband. 

Gotvin  SomerSy  jr.,  was  examined  for  the  defendants,  and 
testified  that  he  was  present  at  the  execution  of  both  the 
.deeds;  that  in  the  evening,  when  PonAam  was  about  to  take 
the  acknowledgment  of  the  deed  to  Stineman^  he  read  it 
ualoud  in  the  presence  of  all  the  parties ;  and  that  after  it 
-was  signed  and  acknowledged,  Bonham  offered  the  deed  to 
/StiMemaTij  who  took  it  out  of  BonharrCs  hands,  stood  a 
-momient,  and  said  he  reckoned  he  might  as  well  leave  the 
deed  with  SomerSj  that  he  had  no  convenient  place  of 
taking  care  of  it,  and  thinks  he  threw  it  down  on  a  stand. 
He  furrtier  testified  that  Mizabeth  Somers  wrote  her  own 
name  tolhe  deed ;  that  Stineman  and  wife,  the  next  morn- 
ing, executed  a  deed  conveying  the  same  land  back  to 
OdtAn  SomerSy  sen. 

It  Will 'be  observed  that  Gdvin  Somers^  jr.,  testifies  to  an 
aetud  delivery  of  the  deed  to  Stineman^  but  his  statement, 
in  that  respect,  is  contradicted  by  Stineman  and  his  wife. 
The  instniction,  however,  asked  by  the  defendants,  is 
founded  upon  the  evidence  of  lineman  and  his  wife  alone, 
leaving  out  of  view  the  evidence  of  Odvin  Somers^  jr. 

Any  presumption  of  an  intention  to  deliver  the  deed  by 
Somers  and  his  wife,  to  be  drawn  from  the  facts  and  cir- 
cumstances occurring  at  the  time,  and  connected  with  the 
fligning  and  acknowledgment  of  the  deeds,  and  of  their 
final  possession  by  SomerSj  was  a  •question  of  fact  for  the 
jury,  and,*however  strongly  they  may  have  tended  to  diow 
ra  delivery  of  the  deed  to  Stineman^  It  was,  nevertheless, 
ibe  province  of  the  jury  to 'determine  4he  fact.  But  an 
addidonill  fact  is  assumed  in-the  4)ypothe6eal  instruc(|o& 
asked,  and  is  clearly  shown  by  HLO-e^ldenee,  43iat  must  hY>t 
be  overlooked  in  determining  Ihe  eorroctness  of  the  action 
of  the  court  in  refiitingto  giveiheinstraetion  as  prayed.  We 
jcefer  to  the  £fict.thfit,^floon  after ^eeaecution  of  thedeeda. 
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Gdvin  Somers  took,  or  sent,  them  to  the  recorder's  office, 
and  procured  them  to  be  recorded.  An  actual  delivery  of 
the  deed  by  Grdmn  Somers  to  Stmeman^  in  the  absence  of 
fraud,  would  be  deemed  a  delivery  also  by  the  wife.  And 
according  to  the  authorities,  supra^  the  leaving  of  the  deed 
at  the  recorder's  office  by  Golvin  SomerSy  one  of  the 
grantors,  to  be  recorded,  is,  at  least,  a  prima  facie  delivery 
to  Stineman^  such  act  being  regarded  by  the  law  as  an 
unconditional  delivery  to  a  third  person,  for  the  use  of  the 
grantee.     Tompkins^  ^c,  v.  Wheder  et  at,  16  Peters  106. 

We  think  the  instruction,  aa  asked,  was  substantially 
correct,  and  should  have  been  given. 

There  are  other  facts  and  circumstances,  presented  by 
the  evidence  in  the  case,  not  referred  to  in  the  hypothesis 
upon  which  the  instruction  is  based,  which,  we  think,  have 
an  important  bearing  on  the  question.  It  is  clearly  shown 
that  the  object  of  Somers  and  his  wife,  in  executing  the 
deed  to  Stinemariy  was  that  he  should  convey  the  land  to 
Gdmn  Somers^  the  husband.  The  latter  had  paid  the  $600, 
the  consideration  money,  to  Silas  Pamphrey,  and  for  that 
reason,  Mrs,  Somers  desired  that  he  should  have  the  land. 
The  title  was  in  her,  and  she  could  not  convey  it  directly  to 
her  husband.  It  was,  therefore,  conveyed  to  SHnemarij  that 
he  might  convey  to  Somers.  Siineman  was  but  a  naked 
trustee,  to  receive  the  title  for,  and  transmit  it  to,  Somers; 
a  mere  conduit,  through  whom  the  title  to  the  land  was 
conveyed  from  Mrs.  Somers  to  her  husband.  The  delivery 
of  the  deed  to  Stineman  was  necessary  to  accomplish  that 
object,  and  it  seems  clear  that  when  it  was  signed  and 
acknowledged  by  the  grantors,  it  was  so  placed  at  the 
disposal,  or  under  the  power,  of  Stineman^  as  in  the  inten- 
tion of  Somers  and  his  wife,  to  constitute  a  deliver}-. 
StuumatL,  too,  must  have  so  regarded  it,  for,  acting  upon 
the  assumption  of  its  delivery,  by  which  the  title  became 
vested  in  him,  he  conveyed  the  land,  the  next  morning,  to 
Somers.  There  is  also  evidence,  which  is  uncontradicted, 
that  Mrs.  Somers  declared  her  desire  and  intention  to  have 
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the  land  conveyed  to  her  husband,  and,  after  the  conrey- 
ancee  were  made,  spoke  of  the  deed  as  having  been  exe- 
cuted, and  of  her  object  in  executing  it,  and  said  that  the 
land  belonged  to  her  husband.  These  fiu^ts,  taken  in  con- 
nection with  the  fSact  of  placing  the  deed  upon  record, 
we  think,  should  be  conclusive  that  the  deed  was  legally 
delivered. 

The  evidence  is  all  in  the  record,  and,  after  a  careful 
examination,  we  find  nothing  in  it  reasonably  tending  to 
prove  that  the  execution  of  the  deed  by  Mrs.  Samers  was 
procured  by  fraud,  as  chaiged  in  the  complaint 

The  only  remaining  question  to  be  examined  is,  does  the 
evidence  sustain  the  finding  of  the  jury  for  the  plaintifls, 
on  the  alleged  ground  that  Elizabeth  Samersj  at  the  time  of 
the  execution  of  the  deed  to  Siinemany  was  of  unsound 
mind? 

Bouviery  in  his  Law  Dictionary,  defines  the  words  wm 
compos  mentis  to  *' signify,  not  of  sound  mind.  Thia  is  a 
generic  term,  and  includes  all  the  species  of  madness, 
whether  it  arises  from:  1,  idiocy;  2,  sickness;  8,  lunacy; 
or,  4,  drunkenness." 

To  the  same  effect  is  our  statute,  which  enacts  that 
*'  The  words,  ^person  of  unsound  mind,'  as  used  in  this  act, 
or  any  other  statute  of  this  state,  shall  be  taken  to  mean 
any  idiot,  non  compos^  lunatic,  monomaniac,  or  distracted 
person." 

The  evidence  in  this  case  in  no  wise  tends  to  prove  that 
Mizabeth  Samers  was  either  a  lunatic,  monomaniac,  or 
distracted  person.  But  if  any  defect  of  mental  capacity 
existed^  it  was  organic,  and  existed  from  her  nativity.  If 
she  was  of  unsound  mind,  within  the  meaning  of  the 
statute,  she  was  an  idiot. 

Before  looking  to  the  evidence,  it  is  proper  that  we  first 
ascertain  the  legal  meaning  of  the  word  idiot,  in  its  appli- 
cation to  the  alleged  unsoundness  of  mind  of  Mrs.  Somcrs^ 
At  the  time  she  executed  the  deed. 

Jfimricrsays  that  idiocy  is  "that  condition  of  mind  in 
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which  the  reflectiv6|  or  all,  or  a  part,  of  the  affective 
powers,  are  either  entirely  waating,  or  are  manifested  to  the 
least  possible  extent.  Idiocy  generally  depends  upon 
oiganic  defects.''  And  that  an  idiot  '^  is  a  person  who  has 
been  without  understanding  from  his  nativity,  and  whom 
the  law,  therefore,  presumes  never  likely  to  attain  any.  It 
is  an  imbecility,  or  sterility,  of  mind,  and  not  a  perversion 
of  the  understanding.  When  a  man  cannot  count  or 
number  twenty,  nor  tell  his  father's  or  mother's  name,  nor 
how  old  he  is,  having  been  £requently  told  of  it,  it  is  a  fair 
presumption  that  he  is  devoid  of  understanding." 

This  rule  would  seem  to  bo  a  sufficient  test  of  the  want 
of  understanding,  where  the  power  to  the  extent  indicated 
does  not  exist ;  but  to  hold  that  a  person  should  be  deemed 
of  sound  mind,  and  responsible  for  his  acts  in  every  case, 
where  he  possesses  sufficient  mental  capacity  to  count 
twenty,  and  tell  his  father's  and  mother's  names,  or  his  own 
age,  would  seem  to  fix  a  rather  low  and  uncertain  standard 
of  a  sound  mind. 

Mr.  Chitty^  in  his  work  on  Contracts,  p.  180,  says:  ^^An 
idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding 
from  his  nativity;  and  who  is,  therefore,  by  law,  presumed 
not  to  be  likely  to  attain  to  any.  A  person  is  not  an  idiot 
if  he  hath  any  glimmering  of  reason,  so  that  he  can  tell  his 
parents,  his  age,  or  the  like  common  matters." 

The  same  definition,  substantially,  is  given  by  Petersdarfy 
vol.  12,  p.  890. 

The  law  does  not  assume  to  measure  the  diffisrent  degrees 
of  power  of  the  human  intellect,  or  to  distinguish  between 
them,  where  the  power  of  thought  and  reason  exists.  It 
would  be  impossible  to  do  so.  But  it  attempts  to  draw  a 
line  between  sanity  and  insanity,  or,  in  other  words,  between 
the  presence  and  absence  of  reason,  thought  and  compre- 
hension.   It  cannot  go  further. 

It  is  said  by  Mr.  ParsmSj  in  his  able  work  on  Contracts, 
voL  1,  p.  184,  that,  •<  Courts  of  law,  as  well  as  equity,  afford 
protection  to  those  who  are  of  unsound  mind.     They 
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endeavor  to  draw  a  lino  between  sanity  and  insanity,  bnt  can- 
not so  well  distinguish  between  degrees  of  intelligence. 
Against  the  consequences  of  mere  imprudence,  folly,  or  that 
deficiency  of  intellect  which  makes  mistake  easy,  but  does 
not  amount  to  unsound  or  disordered  intellect,  even  equily 
^ves  no  relief,  unless  the  other  party  has  made  use  of  his 
want  of  intelligence  to  do  a  certainly  wrongftd  act." 

Chancellor  Kent  lays  down  the  rule  thus:  "Imbecility 
of  mind  is  not  sufficient  to  set  aside  a  contract,  when 
there  is  not  an  essential  privation  of  the  reasoning  faculties, 
or  an  incapacity  of  understanding  and  acting  with  discretion  in 
the  ordinary  affairs  of  life.  This  incapacity  is  now  the  test 
of  that  unsoundness  of  mind  which  will  avoid  a  deed  at  law. 
The  law  cannot  undertake  to  measure  the  validity  of 
contracts  by  the  greater  or  less  strength  of  the  understand- 
ing ;  and,  if  the  party  be  compos  mentis^  the  mere  weakness 
of  his  mental  powers  does  not  incapacitate  him."  2  Kent 
Com.  573.    This,  it  seems  to  us,  is  tiie  correct  rule. 

Tested  by  this  rule,how  stands  the  case  upon  the  evidence! 
The  evidence  on  the  point  is  quite  voluminous,  and  we 
do  not  propose  to  give  a  detailed  abstract  of  it  in  this 
opinion.  But  we  have  examined  it  with  much  care,  and 
find  that  the  following  material  facts  are  established  by  it 
!»eyond  controversy,  viz: 

Tiiut  Elizabeth  had  learned  to  read  and  write,  and  signed 
her  own  name  to  the  deed  to  SHneman.  She  was  a  member 
of  a  reputable  church,  and  in  good  standing.  Her  mother 
died  many  years  before  her  marriage  to  Somers^  and,  being 
the  eldest  of  three  sisters,  she  took  chaige  of  her  fathei^s 
household  afiairs,  and  conducted  them  prudently,  and  with, 
at  least,  ordinary  skill,  and  continued  to  do  so  until  her 
marriage ;  that  upon  her  marriage  with  SomerSy  she  took 
charge  of  his  house,  having  exclusive  control  of  his  house- 
hold, and  discharged  the  various  duties  with  ordinary  skill 
and  judgment.  She  did  most  of  her  own  sewing,  and 
taught  and  inatmcted  the  infant  daughters  of  Somcrs  in  all 
the  ordinury  domestic  duties,  including  cooking,  knitting 
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and  sewing,  and  is  said  to  have  been  a  good  cook.  In  a 
wordy  she  discharged  with  fidelity  her  duties  as  a  member 
of  the  chnrch,  as  a  dutifal  daughter,  and  as  a  faithful  wife 
and  step-mother. 

Her  father  recognized  her  to  be  of  sound  mind,  by  trad- 
ing with  her,  executing  to  her  a  deed  for  the  land  in 
controversy,  and  taking  from  her  a  note  for  the  purchase 
money,  and  by  permitting  her  to  contract  marriage  without 
opposition. 

Thirteen  witnesses  were  examined  on  the  part  of  the 
plaintiffs,  in  reference  to  the  mental  capacity  of  Mrs. 
Samers.  Three  of  the  number  were  medical  men,  the 
others  not  claiming  to  be  experts ;  most  of  whom  seem  to 
have  been  allowed  to  express  their  opinions  of  her  capacity 
in  their  own  way,  without  first  stating  facts  within  their 
knowledge,  on  which  to  base  an  opinion. 

Their  whole  evidence,  however,  falls  far  short  of  estab- 
lishing the  fact  that  she  was  an  idiot,  or  of  unsound 
mind.  It  does  not  fairly  tend  to  prove  more  than  that  she 
was  a  person  of  weak  mind. 

We  select  the  evidence  of  Dr.  SUvey^  as  a  fair  version  of 
that  of  all  those  who  testify  most  strongly  against  the 
defendants.  He  says  he  regarded  Elizabeth  as  a  woman  of 
weak  mind ;  she  might  have  made  a  housekeeper,  but  he 
thinks  an  inferior  one.  He  thinks,  without  instruction, 
she  would  not  comprehend  the  effects  in  future,  on  her 
legal  rights,  of  any  transaction.  She  was  not  an  idiot^  nor 
of  strong  mind,  but  below  a  medium.  He  thinks  ten  per 
cent  of  women  as  weak  as  she  was. 

On  the  other  hand,  seven  witnesses,  including  one  physi- 
cian, examined  on  the  part  of  the  defendants,  testified  tiiat 
MizabdhvrM  a  woman  of  medium  mind  and  understanding. 
We  do  not,  however,  claim  to  weigh  the  evidence,  and 
determine  its  preponderance ;  that  was  the  province  of  the 
jury.  But  excluding  entirely  the  evidence  given  for  the 
defendants,  and  looldng  alone  to  that  of  the  pkuntifis, 
it  seems  to  us  clear  that  it  does  not,  fairly  considered,  even 
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reasonably  tend  to  establish  the  fact  that  Elizabeth  Somers 
was  of  unsound  mind  at  the  time  of  executing  the  deed  to 
Stineman.  It  does  not  prove  that  there  was  an  <<  essential 
privation  of  the  reasoning  faculties,  or  an  incapacity  of 
understanding  and  acting  with  discretion  in  the  ordinaiy 
affairs  of  life."  For  the  various  reasons  given  in  this 
opinion,  the  judgment  is  reversed,  with  costs,  and  a  new  trial 
awarded,  and  the  cause  remanded  to  the  com*t  below  for 
further  proceedings,  not  inconsistent  with  this  opinion. 

N.  Truster,  J.  S.  Bddy  G.  Holland  and  C.  C.  BinkUy,  for 
appellants. 

J.  C.  McIrUoshy  B.  F.  Claypod  and  J.  M.  Wi&on,  for 
appellees.  ^..^ 


Dbnnt  v.  Reynolds  and  Another. 

RBPjUBYijr. — Suit  or  Bohd.-^  Where  the  right  of  property  hM  been  tried 
in  an  action  of  replevin,  it  becomes  ru  adjuiieata,  and  oannot|  nor  can 
any  other  issne  tried  and  determined  in  such  suit^  be  again  pot  in  ivne 
in  an  aeUon  on  the  replevin  b(md. 

APPEAL  from  the  Knox  Common  Pleas. 

ABSTBACT. 

This  is  a  suit  brought  by  the  plaintiff  below  on  a 
replevin  bond.  The  appellant,  defendant  below,  filed  his 
answer,  setting  up,  among  other  things,  that  the  StanJtoMy 
the  execution  defendants,  and  from  whom  he  purchased 
the  property  replevied,  had  other  property  subject  to  execu- 
tion in  their  possession,  to  the  amount  of  $3000,  none 
of  which  had  been  sold  at  the  time  the  said  execution  came 
into  the  hands  of  BeynddSy  the  sherifi*;  and  that  Bcynotds^ 
with  a  full  knowledge  of  all  these  facts,  and  ^vith  a  full 
knowledge  «of  the  sale  of  the  property,  levied  upon  and 
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took  from  appellant  said  property;  that  dnce  the  levy  was 
made,  the  said  sheriff  JSeynolds  permitted  the  said  Stanton 
to  take  out  of  this  state  all  of  said  property,  and  that  said 
^ntons  are  now  insolvent,  and  appellant  is  without 
remedy,  caused  by  the  negligence  of  said  sheriff  Seyndds. 
To  this  answer,  the  plaintifb  below  demurred,  the 
demurrer  was  sustained,  and  appellant  excepted,  and  this 
ruling  presents  the  only  question  in  the  case.  Appellant 
insists  'that  this  answer  showed  a  state  of  facts  which 
entitled  him  to  the  relief  demanded. 

Ray,  J. — ^The  record  of  the  judgment  filed  with  the 
complaint  in  the  court  below  shows  a  submisdon  of  the 
issuee  in  the  replevin  suit  to  the  court,  and  a  finding^for 
the  defendant  in  the  action. 

The  only  issues  involved  were,  whether  the  property  in 
controversy  was  owned  by  the  StantanSf  and  if  so,  whether 
it  was  liable  to  execution  at  the  time  the  writ  came  into  the 
hands  of  the  sheriff.  The  finding  of  the  court  involved 
a  decidon  of  these  issues,  and  the  judgment  rendered  was, 
therefore,  conclusive  upon  the  appellant.  The  answer,  in 
the  case  under  consideration,  attempts  to  present  the  same 
issue,  as  matter  of  defense  to  the  action  upon  the  bond. 
This  cannot  be  done.  In  the  case  of  WaUace  v.  Clarke  7 
Blackf.  298,  Mr.  Justice  Sullivan,  in  delivering  the  opinion 
of  the  court,  uses  this  language:  ^^Wlien  the  right  of 
property  ib  put  in  issue  and  decided  upon,  it  is  then  res 
adjudicataj  and  cannot,  on  general  principles,  be  again 
inquired  into  in  a  suit  between  the  same  parties."  This  is 
the  rale  as  to  all  questions  involved  in  the  decision  of  the 
replevin  suit.  The  demurrer  was,  therefore,  properly 
sustained. 

The  judgment  is  affirmed,  with  8  per  cent,  damages, 
and  costs. 

N.  UshoTjF.  W.  Viehemd  C.  JKl-iiaen,  for  appellant- 

J.  Bakery  for  appellees. 
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Abel  v.  Opbl  and  Wife. 

Tbhdek. — The  tender  of  an  amount  of  money  in  discharge  of  a  debt  ia  an 
admission  of  the  amount  due,  but  is  not  conelusiTe,  and  if  too  much  has 
been  tendered,  no  obligation  ia  created  to  pay  or  keep  good  the  whole 
amount  tendered. 

APPEAL  from  the  Dubois  Circuit  Court 

Frazer,  J.  —  Opd  and  wife  brought  suit  against  Abd^  to. 
compel  the  entry  of  satisfaction  of  a  mortgage.  The  com- 
plaint alleged  ^lat  the  defendant  held  a  note  of  Opel  for 
$1440,  due  March  25, 1864,  and  a  mortgage  on  real  estate, 
to  secure  the  same ;  that  the  consideration  of  the  note  was 
an  indebtedness  of  $600,  and  a  loan  of  $500,  with  interest 
thereon,  at  10  per  cent  per  annum,  added  for  three  years. 
It  was  sought  to  avoid  bo  much  of  the  interest  as  exceeded 
the  rate  of  six  per  cent  per  annum,  and  it  was  alleged  that, 
on  the  19th  of  May,  1864,  the  sum  of  $1309  had  been 
tendered  and  refused,  and  that  sum  was  brought  into  courts 
After  a  demurrer  to  the  complaint  had  been  overruled,  an 
issue  was  made  by  a  general  denial  of  the  complaint, 
which  was  found  for  the  plaintlffi ;  and,  over  a  motion  for 
a  now  trial,  there  was  judgment  upon  the  finding. 

1.  Was  the  complaint  sufficient  ?  There  is  in  it  an  aver- 
ment in  this  language:  "That  at  the  time  said  note  and 
mortgage  became  due,  to- wit:  on  the  25th  day  of  Marchj 
1864,  the  said  defendant  was  entitled  to  recover  of  the 
plaintiff  thereon,  only  the  amount  of  $1298,  as  principal 
due  on  said  note  and  mortgage  with  three  years'  interest, 
at  the  rate  of  six  per  cent,  per  annum."  It  is  urged  that 
the  meaning  of  this  is,  that  there  was,  at  the  date  men- 
tioned, the  sum  of  $1298  due  as  principal,  and  that  interest 
on  that  sum,  at  6  per  cent,  per  annum,  was  also  due.  And 
it  is  argued  that,  therefore,  $1309,  on  tiie  19th  of  May^  1864, 
was  not  a  sufficient  tender.  We  cannot  assent  to  the  justice 
of  this  criticism.    The  language  quoted,  taken  alone,  will  not, 
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without  interpolating  a  punctuation  not  required  by  its 
grammatical  construction,  and  not  found  in  llie  transcript, 
bear  the  interpretation  contended  for  by  the  appellant ;  but 
when  the  whole  complaint  is  considered,  its  meaning  is  so 
obvious  that  the  question  thus  made  upon  it  is  too  plain  for 
fair  controversy.  The  action  of  the  court  below,  upon  the 
demurrer,  was  certainly  correct. 

2.  The  evidence  estabUshed  the  fact  that  the  sum  of 
$1440  was  tendered;  in  all  other  respects,  the  allegations  of 
the  complaint  were  precisely  sustained.  It  is  contended 
tbat,  after  a  tender  of  f  1440,  relied  on  in  evidence,  it  was 
not  sufficient  to  bring  into  court  only  $1809;  and  that  the 
tender  was  an  admission  that  the  sum  tendered  was  due, 
and  that,  therefore,  the  court  ought  to  have  found  that  sum 
to  be  due,  instead  of  the  sum  of  $1809.  It  is  true  that  the 
tender  was  an  admission  of  the  amount  due;  but  that 
admission  was  not  conclusive  evidence,  excluding  the  con- 
nlderation  of  all  other  evidence  upon  the  subject.  The 
proof  was  clear  that  (1809  was  the  amount  actually  due 
when  the  tender  was  made*  Nor  can  we  agree  that  if  too 
much  be  tendered,  any  legal  obligation  is  thereby  created 
to  pay,  or  keep  good,  the  whole  amount  so  tendered. 

The  note  secured  by  the  mortgage  was  not  offered  in 
evidence.  We  do  not  think  it  was  necessary  that  the 
plaintiff,  in  this  case,  should  do  so.  The  mortgage  was 
put  in  evidence,  and  it  contained  a  description  of  the  note 
sufficient  for  all  the  purposes  of  the  case.  Upon  the  whole, 
we  think  that  the  finding  of  the  court  below  was  in  accord- 
ance with  the  evidence. 

The  judgment  is  affirmed  with  costs. 

J.  Baker y  for  appellant. 

J.  C.  Dennyj  for  appellee.  ' 
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Mitchell  r.  Smith. 

JomcB. — JirftiBDionov. — In  ftn  aotlon  before  »  jnstioe  of  Uie  peftoe^  tbe 
footing  of  the  eooount  filed  m  the  besU  of  the  eetion  wee  $200^  bat  % 
corre<St  addition  of  the  items  charged  was  a  fraction  of  a  dollar  more. 

ffeld^  that  the  footing,  or  sum  stated  on  the  account,  most  be  taken  to  be  the 
amount  for  which  judgment  was  demanded,  and,  henoe,  the  justice  had 
jurisdiction. 

JvnoB  Pko  Txxpobx. — Where  a  person  other  than  the  regular  Judge  lias 
tried  a  cause  below,  and  no  objection  was  made  on  the  trial  to  his 
authority,  and  the  record  is  silent  upon  the  subject^  such  objection  cannot 
be  rai«ed  for  the  first  time  in  the  Supreme  Court. 

APPEAL  from  the  Bendricks  Common  Pleas. 

Frazsb,  J. — This  case  originated  before  a  jnstice  of  fhe 
peace.  The  venne  was  changed  to  another  justice,  befoie 
whom  the  judgment  was  rendered  against  the  appellant, 
who  thereup<m  took  the  case,  by  appeal,  to  the  common 
pleas,  and  thence  to  this  court 

The  first  question  presented  for  our  examination  is  as  to 
the  jurisdiction  of  the  justice  to  try  the  cause. 

The  cause  of  action  first  filed  was  in  the  form  of  an 
account,  the  footing  upon  which  was  (200,  though  the 
correct  aggregate  of  the  items  was  (200  75.  This  was 
indorsed  thus:  << Demand  (176  75."  The  amount  footed 
on  the  account,  as  filed  witii  the  justice,  ought,  we  think, 
to  be  taken  as  the  amount  for  which  judgment  was 
demanded,  in  the  absence  of  any  other  statement  of  the 
demand.  If  this  be  correct,  it  is  unnecessary  to  determine 
whether  the  demand  on  the  back  of  the  paper  ought  to  be 
regarded  as  a  part  of  the  complaint,  though  the  indulgence 
which  has  always  been  extended  to  pleadings  in  justices' 
courts,  in  this  state,  would,  doubtiess,  justify  us  in  so 
regarding  it.  Either  of  these  proportions  settiea  the 
question  against  the  appellant. 

The  Hon.  Solomon  Blaib  tried  the  cause  in  the  common 
pleas,  acting  as  judge  thereof,  he  not  then  being  the  regular 
judge  of  that  court    Ko  objection  was  made  to  him,  nor 
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does  the  record  afiinnativcly  show  his  authority.  It  is 
wholly  silent  upon  that  sulject.  His  authority  is  ques- 
tioned for  the  first  time  here. 

This  question  was  recently  before  us,  in  Feaster  y.  WoodfUl^ 
23  Ind.  493)  and  received  very  careful  consideration,  and  upon 
principle  and  authority,  and  in  view,  also,  of  the  vast 
mischief  which,  it  seemed  to  us,  must  result  from  a  con- 
trary doctrine,  we  hold  that  when  the  record  was  silent  as 
to  the  authority  of  the  person  acting  as  judge  for  the  time 
being,  and  no  question  concerning  his  authority  was  made 
below,  it  was  too  late  to  make  it  in  this  court,  and  that, 
under  such  circumstances,  we  would  hold  his  proceedings 
valid.  Some  reflection  since  has  tended  only  to  confirm  us 
in  that  opinion. 

The  judgment  is  affirmed,  with  5  per  cent,.tlama^^  aiid 

coats.  -r '-'-"• 

T.  A.  Hendricks  and  0.  B.  Herd,  for  afpeltent.    . 

C.  C.  Naocy  for  appellee.  i^  ''''■      \  . 

A^-  r.  ■  / 


Fabungton  t;.  Hawkins.  |^g 

AuBVOiixirTS.— The  plaintiff  has  a  right,  at  anj  time  before  his  complaint 
is  answered,  to  amend  his  pleadings,  and  to  file  additional  paragraps. 

Saxx. — ^Where  an  additional  paragraph,  filed  to  a  complaint,  oonnts  upon  a 
canM  of  aetion  whkh  accrued  subsequent  to  the  eerrioe  of  the  sum* 
mone,  it  maj  be  stricken  out  on  motion,  or,  if  the  defendant  appears 
thereto,  he  is  entitled,  on  application,  to  a  continuance  of  the  cause. 
The  filing  of  a  demurrer  to  the  paragraph  would  be  a  waiyer  of 
this  right. 

APPEAL  from  the  Howard  Common  Pleas. 

Bat,  J. — ^This  action  was  hrought  by  the  appellee  against 
the  appellant. 

The  original  complaint  contained  two  paragraphs.  The 
first  was  for  the   taking  and  converting  to  appellant's 
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own  use  of  four  hundred  and  fifly  buflheb  of  com;  the 
second  paragraph  charged  the  converraon  of  certain  other 
two  hundred  and  fifty  bnshels  of  com,  all  tiie  properly  of 
appellee.  After  the  aervice  of  the  snmmonB,  the  appellee 
filed  a  third  paragraph,  charging  that  since  the  commence- 
ment of  the  suit,  the  appellant  had  taken  and  converted 
an  additional  amount  of  com.  This  third  paragraph 
is  called  a  supplemental  complaint.  The  appellant  filed  an 
answer  to  the  first  and  second  paragraphs,  and  a  demurrer 
to  the  third.  The  ground  of  the  demurrer  was  that  fiicts 
sufficient  were  not  stated  in  the  third  paragraph  to  consti- 
tute a  cause  of  action.  The  court  properly  overruled  the 
demurrer.  The  plaintiff  had  a  right,  at  any  time  before 
his  complaint  was  answered,  to  amend  his  pleadings,  and  to 
file  additional  paragraphs.  That  he  styled  the  additional 
paragraph  a  supplemental  complaint  is  immaterial.  Our 
practice  deals  with  the  facts  stated  in  the  plea ;  if  those 
&cts  give  a  cause  of  action,  it  is  sufficient,  though  the 
pleading  may  be,  as  in  this  case,  inaptly  named.  The 
paragraph  was  not  a  supplemental  complaint,  but  was  for 
the  conversion  of  a  distinct  and  separate  quantity  of  com 
from  that  referred  to  in  the  first  and  second  paragraphs  of 
the  complaint.  Upon  the  filing  of  this  additional  para- 
graph, the  appellant  could  have  moved  the  court  to  strike 
it  out,  the  cause  of  action  stated  therein  having  accrued 
subsequent  to  the  service  of  the  summons ;  or,  appearing 
thereto,  have  asked,  and  was  entitied  to  receive,  a  continu- 
ance of  the  cause.    This  right  he  waived  by  his  demurrer. 

The  judgment  is  affirmed,  with  8  per  cent  damages^ 
and  costs. 

Linsday  and  Lacia^  for  appellant 

H.  As  Brouscy  for  appellee. 
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Gboom,  Auditor  of  Tipton  County,  v.  The  State,  on  the 
relation  of  Bowun. 

Sinking  Fund  Salxs— Taxes. — ^Where  lands  mortgaged  to  the  Sinking 
Fnnd  are  oifered  for  sale  for  the  non-payment  of  the  mortgage  debt,  and 
are  bid  in  for  the  State,  and  subseqnently  sold,  the  pnrehaser  is  entitled 
to  take  the  lands  ftreed  fh>m  all  assessments  and  taxes  made  or  leried 
between  the  date  of  the  mortgage  and  the  date  of  his  deed  from  the  State. 
But  where  the  lands  are  not  bid  in  for  the  State,  but  are  taken  by  a  pnr- 
ehaser at  the  first  offer,  they  remain  subject  to  such  assessments  and 
taxes. 

APPEAL  from  the  Tipton  C!ommon  Pleas. 

ABSTRACT. 

The  transcript  disdoees  that  on  the  6th  day  of  May^ 
1864,  the  appellee  filed  in  the  clerk's  office  of  the  Court  of 
Common  Pleas  of  IHpton  county,  her  complaint,  on  the 
relation  of  Christopher  C.  BouMUj  averring  and  alleging 
that  on  the  8th  day  of  May^  1858,  one  SylvesUr  Turpin 
mortgaged  to  the  Sinking  Fund  the  parcels  of  land  in  the 
complaint  particularly  described,  containing  some  ninety- 
nine  acres,  and  that,  on  the  18th  day  of  FAruary^  1864,  said 
lands  were  sold  by  the  Sinking  Fund  to  one  T.  W.  PMOips^ 
and  a  deed  made  to  Phillips  therefor ;  that  prior  thereto,  on 
ilie  5th  day  of  February y  1862,  said  lands  were  sold  by  the 
auditor  of  Tipton  county,  and  bid  in  by  the  relator,  for  the 
amount  due  for  state  and  local  taxes  for  the  years  1858, 
1859,  1860  and  1861,  all  of  said  taxes  being  levied  and 
coDected  during  the  lime  said  lands  were  under  mortgage 
to  the  Sinking  Fund,  and  being,  as  is  averred,  illegally 
assessed  and  collected.  The  complaint  further  avers  a 
demand  by  the  relator,  on  the  appellant,  to  issue  his  warrant 
on  the  treasurer  of  Tiptxm  county,  for  the  aforesaid  sum  of 
money,  so  paid  over  by  the  relator,  with  interest,  which^  it 
is  averred,  appellant  refused  to  do,  and  a  writ  of  momdamus 
is  prayed  against  appellant,  as  such  auditor,  to  compel  him 
to  issue  his  warrant  to  the  treasurer. 
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Appellant  filed  his  demurrer,  alleging  for  canse  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the  demurrer,  and 
appellant  failing  and  refusing  to  plead  over,  judgment  was 
i-cndered  in  favor  of  the  relator,  and  that  the  relator  was 
entitled  to  an  order  for  the  sum  so  paid,  and  it  was  ordered 
and  adjudged  that  appellant,  as  auditor  of  Tipton  county, 
issue  his  order  on  said  treasurer,  in  favor  of  the  relator,  for 
the  aforesaid  sum  of  money. 

Ray,  J. — The  act  "To  amend  the  several  acts  for  the 
loaning  and  collecting  of  the  Sinking  Fund,  and  for  other 
purposes/'  approved  January  18,  1845,  provides  that  "in 
cases  of  future  sales  of  lands  and  lots  bid  infer  the  State,  and 
in  all  cases  of  sales  heretofore  made,  or  hereafter  to  be  made, 
upon  foreclosure  of  mortgages  to  said  fund,  a  certificate 
of  purchase,  signed  by  the  president  of  the  board,  or  by 
any  member  thereof  by  order  of  the  board,  shall  be  deemed 
sufficient  evidence  of  such  purchase;  and  where  full  pay- 
ment of  the  purchase  money  shall  have  been,  or  may  be, 
made,  it  shall  be  lawful  for  the  president  of  the  board  to 
execute  and  deliver  to  the  purchaser,  or  purchasers,  his,  her 
or  their  heirs  or  assigns,  in  the  name  of  the  state,  a  patent, 
or  deed,  for  such  lands  or  lots,  which  shall  vest  in  him,  her 
or  them,  and  in  his,  her  or  their  heirs  and  assigns  forever, 
all  the  right,  title  and  interest  which  the  mortgagor  had  in 
the  lands  or  lots  mortgaged,  and  bid  in  and  sold,  at  the  date 
of  the  mortgage,  freed  and  discharged  from  all  taxes  and 
assessments  made  or  levied  for  any  purpose  whatever, 
between  the  date  of  said  mortgage  and  the  date  of  said 
deed,  or  patent." 

The  repealing  act  of  1852  excepts  "All  laws  relative  to 
the  Sinking  Fund,"  and  "all  laws  regulating  the  Sinking 
Fund."  It  is  insisted  by  the  appellees  that  under  this  act, 
the  purchaser  at  the  sinking  fund  sale  was  entitled  to 
receive  from  the  state  a  deed  for  the  mortgaged  property, 
"freed  and  discharged  from  all  taxes  and  assessments  ma^ 
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or  levied  for  any  pitrpose  whatever,  between  the  date  of 
said  mortgage  and  the  date  of  said  deed  or  patent/'  A 
careful  reading  of  the  provisions  of  the  act  leads  us  to  a 
different  conclusion.  The  exemption,  by  the  terms  of  the 
!aw,  applies  only  to  ^^  lands  or  lots  mortgaged,  and  bid  in 
and  sold.*'  This  language,  in  connection  with  the  require- 
ments of  other  provisions  of  the  law,  that  the  land  should 
be  first  offered  for  sale,  and  should  only  be  bid  in  by  the 
State  when  a  sum  suficient  to  pay  the  mortgage  debt, 
interest  and  costs,  was  not  tendered,  clearly  shows  that 
neither  by  the  letter  nor  the  spirit  of  the  act  should  such 
first  offer  of  sale  bo  regarded  as  intended  to  release  the 
property  then  sold  from  the  lien  of  taxes.  It  is  only  whem 
such  offer  has  been  made  subject  to  taxes,  and  a  failure  U) 
sell  has  afforded  prima  facie  evidence  that  the  land  is  not 
worth  both  the  mortgage  debt,  interest  and  costs,  with  the 
addition  of  the  taxes  assessed,  that  the  State,  electing  tO' 
secure  the  trust  fund  rather  than  the  taxes,  which  are  due- 
partly  to  herself,  waives  the  lien  of  those  taxes,  and 
authorizes  the  property  to  be  bid  in  for  the  State,  and 
afterward  offered  for  sale  for  the  sum  due  upon  the  mort- 
gage- 

The  case  of  HamiUon^  Auditor^  ^.,  v.  Lamgsdaky  1  Indl^ 
128,  does  not  conflict  with  the  construction  we  place  upon 
the  act.  In  the  case  cited,  the  land  had  been  bid  in  for  the 
State,  and  was  subseqently  sold  to  Langsdale.  In  the  case 
at  bar,  the  land  was  purchased  at  the  sinking  fund  sale,  and 
does  not  seem  to  have  ever  been  bid  in  for  the  State. 
Ilad  it  been  otherwise,  the  purchaser,  having  acquired  his. 
title  by  purchase  at  tax  sale  two  years  before  the  Sinking- 
Fond  Commissioners  offered  the  land  under  the  mortgage, 
might,  perhaps,  have  been  required,  if  he  desired  to  perfect 
his  title,  to  pay  off  the  morigage  debt  and  release  the 
property,  and  assert  his  tax  title  to  the  land.  The  present 
state  of  the  pleadings  does  not  require  us  to  decide  this  point.. 
The  demurrer  should  have  been  sustained  to  the  compliant.. 
Vol.  XXIV.— 17. 
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The  judgment  is  reversed,  and  the  canse  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 
O.  W.  Lowly  and  N.  B.  Overman^  for  appelant 
J.  Oreeriy  for  appellee. 


McEiNLAT  and  Others  v.  Bhanx. 

AtriDATXT  rom  Contihuatcb. — An  affidarit  for  tlm  eontianaiiM  ef  a 
oaiise  on  aeconni  of  iho  absence  of  a  witness  whose  place  of  reridenoe  is 
alleged  to  be  unknown,  must  show  that  diligence  has  been  used  to 
ascertain  the  whereaboats  of  the  absent  witness. 

YAmiANCS. — Pbomissout  Kotb. — In  a  complaint  upon  a  promissory  note, 
the  note  was  described  as  payable  to  the  plaintiff,  while  the  note  filed  with 
the  complaint,  and  given  in  eTidenee,  was  payable  to  *' A,  or  bearer." 

Mtldf  that  as  the  Tarianoe  could  hare  been  cured  by  amendment  in  the 
court  below,  the  Supreme  Court  will,  on  appeal,  regard  the  amendment  as 
haying  been  made. 

APPEAL  from  Hie  La  Orange  Circuit  Court 
ObegorT)  J. — Shank  sued  the  appellant^  in  the  court 
below,  on  a  promissory  note.  The  complaint  avers  that  the 
defendants,  bj  their  note,  a  copy  of  which  is  filed  here- 
with,  promised  to  pay  the  plaintiff'  $136  20.  The  note  is 
payable  to  Horace  Leurisy  or  bearer.  The  defendants  answered 
in  two  paragraphs :  1.  That  they  admit  the  making  of  the 
note  set  up  in  the  complaint,  and  that  the  same  is  still  due 
and  unpaid,  but  that  liie  plaintiff  is  not  the  real  party  in 
interest;  ithat  the  note,  with  other  property,  was  delivered 
to  Shank  by  one  Horace  LewiSy  for  the  sole  purpose  of  being 
fused  by  Shank  in  the  payment  of  any  judgment  that  mij^t 
Ibe  recovered  against  Henry  Lewis  and  othersy  in  favor  of 
,8wiih  ^  BameSy  in'the  La  Grange  Common  Pleas,  and  when 
the  judgment  Qf  any  was  recovered)  and  the  coats  were 
paid,  that  then  Shank  was  to  deliver  the  balance  to  Jama 
M.  Flagg;  that  the  other  property  received  by  Shank  from 
Lewis  hits  paid  the  judgment  recovered  by  Smith  ^  BamaSy 
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«iee|)t  ihe  coetMy  ttnomxting  to  scmie  |25,  which  sum  is 
brought  into  court,  and  tendered  to  the  plaintiff.  2.  That 
the  defendants  have  paid  and  satisfied  the  note,  except  $26, 
to  Flaggy  and  they  bring  into  court  that  sum  to  pay  Shanky 
or  as  the  court  might  direct    Reply,  general  denial. 

Trial  by  the  court ;  finding  for  the  plaintiff;  motion  for 
a  new  trial  overruled,  and  judgment. 

At  the  proper  time,  a  motion  was  made  by  the  defendants 
to  continue  the  cause,  which  was  overruled.  The  affidavit 
for  the  continuance  was  made  by  Flaggy  who  swears  that 
he  is  the  attorney  of  record  for  the  defendants,  and  is 
acquainted  wth  the  facts;  that,  as  he  verily  believes,  Horace 
IjewiSy  and  a  son  of  said  Moracey  whose  name  is,  as  affiant 
believes,  JameSy  are  material  witnesses  for  the  defendants; 
that  said  Horace  and  James  Lewis  reside,  u&  affiant  is 
informed  and  believes,  in  Minneaotay  but  in  what  town 
affiant  is  unable  to  say ;  that  they  resided  and  were,  as 
affiant  believes,  in  said  State  at  the  commencement  of  this 
action,  and  ever  since ;  that  since  the  commencement  of 
the  action,  not  knowing  the  exact  place  of  residence  of 
said  Horace  and  James,  defendants  have  been  unable  to 
obtain  the  testimony  of  said  witnesses  in  time  to  use  it  on 
the  trial  of  this  action  at  the  present  term;  that  they 
expect  to  prove  by  said  witnesses  that  the  note  sued  on  is 
not  the  property  of  the  plaintiff;  that  it  was  delivered  to 
him  by  Horace  LewiSy  for  the  purpose  of  being  used  in  the 
payment  of  any  judgment  which  Smith  ^  JBames  might 
obtain  against  Henry  Lewis  ^  G>.,  in  the  Court  of  Common 
Pleas  of  La  Grange  County,  Indiana^  and  after  paying  the 
judgment,  the  remainder  of  said  property,  and  this  note^ 
wore  to  be  handed  over  to  James  M.  Flagg;  that  the  note 
and  other  property,  so  delivered  to  Shank  by  LewiSy  were 
delivered  for  that  purpose,  and  no  other,  and  not  to  vest  the 
ownership  of  the  note,  or  other  property,  in  Shank ;  that  he 
believes  said  facts  to  be  true,  and  that  he  knows  of  no 
other  witness  by  whom  the  said  facts  can  be  proved,  whose 
testimony  can  be  as  readily  procured;  that  he  believes  the 
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testimony  of  said  witnesses  can  be  procured  by  the  next 
term,  and  that  this  affidavit  is  not  made  for  delay. 

The  reasons  assigned  for  the  new  trial  are :  1.  That  the 
finding  of  the  court  is  contrary  to  the  evidence.  2.  That 
the  court  erred  in  overruling  the  defendant's  motion  for  a 
continuance. 

The  evidence  is  in  the  record,  and  is  as  follows:  "The 
plaintiff,  to  support  the  issues  on  his  part,  offered  and  read 
in  evidence  the  note  and  the  indorsement  thereon,  in  the 
complaint  mentioned,  in  these  words : 

'^$186  20.  lAmay  November  9th^  1861. 

Nine  months  after  date,  for  value  received,  we,  or  either 
of  us,  promise  to  pay  Horace  LewiSy  or  bearer,  one  hundred 
and  thirty-six  dollars  and  twenty  cents,  with  interest, 
without  the  benefit  of  the  valuation  laws. 

[Signed,]  Jahbs  McEjnlat, 

Petxb  MgEinlat, 
A.  MgEinlat.'' 
Indorsed:  ^^Hdrace Leuna** 

This  was  aU  the  evidence. 

By  the  pleadings,  the  note  was  admitted,  and  the  plain- 
tiff had  no  evidence  to  offer.  The  burden  of  proof  was 
with  the  defendants ;  they  offered  no  testimony,  therefore, 
the  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial,  so  far  as  the  first  reason  assigned  is 
concerned. 

It  remains  to  inquire  whether  the  court  erred  in  over- 
ruling the  motion  of  the  defendants  for  a  continuance. 

It  is  urged  that  Flagg  is  a  competent  witness,  and  that  he 
swears  that  he  is  acquainted  with  the  facts,  but^  taking  the 
affidavit  altogether,  it  is  clear  that  Flagfs  acquaintance 
with  the  facts  is  not  of  the  kind  that  would  enable  him  to 
Btate  them  as  a  witness,  but  was  only  from  information  and 
belief.  But  there  is  a  want  of  diligence  on  the  part  of  tte 
defendants.     Tb^  suit  was  commenced  on  the  2Sd  of 
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December,  1862,  the  tenn  commenced  on  the  28d  of  March 
following,  and  the  affidavit  was  made  on  the  Slst.  The 
affidavit  wholly  fails  to  show  what  steps,  if  any,  were  taken 
to  ascertain  the  whereabouts  of  the  absent  witnesses. 

The  variance  between  the  note  and  complaint  could  have 
been  cured  by  amendment  in  the  court  below,  and  this 
court  will,  on  appeal,  regard  the  amendment  as  having 
been  made.    2  G.  &  H.,  §  580,  p.  278. 

The  judgment  is  affirmed,  with  1  per  cent,  damages,  and 
costs. 

J.  M.  Flaggy  for  appellants. 

A.  MisoTij  for  appellee. 


Cox  V.  Thb  State. 


APPEAL  from  the  Clay  Common  Pleas. 

Blliott,  C.  J. — Cox,  the  appellant^  was  convicted  of  an 
assault  and  battery  on  the  body  of  Peter  Wagnerf  and  fined 
$50  and  costs.  The  only  question  in  the  case  is  as  to  the 
sufficiency  of  the  evidence  to'  sustain  the  finding  and 
judgment  of  the  court  below.  The  evidence  is  made  a 
part  of  the  record  by  a  bill  of  exceptions*  The  cause  was 
tried  by  the  court,  by  agreement  of  the  parties. 

From  the  evidence,  it  appears  that  Cox  kept  a  grocery, 
and  retailed  intoxicating  liquors.  Wagner  went  to  Caxfs  on 
Sunday,  and,  after  drinking,  as  he  testifies,  three  glasses  of 
liquor,  dunned  Cox  for  money  which  the  latter  owed  him, 
but  refused  to  pay.  A  quarrel  ensued,  when  Cox  ordered 
Wagner  to  leave  his  house,  which  he  did,  going  outside  of 
the  inclosure  into  the  public  street,  and  there,  probably, 
bantered  Cox  to  come  into  the  street  and  fight  him.  Mrs. 
CoXy  the  wife  of  the  defendant,  had  become  excited  in  the 
quarrel,  by  Werner  charging  her  with  dishonesty.  She 
procured  an  unshaved  ax-handle,  and  followed  Wagner,  and 
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struck  at  him  with  it  across  the  fence.  Wagner  caught  the 
bludgeon,  and  wi'ostcd  it  fronk  her.  By  this  time,  Cox  had 
also  como  up,  and  at  once  engaged  in  the  fight ;  ho  got  the 
bludgeon  from  Wagner^  and  struck  him  two  or  three  blows 
with  it,  the  last  one  of  which  struck  him  across  the  head, 
fVom  which  Wagner  fell  to  the  ground  senseless.  The  blow 
was  a  veiy  severe  one,  inflicting  serums  and  probably  lasting 
injury. 

The  evidence  of  Wagner  establishes  a  clear  case  of  an 
unmitigated  assault  and  battery.  Two  other  witnesses, 
females,  were  also  present,  and  saw  most  of  the  occurrence. 
There  is  some  conflict  between  their  statements  and  those 
of  Wagner,  but  from  their  statements,  alone,  it  is  evident 
that  the  fight  and  injury  to  Wagner  resulted  from  his  being 
followed  by  Cox  and  his  wife,  and  attacked  after  he  had 
left  CoT^s  premises. 

The  court  that  tried  the  case  had  full  opportumty  of 
judging  of  the  facts,  and  of  the  credibility  of  the  witnesses, 
and  we  see  no  reason  to  disturb  the  finding. 

The  judgment  is  aflirmed,  with  costs. 

WUUannson  ^  Doggy  9  for  appellant. 


Merrtmak  and  Another  v.  Btan. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — Ryan  sued  Merryman  and  Drake  for  work 
and  labor.  Answer:  denial,  setnoff,  counter-claim, and  that 
the  work  was  done  under  a  special  contract  of  partnership. 
Reply,  denial.  Trial  by  jury;  verdict  for  the  plaintiff; 
motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict.  The  defendants  appeal  to  this  court.  The  evidence 
is  in  the  record.  Several  reasons  arc  urged  in  support  of 
the  motion  for  a  new  trial:  1.  Excessive  damages.    2.  The 
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verdict  is  not  sustained  by  the  evidence,  and  is  contrary  to 
law.    8.  Surprise.    4.  Newly  discovered  evidence. 

The  plaintiff  and  defendants  each  testified.  There  is  a 
conflict  in  the  evidence.  The  testimony  of  Byanj  (the 
plaintiff,)  WhitridgCj  Hemes  and  TbAn,  sustain  the  verdict, 
whilst  that  of  Merrymany  DrdkCy  (the  defendants,)  Harding 
and  HcusCy  is  in  conflict  therewith.  The  court  and  jury 
who  tried  the  cause  had  a  better  opportunity  than  this 
court  can  have  to  judge  of  the  weight  to  be  given  to  the 
testimony  of  the  witnesses,  and  the  credit  to  which  each 
was  entitled  by  his  conduct  and  manner  of  testifying. 
And  as  there  is  evidence  to  sustain  the  verdict,  under  the 
well  recognized  rule  of  law  on  the  subject,  we  cannot 
interfere. 

The  pleadings  put  in  issue  the  partnership,  and  this  was 
notice  to  the  defendants  that  that  question  would  be 
contested  on  the  trial,  so  far^as  the  matters  involved  in  the 
^uit  were  concerned.  The  alleged  surprise  consisted  in  the 
fact  that  the  plaintiff  swore,  on  the  trial,  that  the  work  was 
done  before  the  partnership  commenced.  The  defendants 
introduced  evidence  on  the  trial,  on  this  question,  and 
swear,  in  their  affidavit,  that  they  used  every  exertion  to 
procure  more  testimony  on  the  same  subject.  It  cannot 
be  said,  under  such  circumstances,  that  the  matter  alleged 
was  a  surprise. 

The  newly  discovered  evidence  was  cumulative,  and  was 
not  the  turning  point  in  the  cause.  It  was  proved  on  the 
trial,  by  Harding  and  HousCj  that  Byan  said  he  was  in 
partnerahip  with  Merryman  during  the  progress  of  the 
work.  The  appellants  ask  a  new  trial  because  they  have 
found  other  persons  who  will  swear  to  the  same  thing. 
This  is  no  ground  for  a  new  triaL  Fax  v.  JSeyiwldSj  anU^ 
p.  46.    Bronsm  v.  Hickman^  10  Ind.  8. 

The  judgment  of  the  court  below  is  affirmed,  with  6  per 
cent,  damages,  and  costs. 

J.  MUnery  for  appellants. 

J.  21  Dye  and  A.  C.  Harris^  for  appellee. 
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I  24    264 
14S     97 


«««1 


SoBEirt's  Sals. — Lnir  or  PumcHASEm  worn,  Prics  Paw. — Suit  by  the 
|lH  68l  ezeontion  debtor  to  set  aside  a  sheriifB  sale  of  real  estate.  At  the  time 
of  the  sale^  the  sheriff  represented  to  bidders  that  the  land  wonld  be  sold 
Sttl]ject  to  redemption  bj  the  ezeoution  defendant  within  one  year,  undvr 
the  act  of  1861,  afterward  held  inoperative,  by  means  of  whieh  represen- 
tations persons  were  prevented  from  bidding,  and  the  land  was  sold  for 
one-third  of  its  value.  The  court  below  set  aside  the  sale,  but  decreed 
the  price  paid  by  the  purchaser  a  lien  upon  the  land,  to  be  enforoed  by 
execution. 

Meldf  that  the  representations  made  by  the  sheriff  might  well  be  shown  to 
avoid  the  sale,  taken  in  connection  with  the  inadequacy  of  price. 

ffeld,  also,  that  the  purchaser  was  entitled  to  recover  the  purchase  money 
paid  by  him  at  the  sheriff's  sale,  and  to  have  his  lien  declared  without 
bringing  his  separate  aetion. 

HtH  also^  that  the  power  possessed  by  the  court  to  secure  to  the  purchaser 
the  return  of  his  money,  by  decreeing  a  lien  for  the  same  upon  the  land, 
would  seem  to  render  a  tender  of  repayment  by  the  execution  defendant 
uaneeessary. 

APPEAL  fix)m  the  Hendricks  Circuit  Coxsit. 

Hanna,  C.  J. — This  was  a  proceeding  instituted  bj 
Lingermarij  an  execution  defendant^  to  set  aside  a  sale  of 
his  land  by  the  sheriff.  The  causes  alleged  are :  Fbst, 
that  due  notice  was  not  given ;  second,  that  property  was 
sacrificed,  more  sold  than  was  necessary,  &c.;  third,  that 
such  representations  were  made  by  the  officers  as  prevented 
bidding,  and  caused  the  land  to  sell  for  less  than  it 
otherwise  would  have  brought ;  that  said  execution  dcfei^ 
dant  was  not  present  at  tiie  sale,  and  the  purchaser  was, 
and  had  notice  of  said  representations.  Prayer^  that  the 
sale  be  set  aside. 

A  demurrer  was  overruled  to  the  complaint,  which 
presents  the  first  point. 

The  representations  made  by  the  sheriff  in  private 
conversations,  and  by  his  deputy  during  the  progress  of 
the  sale,  were  to  the  effect  that  the  land  would  be  sold 
subject  to  be  redeemed  in  one  year,  under  the  law  of  1861, 
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since  held  inoperative.  The  evidence  shows  that  because 
of  said  representations,  persons  were  prevented  from 
bidding,  and  that  the  land  brought  but  about  one-third  of  its 
fair  value,  nud  that  a  certificate  was  executed  to  the  purchaser, 
under  the  redemptiou  law.  These  facts  appear  to  bring 
this  part  of  the  case  within  that  of  Ewald  v.  Cdeman^  10 
Ind.  66. 

But  it  Is  uiged  that  the  complaint  was  bad  for  not 
averring  an  ofier  to  repay  the  money  bid  upon  said  sale. 
The  proceedings  were  instituted  after  the  execution  of  a 
deed  by  the  sheriff  to  the  purchaser.  Where  lands  were 
purchased  on  execution,  to  which  the  execution  defendant 
had  no  title^  it  has  been  held  that  the  purchaser  could 
recover  the  purchase  money  of  the  said  defendant  Muir 
V.  Craijf,  8  Blackf.  298;  8Blackf.432;  9Ind.l;  10iUl72; 
15  id.  184.  But  it  does  not  follow  that  the  execution 
defendant,  to  get  rid  of  an  improper  sale,  should  tender  the 
money  bid.  Banks  v.  BaleSy  16  Ind.  428.  It  is  because  of 
the  wrongful  act  of  persons  other  than  said  execution 
defendant  that  he  should  have  said  sale  set  aside.  The 
purchaser  was,  in  one  sense,  one  of  the  parties  to  such  act, 
and  must  take  the  consequences.  We  conclude,  therefore, 
that  the  demurrer  was  rightly  overruled. 

The  next  point  is  made  upon  rulings  in  reference  to  the 
introduction  of  evidence.  The  court  permitted  the  state- 
ments and  representations  of  the  sheriff  and  his  deputy, 
who  had  the  writ,  both  before  and  at  the  time  of  the  sale, 
to  go  in  evidence,  no  to  the  title  they  would  sell,  whether 
absolute  or  conditional  This  was  objected  to,  especially 
as  to  such  as  preceded  the  sale.  The  court  appears  to  have 
admitted  said  evidence,  in  connection  with  that  showing 
the  inadequacy  of  the  price  for  which  the  property  sold, 
upon  the  issue  whether  the  sale  was  fSEur  and  valid.  To 
the  same  effect  were  the  rulings  on  instructions  given 
and  refused,  and,  therefore,  we  shall  consider  together  the 
points  raised  upon  both  rulings. 

We  have  already  indicated,  by  what  we  have  said  in 
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regard  to  the  Biifficieiicy  of  the  complaint^  that,  in  our 
opinioDy  Bach  representations  might  well  be  shown  to  avoid 
a  sale.  It  only  remains  for  ns  to  say,  that  when  offered  in 
connection  with  inadequacy  of  price,  or  other  circumstances 
which  might  convince  a  court  or  jury  that  a  fair  and  honest 
sale  has  not  been  had,  such  evidence  should  be  received.  We 
do  not  see  anything  in  the  rulings,  cither  upon  the  reception 
of  evidence,  or  upon  the  question  of  chaiges  to  the  jury, 
that,  in  this  view,  prejudiced  the  lights  of  the  defendant 

We  cannot,  therefore,  disturb  the  judgment  of  the  court 
setting  aside  said  sale. 

The  court  rendered  a  judgment  against  the  execution 
defendant  for  the  amount  of  purchase  money,  and  interest, 
paid  by  the  said  Sdler  on  his  bid.  His  answer  was  a 
general  denial.  A  cross-error  is  assigned  upon  this  branch 
of  the  judgment.  Could  the  court,  in  that  proceeding, 
and  under  that  issue,  so  adjudge?  The  verdict  of  the 
jury  was  general,  for  the  plaintiff,  Lingerman.  It  is  apparent 
that  this  part  of  the  judgment  is  outside  of  the  issues,  and, 
therefore,  not  authorized  by  anything  that  appears  in  the 
record,  and,  as  to  so  much,  should  be  reversed. 

The  judgment  setting  aside  the  sale  is  affirmed,  bat 
as  to  the  order  or  decree  against  lAngermany  for  the  payment 
of  money,  it  is  reversed,  at  the  cost  of  appellant. 


On  a  rehearing  of  this  cause,  the  following  opinion 
delivered  by 

Rat,  J. — A  petition  for  a  rehearing  was  filed  by  the  appel- 
lant, and  the  petition  was  granted  as  to  so  much  of  the  judg- 
ment of  this  Court  as  reversed  the  decree  of  the  Circuit  Court, 
^ving  to  the  appellant  a  lien  upon  the  land  sold  by  the 
sheriff,  for  the  amount  of  the  money  bid  at  the  sale,  and 
paid  to  the  sheriff  as  the  price  of  the  land. 

Tins  cause  has  been  re-submitted  for  comdderation,  and 
we  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
was  correct,  and  should  be  affirmed.  The  finding  and 
decree  of  the  court  upon  the  point  under  consideration  was 
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as  follows:  ^'The  court  now  finds  that,  as  alleged  by  the 
complaint,  and  admitted  by  the  answer,  the  sum  of  money 
paid  by  the  defendant  on  his  bid,  at  said  sheriff's  sale,  on  the 
3d  day  of  Septembery  1861,  was  the  sum  of  $817,  and  that 
the  interest  accrued  thereon,  up  to  this  date,  is  the  sum  of 
|125,  making  in  all  the  sum  of  |939.  It  is,  therefore, 
ordered,  ac^udged  and  decreed,  as  part  of  the  foregoing 
judgment,  tha^  within  ninety  days  from  this  date,  the 
plaintiff  shall  pay  into  this  court,  for  the  use  of  the 
defendant,  the  sum  of  |989,  so,  as  aforesaid,  found  due  to  him 
From  the  plaintiff,  and  that  upon  flEdlure  thereof  execution 
therefor  may  be  done  on  the  properly  of  the  plaintiff." 

The  appellee  cannot  complain  that  the  order  of  the 
Circuit  Court  was  inequitable.  The  appellant's  money  had 
been  applied,  upon  a  sale  of  the  property,  to  pay  a  judgment 
against  the  appellee,  and  when  he  comes  into  a  court,  and 
asks  the  exercise  of  its  chancery  powers  to  avoid  the  sale 
for  errors,  for  which  the  officer  of  the  law,  alone,  is  respon- 
sible, he  must  accept  the  reUef  upon  equitable  terms.  Nor 
should  the  appellant  be  required  to  commence  an  action 
for  the  recovery  of  the  purchase  money,  when  success  in 
the  action  might  not  enable  him  to  secure  a  lien  upon  the 
land  from  which  his  money  had  removed  a  judgment.  By 
the  decree  in  this  case,  both  a  multiplicity  of  suits  is 
avoided,  and  equity  is  done  to  both  parties.  But  the  ruling 
rests  upon  authority  which  meets  our  approval.  In  the 
case  of  Bunts  v.  Cde  et  aL,  7  Blackf.  265,  it  was  held,  Mr. 
Justice  Sullivan  rendering  the  opinion,  that  "if  a  bidder 
at  a  sheriff's  sale  of  real  estate  prevent  others  from  bidding, 
by  representations  respecting  the  object  of  his  bid,  and 
then  buy  the  property  at  the  sale  at  a  price  much  below 
its  value,  the  sale  is  void  as  against  public  policy,  and  as  a 
fraud  upon  the  judgment  debtor  and  his  creditors.  He  is, 
however,  entitled  to  be  refunded  the  purchase  money, 
which  was  applied  to  pay  the  complainant's  debt."  The 
court  reversed  the  decree,  with  costs,  and  decreed  that  the 
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sheriff's  sale  was  void,  bnt  that  Oole  should  retain  a  lien  on 
the  land  for  the  money  paid  by  him. 

The  case  of  Banks  et  oLy.  Bales^  16  Ind.  423,  cited  by 
the  appellee,  is  not  in  conflct  with  this  authority.  The 
power  possessed  by  the  court  to  secure  to  the  purchaser 
the  return  of  his  money,  by  decreeing  a  lien  for  the  same 
upon  the  land  struck  off  by  the  sheriff,  would  seem  to 
render  a  tender  of  repayment  of  the  sum,  by  the  execution 
defendant,  imnecessary. 

The  judgment  of  the  Circuit  Court  is  in  all  things  affirm- 
ed, with  costs  against  the  appellant 

A.  G.  Porter^  W.  P.  Fishbacky  and  G.  C.  NavCy  for  appel- 
lant. 

H.  C.  Newcomby  J.  Tarldngtcny  and  P.  8.  Kennedy^  for 
appellee. 


Thb  Statb  v.  Mondt. 


RcTAXLxiro— LiQVoa  Law.— In  an  indictment  for  retailing  Uqnor  witlMnrt 
a  license,  it  is  sofficient  to  charge  that  it  was  intoxicating  Upnor,  and 
that  the  quantity  sold  was  less  than  a  qnart,  without  aTorring  the  kind, 
or  exact  quantity  sold. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Greoory,  J. — ^The  defendant  was  indicted  in  the  court 
below  for  retailing.  It  is  charged  that  James  Mimdy^  on 
&c.,  at  &c.,  did  then  and  there  unlawfully  sell  intoxicating 
liquors,  in  a  less  quantity  than  a  quart  at  a  time,  to  lAnm 
Fordy  for  the  sum  of  five  cents;  he,  the  said  James  Mmdy^ 
then  and  there  not  having  license  to  sell  intoxicating  liquor 
by  less  quantity  than  a  quart  at  a  time.  On  motion  of  the 
appellee,  the  Circuit  Court  quashed  the  indictment,  and  the 
State  appeals. 
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The  objection  urged  is  that  the  kind  and  precise  quantity 
of  the  liquor  sold  are  not  stated.  This  is  not  necessary. 
To  constitute  a  sale,  within  the  meaning  of  the  act  of  1859^ 
it  is  only  necessary  that  some  quantity,  less  than  a  quart 
at  a  time,  be  sold  for  some  price.  It  is  urged  that  to  chaige 
that  a  less  quantity  than  a  quart  was  sold,  is  stating  a 
conclusion  of  law,  and  not  a  fact,  and  the  case  of  Bruttan  v. 
The  Staie^  4  Ind.  601,  and  Divine  v.  The  State^  id.  240,  are 
cited  in  support  of  this  position.  In  the  latter  case,  the 
indictment  failed  to  allege  a  price  for  which  the  liquor  was 
sold;  in  the  former,  neither  the  price  nor  precise  quantity 
is  stated.  This  court  held  that  the  averment  of  a  sale, 
under  such  circumstances,  is  a  conclusion  of  law.  This 
does  not  cover  the  case  in  judgment,  and  we  are  not 
inclined  to  extend  the  authority  of  these  cases  further  than 
the  points  ruled.  The  statute  requires  no  greater  degree 
of  certainty  in  criminal  than  in  civil  pleadings,  (BPCoolw 
The  State,  23  Ind.  127.)  and  it  would  be  a  sufficient  state- 
ment of  a  sale,  in  a  civil  case,  to  say  that  A  B  sold  to 
C  D  intoxicating  liquor,  in  a  less  quantity  than  a  quart 
at  a  time,  for  five  cents.  Indeed,  we  cannot  see  how  it  can 
be  said  that  this  is  stating  a  conclusion  of  law,  and  not  a 
fact  The  kind  of  liquor  is  wholly  immaterial,  so  tLat  it  is 
intoxicating,  it  may  be  a  compound. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

D.  E.  WilUamsmj  Attorney  General,  and  F.  B.  Everett, 
for  the  State. 

J.  M.  La  Rue,  for  appellant. 
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Bbown  V.  Snavsi.7* 


Com. — Where  Uie  defendant  appeals  from  a  Jnrttiiciiil  rendered  bj  a 
JmUoe  of  the  peaee  against  him,  in  an  aellen  ftr  a  trespass  to  personal 
propertj,  and  dees  not  rednee  the  jndgment  Its  doBacS|  he  is  Uahle  to« 
tall  judgment  for  eesia. 

Saxx.— Section  898  of  the  eode,  2  G.  &  H.  227,  which  proTides  that  in 
actions  for  danutges  solely,  not  arising  oat  of  contract,  If  the  plaintiff 
does  not  reooTor  iiTe  dollars  damages,  he  shall  recoTer  no  more  costs  than 
damages,  dtc^  does  not  apply  to  such  a  oase. 

APPEAL  from  the  ffoioard  Circuit  Court. 

Elliott,  C.  J. — Snavdy^  the  appellee,  sued  the  appellant 
for  a  trespass  to  persond  property,  before  a  justice  of  the 
peace,  and  recovered  a  judgment  for  the  sum  of  tiiree 
dollaro  and  twelve  cents,  and  costs.  Brown  appealed  to  H&e 
Circuit  Court,  where  judgment  was  rendered  against  him  far 
three  dollars  and  costs.  Brown  moved  the  court  to  tax  all 
the  costs,  except  the  sum  of  three  dollars,  to  Snavdify  the 
plaintiff  below,  but  the  court  overruled  the  motion,  and 
rendered  a  judgment  against  Brown^  the  defendant  bdow, 
for  fiill  costs,  which  presents  the  only  question  made  in  the 
case. 

The  ruling  of  the  Circuit  Court  was  right.  Section  70  of 
the  justices'  act,  2  G.  &  H.  597,  provides  tiiat,  <<  Costs 
shall  follow  judgment  in  the  Court  of  Common  Pleas,  or 
Circuit  Court,  on  appeals,  with  the  following  exceptions: 
Firsts  if  either  party  against  whom  judgment  has  been 
rendered  appeal,  and  reduce  the  judgment  against  him 
five  dollars  or  more,  he  shall  recover  his  costs  in  the  Court 
of  Con9non  Pleas,  or  Circuit  Court,  when  the  appellant 
appeared  before  the  justice.  Second^  if  either  party  in 
whose  favor  judgment  has  been  rendered  appeal,  and  do 
not  recover  at  least  five  dollars  more  than  he  recovered 
before  the  justice,  the  appellee  shall  recover  his  costs  in  the 
Court  of  Common  Pleas,  or  Circuit  Court" 

These  are  the  only  exceptions  made  by  the  statute. 
Brown  appealed,  and  did  not  reduce  the  judgment  against 
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hiiQ  five  dollars.  The  court,  therefore,  was  right  in  a^jadg- 
log  that  the  costs  should  follow  the  judgment  Section 
898  of  the  code,  2  G.  &  il.  227,  to  which  we  are  referred 
by  the  appellant's  counsel,  is  not  applicable  to  the  case. 

The  judgment  of  the  Circuit  Court  is  affirmed,  witib  10 
per  cent,  damages,  and  costs. 

J.  IF.  lUbinsofiy  for  appellant. 


ClABX  v.  DliWKV. 


8TATUTB  or  PBAOl>e. — A  took  from  B  a  chattel  moiigago,  which  he  MM 
to  hare  reeorded  within  ten  days  after  its  exeention.  B  sold  the  mort- 
gaged property  to  C,  and  took  bis  note  for  the  price.  Sabsequcntly,  C 
agreed  with  A,  orally,  to  surrender  the  property  to  him,  if  he  would  take 
up  and  dellTcr  to  him,  C,  the  note  given  by  him  to  B.  A,  in  pureoaaee 
of  the  agreement,  took  up  the  note,  and  tendered  it  to  C,  who  reftised  to 
surrender  the  property.    Suit  by  A  to  recoTer  the  value  of  the  property. 

nMf  that  the  contract  between  A  and  C  was  not  a  contract  of  sale,  but  an 
agreement  on  the  part  of  C  to  waive  his  claim,  and  allow  A's  mortgage 
to  take  effect  upon  the  property,  and,  hence,  was  not  within  the  ttatnte  of 
ftrands. 

APPEAL  from  the  Decatur  Circuit  Court. 

Rat,  J. — The  appellant  sued  the  appellee  bef(M*e  a  justice 
of  the  peace.  In  his  complaint,  he  averred  that  on  the  4th 
day  of  Odtcber^  1861,  one  Clemens  Bymer  was  indebted  to 
him  in  the  sum  of  $110,  due  on  or  before  the  1st  day  of 
January y  1863,  and  that  to  secure  the  note,  Bymer  executed 
a  mortgage  on  two  mares  and  a  wagon,  then  owned  by 
Bymer;  that  the  appellant  neglected  to  record  hisiaiortgage 
within  ten  days,  and  that  Bymer  afterward,  without  the 
knowledge  or  consent  of  appellant,  disposed  of  ooe  of  the 
mares  to  a  person  unknown  to  appeUant,  who  conveyed 
it  away  beyond  the  reach  of  appellant.  That  afterward, 
Bymer  seci^y,  and  without  appellant's  knowledge,  sold 
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and  delivered  the  remaining  mare  and  the  wagon  to  the 
appellee,  and  took  his  note  for  the  purchase  money,  the 
sum  of  $70,  dated  December  20th,  1862,  and  due  nine 
months  after  its  date;  that  Bymer  is  insolvent,  and  that  he 
made  the  sale  to  cheat  and  defraud  the  appeUant  of  his 
mortgage  debt,  and  that  the  mare  and  wagon,  so  sold  to 
the  appellee,  were  of  the  value  of  $125.  That  the  appellee, 
about  the  time  the  mortgage  debt  matured,  to-wit :  on  the 
Ist  daj  of  January^  1868,  contracted  and  agreed  with  the 
appellant,  that  if  the  appellant  would  take  up  the  note  of 
appellee,  in  the  hands  of  Bymerj  the  appellee  would,  in 
consideration  thereof,  surrender  to  the  appellant  the  said 
mare  and  wagon ;  that  the  appellant,  in  pursuance  of  said 
contract,  did  take  up  said  note  of  the  appellee,  in  the 
hands  of  Byrnery  for  said  sum  of  $70,  and,  in  consideration 
that  said  Bymer  would  make  the  surrender  aforesaid, 
relinquished  and  discharged  said  mortgage  debt,  and 
tendered  the  $70  note  to  the  appellee,  on  the  1st  day  of 
January^  1863,  and  demanded  the  maie  and  wagon,  but  he 
refused  to  deliver  the  same  according  to  the  terms  of  the 
contract,  and  retained  the  same. 

The  appeUant  brought  the  note  into  court,  and  demanded 
judgment  for  the  value  of  the  mare  and  wagon,  $125. 

The  appellee  moved  to  dismiss  the  suit,  for  the  reason 
that  it  did  not  state  facts  sufBicient  to  constitute  a  cause  of 
action.  The  justice  overruled  the  motion,  and  the  appellee 
answered  in  two  paragraphs :  1st,  a  general  deniaL  2d,  the 
statute  of  frauds;  that  the  contract  was  for  the  sale  of 
goods  of  over  $50  in  value;  that  it  was  not  in  writing; 
that  no  earnest  money  was  paid,  nor  any  part  of  the 
property  delivered. 

The  justice  decided  against  the  appeUant. 

In  the  Circuit  Court,  the  appellee  renewed  his  motion 
to  dismiss  the  cause,  but  the  court  overruled  the  motion. 
The  appellant  then  moved  to  strike  out  the  second  para- 
graph of  the  answer,  which  motion  the  court  overruled. 

The  cause  was  then  tried,  and  a  finding  had  for  the 
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defendant,  and  judgment  was  rendered  upon  the  overruling 
of  a  motion  for  a  new  trial. 

The  appellant  aaedgns  as  error  the  action  of  the  court  in 
overruling  his  motion  to  strike  out  the  second  paragraph 
of  appellee's  answer.  That  paragraph  treats  the  transaction 
stated  in  the  complaint  as  a  sale.  If  it  could  be  so  regarded, 
we  are  not  clear  that  a  payment  of  a  consideration  by  the 
appellant,  in  the  purchase  of  the  seventy  dollar  note  given 
by  the  appellee,  would  not  avoid  the  application  of  the  statute 
of  frauds.  But  however  that  may  be,  we  regard  the  contract 
stated  as  simply  an  agreement,  by  the  appellee,  to  waive  alli 
rights  acquired  by  him  as  a  purchaser  without  notice,  and,  for  * 
a  certain  consideration,  to  aQow  the  mortgage  the  full  force- 
and  effect  upon  the  property  that  it  could  have  in  law  as^ 
between  the  parties.  The  complaint  alleges  the  payment 
of  the  consideration,  and  the  plea  of  the  statute  of  frauds 
constitutes  no  defense  to  the  action.  The  motion  to  strike 
out  the  second  paragraph  of  the  answer  should  have  been 
sustained.  The  evidence  for  the  appellant  sustains  the* 
averments  of  the  complaint. 

The  judgment  is  reversed^  with,  costs,,  and  the  court 
directed  to  sustain  the  motion  to  strike  out  the  second: 
paragraph  of  the  answer  o£  appellee. 

0.  B.  Herd  and  (7.  Biomg^  for.  appellant 


HALL  and  Aetoibbb  v.  HbuaH. 

Xwjuaonov.—PBACffiox.— Where  »  restraining  order  has  heen  graBtednpon 
a  eomplaint  duly  Terifled  by  aifida^t^  and  an  amended,  oemplaint  is 
afterward  filed,  the  objection  that  the  latter  it  not  supported  1^  alBdaTit 
cannot  be  raised  by  demurrer. 

ExxMFTiON. — Where  property  is  claimedi  l^an  MMonlion  debtor  as-exempt 
from  sale  under  ezeontions  then  in  the  handaof  the  sheriff  and«i8^set  dt 
to  him  as  exempt,  it  is  reUered  f^m  the  lien  of  the  exeontionSk 
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APPEAL  from  the  TTeSs  Circuit  Court 

AS&OLACt. 

Compiamt  by  the  appellee  for  an  injnncCioii,  eettmg  ap 
in  eabfitance  the  following  facts :  That  cm  the  Slat  day  of 
Od(^,  186«,  Bo^weU  G.  Benedict  aod  others  obtamed 
judgment  in  the  Wdls  Commc»i  Pleas  Coart^  against 
Qeorge  McJknoell  and  othem,  for  the  smn  of  |166  88,  and 
that  Aduah  Sallj  the  appellant,  ent^^d  himself  replevin 
bail  on  said  judgm^it ;  that  afterward,  to*wit:  on  the  15th 
day  of  Octohetj  1859,  Ihe  said  judgment  and  costs  were 
fnlly  paid  and  satisfied  by  the  levy  and  sale  of  the  property 
of  said  BcM;  that  on  the  IStibi  day  of  Jantuaryj  1868,  one 
Owrge  ItMer  recovered  judgment  in  the  WeUs  Circait 
Coort,  against  said  George  Melhwdly  for  the  sum  of 
$800  96;  that  on  the  7th  day  of  Majfj  1858,  execution 
duly  issued  on  said  judgment  to  the  sherifl^  and  was 
by  him  duly  levied  upon  certain  real  estate,  the  property 
of  said  McDowell.  McJDowdl  claimed  the  land  under  the 
exemption  act,  and  it  was  set  off  to  him.  At  the  time  said 
execution,  so  issued  in  favor  of  MiUer^  was  in  the  hands 
of  said  sheriff,  and  at  the  time  said  property  was  so  set  off 
to  said  McDowdly  the  said  sheriff  held  an  execution  which 
was  issued  upon  the  said  judgment  in  favor  of  said  B.  C 
Benedict  and  others.  Subsequently,  McDaweil  mortgaged 
said  property  to  Miller^  and  Miller  assigned  said  mortgage 
debt  to  the  plaintiff,  who  afterward  foreclosed  the  mortgage, 
had  the  property  sold,  and  bought  it  in  on  execution. 
That  on  the  28th  day  of  October^  1861,  the  said  defendant, 
J7aS,  caused  an  execution  to  issue  on  said  judgment,  in 
&vor  of  B.  O.  Benedict  and  others,  which  was  placed  in  ths 
hands  of  the  sheriff,  DeHasaij  and  was  by  him  levied 
upon  said  real  estate,  and  the  same  was  advertised  for  sale,  Ac 

Prayer,  that  the  court  grant  an  iiyunction  restraining  the 
further  j^roceedingB  of  defendant 

Copies  of  the  records  of  the  judgments  above  mentioned, 
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upon  which  plaintiff  bases  his  title,  are  not  set  out  in  the 
complaint,  nor  is  the  complaint  supported  by  affidavit 

Demurrer  to  the  complaint  for  the  following  grounds 
of  objection:  1.  The  complaint  does  not  state  sufficient 
facts.  2.  The  complaint  is  not  supported  by  affidavit 
Demurrer  overruled ;  motion  in  arrest  of  judgment  over- 
ruled, and  defendant  excepts.    Judgment  for  plaintiff. 

Ray,  J. — The  objection  that  the  amended  complaint, 
filed  by  leave  of  court  after  the  restraining  order  had  been 
granted  upon  a  properly  verified  complaint,  was  not  sup- 
ported by  affidavit,  cannot  be  raised  by  demurrer.  Denny y 
AAnCtj  V.  ifoore,  13  Ind.  418. 

It  is  insisted  that  the  complaint  is  defective  in  not 
containing  copies  of  the  judgments,  executions,  returns, 
and  the  sheriff's  deed.  To  require  this  would  be  simply 
requiring  the  proof  proper  to  be  introduced  upon  the  trial 
of  the  issues  to  be  made  part  of  the  complaint 

The  facts  stated  in  the  complaint  are  sufficient,  if  true, 
to  entitle  the  appellee  to  the  relief  asked.  While  the 
sheriff  held  the  executions  issued  upon  the  judgment 
in  favor  of  BavtAvd  and  others,  and  upon  the  judgment  in 
favor  of  Miller^  the  execution  defendant  notified  the  said 
sheriff  that  he  claimed  the  property  as  exempt  from 
execution,  and  the  same  was  thereupon  set  off  to  him. 
This  relieved  it  from  the  lien  of  either  execution  in  the 
sheriff's  hands,  and  the  subsequent  proceedings  vested  the 
title  in  appellee.  The  demurrer  was,  therefore,  properly 
overruled. 

Tlic  judgment  is  affirmed. 

N.  BurweUy  D.  StudAaker^  J.  K  McDonald  and  A.  JL 
RoachCy  for  appellants. 

W.  H.  Coombs  f  for  iqppellee. 


276  SUPREME  COURT  OF  INDIANA. 

Agard  v.  Hawks  and  Another. 


AoARD  V.  Hawks  and  Another. 

APPEAL  from  the  MkhaH  Circuit  Court. 

Ray,  J. — In  this  case  the  judgment  was  entered  upon  a 
power  of  attorney.  It  is  insisted  as  error,  and  the  point  is 
presented  in  this  court  without  any  motion  having  been 
made  in  the  court  below,  that  no  complaint  was  filed  with 
the  power  of  attorney.  The  statement  of  the  intention  to 
hold  a  mechanic's  lien  upon  the  premises  described,  on 
account  of  certain  labor  performed  by  appellees  for  appel- 
lant, with  the  amount  of  indebtedness,  and  when  due, 
is  Qiade  a  part  of  the  power  of  attorney,  and  contains, 
with  the  averment  in  that  instrument,  all  that  is  required 
JXk  such  cases.  Veach  v.  Pierce,  6  Ind.  48.  Gambia  v.  Hoaoty 
8  Blackf.  188. 

The  remaining  objection  taken  by  the  appellant  is, 
that  although  the  affidavit  attached  to  the  power  of  attorney 
is  duly  signed  by  the  appellant,  yet  the  notaiy  has  failed 
to  si^  his  name  to  the  certificate.  The  record,  however, 
does  show  aflSUmatively  that  "proof  was  made  to  the 
satisfaction  of  the  court  of  the  due  execution  of  said 
power  of  attorney,"  and  that  the  affidavit  of  the  appellant 
was  filed.  H^  tbe  proper  motion  been  made  below,  the 
court  would,  doubtless,  have  corrected  what  would  seem, 
from  the  record,  to  have  been  a  mere  clerical  omission. 

The  statement  of  the  record  is,  however,  conclusive,  and 
the  judgment  is  affirmed,  with  10  per  cent,  damages. 

B.  Lowryj  for  appellant. 

J.  H.  Bakery  for  appellees. 
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Yateb  and  Others  v.  Mullen. 

pRAcncB— RmntAnnfQ.— It  is  too  late  to  present  a  question  for  the  first 
time  in  the  Supreme  Court,  on  a  petition  for  a  rehearing. 

FiZTUKBs. — ^A  erected  a  mill  upon  land  owned  by  B,  under  a  parol  contract 
that  if  B  should  pay  olF  a  certain  Judgment  which  was  a  lien  on  the  land, 
and  should  then  oonyey  to  A  an  undiTided  half  of  the  land,  he,  B,  should 
become  the  owner  of  one-half  of  the  mill.  Until  the  Judgment  was  paid 
mill  was  to  remain  the  individual  property  of  A.  B  failed  to  pay  the 
judgment,  and  the  land  was  sold  upon  an  execution  issued  thereon. 

Heldf  that  after  the  sale  of  the  land  on  the  execution,  ih»  mill,  though 
standing  upon  the  land,  was  the  ]>ersonal  property  of  A,  who  had  a  perfect 
right  to  remove  it  Arom  the  land. 

Held,  also,  that  A  had  acquired  no  interest  in  the  land  as  a  purchaser,  and 
his  right  to  remove  the  mill  did  not  depend  upon  the  law  in  relation  to 
fixtures  erected  by  him  as  tenant,  but  upon  the  eontraet,  by  virtue  of 
which  he  acted. 

Wirasss— Pabtiks.~Now  that  parties  are  permitted  to  testify  in  their  own 

behalf,  they  must  be  held  to  the  same  prompt  attendance  to  give  their 

testimony  that  the  law  requires  of  other  witnesses. 
TBOvsBr—MjiASVBi  ow  Damaoss.— The  measure  of  damages,  in  an  action 

for  the  conversion  of  personal  property,  is  the  value  of  the  preper^  at 

the  time  of  the  conversion. 

APPEAL  from  the  BipUy  Circuit  Court 
On  Petition  far  Hehearing. 

Frazer,  J. — Since  the  opinion  in  this  case  was  Teported^ 
23  Ind.  662,  other  coonfiel  for  the  appellants  present  an 
application  for  rehearing,  and  in  support  of  it  an  elaborate 
brief,  devoted  mainly  to  a  question  not  presented  at  all  on 
the  hearing,  and,  therefore,  not  then  considered  or  discussed 
by  us.  It  is,  by  the  well  settled  practice  of  this  court,  too 
late  to  present  a  question  for  the  first  time  on  a  petition  for 
rehearing,  and  in  consenting  to  consider  that  question,  in 
the  present  instance,  we  do  not  mean  to  make  an  innova- 
tion  which  shall  be  regaixled  as  a  precedent  in  future  cases. 

The  new  question  alluded  to  is,  whether,  upon  the 
evidence,  the  plaintiff  below  was  entitied  to  recover  at 
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all  It  is  inBisted  that  be  was  not,  because  the  plaintiff^ 
as  to  the  land,  was  eitber  a  purchaser,  or  a  tenant 
of  the  owner,  and  as  such  built  the  mill;  that  if  as 
purchaser  be  built  it,  it  would  constitute  part  of  the  realty, 
and  pass  by  the  sheriff's  sale;  if  as  tenant,  then  the  right 
to  remove  the  mill^  as  a  fixture,  would  be  loot,  onleflB 
exercised  before  the  termination  of  the  tenancy. 

The  legal  proportions,  in  the  argoment  Hius  stated,  are 
not  applicable  to  the  facts  of  this  case.  The  contract 
under  which  the  mill  was  built  is  stated  in  the  reported 
opinion  in  the  case,  23  liuL  iuproy  and  it  will  be  seen 
thereby  that  there  was  an  express  contract,  by  yirtae  of 
which  the  mill  was  the  sole  property  of  the  builder  until 
the  judgment  should  be  paid  off  by  Alex*  J.  MvJUn. 
This  was  never  done  by  him,  in  eooseqaenoe  of  which  he 
never  acquired  any  interest  in  the  mill ;  and  no  sale  of  the 
mill,  by  virtue  of  an  execution  against  him,  (which,  however, 
the  evidence  showed  was  not  even  attempted,)  could  give 
thepurchaaer  any  title  to  it  whatever.  Afterthe  saleof  the 
land,  by  the  sheriff,  to  satisfy  the  judgment,  the  mill,  though 
still  standing  upon  the  land,  was  Bernard  F.  MvUerCs  personal 
property,  and  he  had  as  perfect  a  right  to  remove  it  after- 
ward, as  he  would  have  had  to  remove  his  horses  and  wagons, 
if  they  had  then  been  upon  the  land.  By  the  contract,  he 
had  no  right  to  remove  the  mill  until  after  the  sheriff's  sale. 

A.  J.  Mullen  could  have  paid  off  the  judgment  on  the  last 
moment  before  the  land  was  struck  off  by  the  sheriff,  and 
thus  entitled  himself  to  ownership  in  the  mill  Tken^  for 
the  first  time,  it  would  have  been  part  of  the  realty. 
This  was  the  contract,  but  it  was  at  the  option  of  A.  J. 
MuUen  to  perform  this  condition,  or  not.    Until  he  did, 

B.  F.  MvUen  had  no  interest  in  the  land  as  purchaser, 
and  his  right  to  remove  the  mUl  did  not  depend  at  all  upon 
the  law  in  relation  to  fixtures  erected  by  him  as  tenant,  but 
upon  the  contract  by  virtue  of  whicTi  he  had  acted, 
and,  necessarily  incident  to  which,  he  had,  rmder  the  tacts 
of  the  case,  the  right  to  remove  it  after  the  sale. 
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As  the  aigmnent  in  support  of  the  petition  for  a  rehearing 
calls  upon  us  to  re-examine  our  decision  as  to  the  ruling  of 
the  court  below,  refusing  a  new  trial,  we  avail  ourselves  of  , 
the  occasion  to  say  something  more  upon  that  question. 

One  of  the  appellants  was  at  Indianapolis  when  the  trial 
hegany  and,  but  for  a  nulroad  accident,  he  would  have 
arrived  at  court  in  time  to  testify,  but  the  accident  pre- 
vented  it.  Whether  his  business  at  Indianapolis  waa 
urgent,  or  not,  is  not  stated,  and  the  law  requires  us 
to  indulge  such  presumptions  of  fact  as  will  sustain  the 
ruling  of  the  court  below.  He  would  have  testified  that 
the  property  had  not  been  denuinded  of  him,  and  that  its 
value  was  only  |800.  The  evidence  controverting  the 
demand  we  cannot  say  would  probably  have  changed 
the  result,  as  there  was  other  evidence  tending  to  show 
a  conversion  of  the  property,  that  the  defendants  had 
taken  possession  of  it,  operated  it,  and  claimed  it  aa  their 
own.  His  evidence  as  to  the  value  of  the  property  would 
have  been  cumulative  only. 

Public  or  social  obligations,  or  the  demands  of  private 
business  even,  might  appear  to  be,  if  stated,  so  urgent  and 
imperative  as  to  justify  a  witness  in  being  absent  at 
the  commencement  of  a  trial  which  he  is  subpoenaed 
to  attend.  But  without  such  excuse,  the  witness'  duty  is 
to  be  present  before  the  trial  begins,  and  if  he  fails  he  is  in 
contempt,  and  it  is  not  sufficient  that  he  has  intended 
and  arranged  to  be  present  in  time  to  testify.  To  so  hold, 
Avould  be  to  put  every  suitor^s  cause  in  peril,  or  drive  him 
to  seek  delay,  for  he  oould  not  know  that  he  could 
$$afely  go  to  trial.  Kow  that  parties  can  be  witnesses,  there 
is  no  rule,  consistent  with  that  speedy  administration 
qf  justice  which  the  constitution  requires,  short  of  holding 
snch  parties,  at  their  peril,  to  the  same  prompt  attendance 
to  give  their  evidence  which  the  law  has,  time  out  of  mind, 
required  of  other  witnesses.  And  upon  their  application  to 
be  relieved  from  the  consequences  of  their  absence,  it  is 
surely  not  a  harsh  requirement  that  they  shall  show  to  the 
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court  the  facts  which  rendered   it  necessary  for  them 
to  be  absent  when  the  trial  began. 

«  'The  zeal  and  earnestness  with  which  this  application  is 
pressed  affords  strong  assurance  that  the  appellants,  as  well 
as  their  counsel,  are  fully  impressed  with  the  belief  that 
the  judgment  below  does  them  injustice.  We  are  compelled 
to  look  only  to  the  record  as  it  is  presented  to  us,  and 
apply  to  it  the  settled  rules  of  the  law.  We  have  done 
this  with  as  much  care  as  could  be  asked,  and  the  result  is, 
that,  in  our  opinion,  the  petition  ought  to  be  overruled. 

There  is,  however,  we  find  to  our  surprise,  a  dictum  in 
the  opinion  formerly  pronounced,  which  we  hasten  to 
correct.  The  basis  of  the  measure  of  damages,  in  such 
a  case,  is  the  value  of  the  property  at  the  time  of  conver- 
sion, and  not,  as  stated,  at  tiie  commencement  of  the  suit 

M.  M.  Bay,  J.  W.  Gordon,  A.  Q.  Porter  and  W.  P. 
Fiahbackj  for  appellants. 

8.  Major,  for  appellee.  ^ 


BsLL  V.  Hswitt'b  Ezecutora. 

CovnucT.-— Wiu- — A  agned  orally  with  B,  in  considentioa  that  the 
latter  would  oontinue  to  Uto  with  him  as  a  laborer  on  liis  flurm,  thai,  in 
addition  to  the  usual  wages  for  such  labor,  he  would  leare  to  B^  in  his 
last  wUl,  the  sum  of  $600.  Suit  by  B  against  the  ezeouton  of  A, 
aUeging  that  he  had  continued  to  Uto  with,  snd  labor  to,  A,  up  to  the 
time  of  his  death,  and  that  A  had  fiiiled  to  make  the  promised  proTision 
inhiswiU. 

HtH  that  the  agreement  was  not  aifeeted  by  the  statute  of  firauds,  1st, 
because  it  had  been  performed  by  B;  and  2d,  because  it  was  sueh 
an  agreement  as  might  have  been  performed  within  one  year,  by  the 
death  of  A. 

Edd,  also^  that  an  action  wiU  lie  open  the  contract  against  the  ezecutort. 

APPEAL  from  the  Union  Common  Pleas. 

Elliott,   C.   J. — 8uit  by  the  appellant  against  tiie 
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appeOees,  as  executors  of  William  Hemtty  deceased,  on  an 
alleged  contract  between  the  appellant  and  WUliam  Hmitty 
in  his  life-time.  The  court  below  sustained  a  demurrer  to 
the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Final  judgment 
was  rendered  against  the  plaintiff  for  costs,  from  which  he 
appeals. 

The  ruling  of  the  court  in  sustaining  the  demurrer 
to  the  complaint  raises  the  only  question  presented  to  this 
court. 

The  complaint  alleges  that,  on  the  —  day  of  October^ 
1861,  the  plaintiff  and  the  said  William  Hewitt  entered  into 
an  agreement,  by  which  Hewitt  promised  that  if  the 
plaintiff  would  continue  to  live  with  him  as  a  work  hand 
on  his  farm,  and  work  and  labor  for  him,  he,  the  said 
Hewitty  in  addition  to  the  usual  wages  allowed  to  work 
hands,  would  leave  to  him,  said  plaintiff,  at  his,  said 
HewittSy  death,  in  his  last  will,  the  sum  of  |500.  That  the 
plaintiff*,  in  accordance  with  said  contract  and  agreement, 
continued  to  work  and  labor  on  the  farm  of  said  HewUty  in 
Union  county,  up  to  and  until  the  time  of  the  death  of 
Baid  HewiUy  in  Jtfay,  1864.  That  the  last  will  of  said  HewiU 
has  been  duly  probated  in  the  Common  Pleas  Court  of 
Union  county,  and  that  the  defendants  are  the  executors 
thereof;  but  that  there  was  no  legacy,  or  provision  therein, 
for  the  payment  to  plaintiff  of  said  sum  of  1^500,  or  any 
other  sum,  and  that  the  said  defendants,  as  the  executors 
of  said  Hewitty  deceased,  refuse  to  pay  to,  or  allow,  tile 
plaintiff  the  said  sum  of  $500.  The  complaint  prays 
judgment  for  f  500.  A  memorandum  in  writing  is  made  a 
part  of  the  complaint.  It  is  not  signed  by  either  of  the 
parties,  but  is  alleged  to  be  in  the  handwriting  of  said 
HewiU.  It  is  as  follows :  ^^  The  wages  that  Jon.  BeU  is  as  high 
as  any  body  would  ^ve  him  for  a  year,  and  he  is  among 
his  friends,  living  with  his  uncle  and  aunt ;  his  washing  and 
mending  are  done;  he  has  a  horse  to  ride  out  when 
he  wishes,  and  a  kind  fSEonily.    I  promise,  further,  to  leave 
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him  at  my  death,  in  my  laat  will  and  testament,  the 
8um  of  $500." 

This  memorandum,  not  being  signed  by  HewUt^  leaves  the 
agreement  resting  in  parol.  Under  proper  proo^  it  might, 
perhaps,  be  referred  to  on  the  trial,  as  evidence  of  the 
terms  of  the  promise.  The  alleged  agreement,  having 
been  performed  by  the  plaintifi*,  is  not  affected  by  the 
statute  of  frauds.  It  does  not  come  within  the  fifth 
subdivision  of  that  statute,  (1  G.  &  H.  350,)  for  the  reason 
that,  by  the  death  of  Hemttj  it  might  have  been  performed 
within  a  year.  ESU  et  at,  v.  JamiesoHy  16  Ind.  125 ;  Wilson 
V.  JSay,  18  id.  1.  The  allegations  in  the  complaint  show  a 
definite  contract  between  the  parties,  and  a  valid  considera* 
tion  for  the  promise  of  Hewitt. 

The  parties  were  capable  to  contract,  and  must  be 
presumed  to  have  determined  the  adequacy  of  the  con- 
sideration for  themselves.  Ihiffy  v.  Shocket/y  11  Ind.  70, 
and  authorities  there  cited. 

Under  the  averments  in  the  complaint,  the  services  of 
the  plaintiff  were  not  performed  under  a  mere  expectancj 
that  Hewitt  would  leave  him  a  legacy  in  his  will,  but  under 
an  express  promise  that  Hewitt  would  leave  him,  by  his  last 
will,  the  sum  of  f500 ;  and  having  failed  to  do  so,  we  do 
not  see  why  an  action  will  not  lie  against  his  executors  to 
recover  the  amount.  Jacobson  v.  The  JExs.  of  Le  Grange^ 
8  John.  199 ;  Patterson  v.  Patterson^  18  John.  379. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  complaint,  and  the  judgment  must,  therefore,  be 
reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  complauit 

J.  &  Beidf  for  appellant 

jr.  F.  Qimkur^  for  appeUe 


MAY  TERM,  1865.  288 

The  IndUii*poUt  and  CinoiABftti  Boilroftd  CompAnj  «.  IfcSinaey. 


ThB    lmU»AP0J4A    Ain>    dsCOXSAtl   BaILBQA]>  COHPiUIT  V. 

Raileoids. — Fevcei. — Where  an  tnimal  pMaee  upon  a  railroad  track  at 
the  oTOflfling  of  a  pabHc  street  or  highway,  or  other  place  where,  fti>m  anj 
cauee,  it  woftld  be  improper  that  the  rUlroad  ehould  be  fcnoed,  and  i« 
killed  by  the  loeomottTe  or  cars,  the  company  is  not  liable^  except  for  the 
negligence  or  miscondnct  of  those  haTing  charge  of  the  train. 

Same. — The  fact  that  a  public  highway  runs  along  the  side  of  a  railroad 
track  does  not,  of  itself,  show  a  Talid  reason  why  a  fence  conld  not  be 
maintained  between  the  highway  and  the  traek,  but  rather  shows  the 
stronger  reason  why  the  railroad  should  be  fenced* 

SAVE. — The  owner  of  an  animal  killed  or  ii^nred  by  the  cars  of  a 
railroad  company  may  recoTcr  therefor,  if  the  road  is  not  fenced,  though 
he  be  not  an  adjoining  proprietor  and  has  been  guilty  of  negligence  in 
permitUttg  the  animal  to  stray  upon  Uie  railroad. 

APPEAL  from  the  Decaiom  Circuit  Oourt 

Elliott,  C.  J. — McKinriiy  sued,  and  recovered  a  judg- 
ment againety  the  Indianapdis^  CiTicinTutHBaUroad  Onnpanyf 
for  the  value  of  a  mule  killed  by  the  locomotive  and  train  of 
the  defendant,  while  being  run  on  said  road,  in  Xkarhom 
county,  the  railroad  not  being  fenced  in  as  required  by  the 
statute.  The  defendant  answered  in  three  paragraphs,  to 
the  third  of  which  the  court  sustained  a  demurrer,  which 
presents  the  first  question  raised  by  the  appellant. 

That  paragraph  alleges  that  along  the  west  side  of  said 
railroad  there  is  a  public  highway,  or  turnpike  road,  leading 
from  Ijawrencdmrgh  to  BrookvilUj  and  that,  at  the  time  of 
killing  said  mule,  the  plaintiff  permitted  it  to  escape  from 
his  inclosurc,  adjoining  to  said  public  highway,  and  that  it 
v/cnt  from  siud  highway  upon  the  defendant's  railroad 
track,  and  was  there  struck  by  the  defendant's  train; 
"  Wherefore,  the  defendant  says  that  said  mule  was  killed  by 
the  carelessness  and  negligence  of  the  plaintiff,  and  not  by 
any  fault  of  the  defendant.'' 

Section  5  of  the  act  of  1868,  under  which  this  suit  is 
brought,  provides  that,  "On  the  hearing  of  any  such  cause, 
t!ie  court  or  jury  trying  the  same  shall  give  judgment 
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for  the  plaintiff^  or  plaintiJOb,  for  the  value  of  the  animal  or 
animalB  killed,  or  injury  done,  without  regard  to  the 
question  whether  Buch  killing,  or  iigurj  was  the  result  of 
wilful  misconduct  or  negligence,  or  the  result  of  unavoidable 
accident/'  Acts  of  1863,  p.  26.  And  the  seventh  section 
of  the  same  act  provides  that,  <^  This  act  shall  not  apply  to 
any  raibx)ad  securely  fenced  in,  and  such  fence  properly 
maintained  by  said  company." 

The  answer  under  consideration  contains  no  averment 
that  the  raaboad  was  securely  fenced.  Nor  is  it  aided  by 
the  averment  that  a  public  highway  runs  along  the  west 
side  of  the  railroad,  and  that  the  mule  passed  from  said 
highway  upon  the  track,  and  was  thereby  killed. 

This  court  has  repeatedly  held  that  if  the  animal  passes 
upon  the  railroad  track  at  the  crossing  of  a  public  street, 
or  highway,  or  other  place  where,  from  any  cause,  it  would 
be  improper  that  the  railroad  should  be  fenced  in,  the 
company  is  not  liable,  except  for  negligence,  or  the  ndscon- 
duct  of  those  having  chaise  of  the  train.  But  this  case  is 
not  brought  within  that  rule  by  the  averments  in  the  third 
paragraph  of  the  answer. 

The  fact  that  a  public  highway  runs  along  the  west  side 
of  the  railroad  does  not,  of  itself,  show  a  valid  reason  why 
a  fence  could  not  properly  be  run  between  the  highway 
and  railroad,  but,  on  the  contrary,  would  seem  rather 
to  show  the  greater  necessity  that  the  railroad  should  be 
fenced  at  such  place. 

It  is  insisted  by  the  appellant's  counsel  that  the  statute 
was  only  intended  as  a  protection  to  the  owner  of  animals 
through  whose  land  the  railroad  passes,  and  not  to  persons 
who  reside  at  a  distance  from  the  railroad,  and  who 
negligently  permit  their  animals  to  stray  from  home  and 
get  upon  the  railroad  track.  And  we  are  urged  to  review 
the  former  decisions  of  this  court  upon  that  point. 

The  act  of  1853  contained,  substantially,  if  not  literallyi 
the  same  provision  on  this  subject  aa  the  act  of  1868. 
Under  the  former  act,  this  couM  held,  in  the  case  of  the 
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Indianapolis  ^  Cincinnati  Bailroad  Company  v.  Townsmd^  10 
Ind.  88y  decided  at  the  November  Term^  1857,  that,  though 
the  owner  of  the  anunal  is  not  an  adjoining  proprietor,  and 
is  gailty  of  negligence  in  permitting  it  to  stray  upon  the 
raikoad,  and  it  is  thereby  killed^  he  may  recover,  if  the 
company  has  failed  to  comply  with  the  requu*ements  of 
the  statute.  This  decision  was  followed  in  numerous 
other  cases,  prior  ta  1863,  when  the  legislature  re-enacted 
the  same  provision,  with  a  knowledge  of  the  construction 
tHat  had  been  given  to  it  by  repeated  decisions  of  this 
court  We  must,  therefore,  presume  that  the  legislature, 
in  re-enacting  the  provision,  sanctioned  and  adopted  that 
construction.  Under  these  circumstances,  we  think  the 
question  should  be  regarded  as  finally  settled,  and  no 
longer  open  to  discussion.  See,  also,  /.  ^  C  JJ.  jB.  Co.  v. 
Guards  ante^  p.  222. 

It  is  further  insisted  that  the  judgment  below  is 
erroneous,  for  the  reason  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  below  erred  iu  not  overruling  the  demurrer 
to  the  answer,  and  sustaining  it  to  the  complaint. 

The  first  ol^jection  urged  to  the  complaint  is  that  it 
does  not  show  that  the  mule  was  killed  in  Dearborn 
county,  where  the  suit  was  brought.  In  this,  how- 
ever, the  appellant's  counsel  is  in  error.  The  complaint 
avers  that  the  defendant  is  indebted  to  the  plaintiff, 
"in  the  sum  of  two  hundred  and  sixty  dollars,  for 
a  brown  rrule,  killed  by  the  cars  and  locomotive  of  the 
defendant,  run,''  &c.,  "and  passing  through  the  said  county 
of  Dearborn^  State  of  Indiana^  at  said  county  of  Dearborn^ 
The  latter  words,  "a/  said  county  of  DearborUj^  clearly 
refer  to  the  place  where  the  act  complained  of  occurred, 
and  are  an  unequivocal  averment  of  the  venue. 

It  is  further  objected  to  the  complaint  that  it  does  not 
sufficientiy  aver  that  the  railroad  was  not  securely  fenced  in. 
The  averment  in  the. complaint  on  this  point  is  as  follows, 
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viz:  ^The  road  of  said  defendant  not  beii^  fenced^  at 
ibe  place  where  the  said  mule  was  killed.''  This  is, 
in  effect,  an  averment  that  the  road  waa  not  fenced  in 
at  aU,  at  the  particolar  place  named.  If  no  fence  existed 
at  Buch  place,  the  road  waa  certainly  not  seeurdy  fenced  at 
that  point,  and,  in  such  case,  it  wonld  be  impoesible  to  state 
the  kind  of  fence,  as  the  coonsel  niges  should  be  done,  as 
none  of  any  kind  existed.  We  think  the  averment  is 
sufficient.  We  find  nothing  in  the  record  to  justify  a 
reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  8  per  cent  damages,  and 
costs. 

D.  S.  Major  J  for  appellant. 

TT.  8.  Hclmanj  for  appellee. 
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Fumr  V.  Ths  8f  ais. 


lOToasATios.— Is  an  lafomsiion  in  the  Conri  of  Onunon  PleM  fbmnrier» 
the  proMenting  attorney  informed  the  eonri  that  A  B  waa  in  eoBfeedy,  and 
eonflned  in  Jail,  on  charge  of  a  felon j,  withont  indietment^  fte^  "eaad 
charge  being  deseribed  as  follows:''  A  description  of  the  crime  of  murder 
in  the  oecond  degree  followed,  bnt  the  information  contained  no  direct 
arerment  that  the  defendant  had  committed  Ike  crime. 

Eildj  that  the  information  was  bad. 

Town — CiTT. — ^The  word  Iowa  is  generic,  comprehending  citj,  and  hence 
the  law  which  makes  shooting  in  a  <*town  or  Tillsge"  a  "»'#«^emffanffr 
•ppiiee  to  cities. 

APPEAL  from  the  Marion  Common  Pleas. 

F&AZEB,  J. — ^The  information  in  this  case  was  as  follows: 
'<  W.  W.  WocUeny  district  attorney,  ^,  informs  the  Marion 
Court  of  Common  Pleas  that  Patrick  FUnn^  who  now  is  in 
custody,  and  confined  in  the  jail  of  Marion  county  and 
State  of  Indiana^  upon  a  charge  of  felony  hereinafter 
described,  and  who  has  not  been  indicted  by  the  grand  juiy 
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of  Marion  county  upon  said  charge,  said  charge  being  des- 
cribed asfoUowSj  to-wit : — At  Marion  county,  in  the  State  of 
Indiana^  on  the  19th  day  of  JBfay,  186S,  said  Patrick  Minn 
did  unlawfully,  feloniously,  puposely,  and  maliciously,  but 
without  premeditation,  kill  and  murd^  Ge&rge  C.  Halford^ 
by  then  and  there  shooting  said  Oeorge  (X  Half0rd^  tn  and 
upon  the  head,  with  a  certain  pistol,  loaded  with  gunpowder 
and  leaden  balls,  then  and  there  had  and  held  by  said  Patrick 
Flinnj  contrary  to  the  statute,  &c." 

A  motion  to  n^oBk  the  information  was  overruled.  It 
should  have  been  sustained.  The  pleading  merely  alleges 
that  Flinn  was  in  custody  upon  a  certain  charge,  and  that 
he  had  not  been  indicted  therefor.  It  ought,  in  addition, 
to  have  alleged  directiiy,  in  proper  form,  that  he  did  the 
things  wherewith  he  had  been  so  charged. 

The  evidence  disclosed  that  Flinn^  shooting  at  a  tree,  in 
a  public  park  in  the  city  of  Indianapolis^  missed  the  tree, 
and  accidentally  struck  Halfordj  caosmg  his  death.  If  this 
shooting  in  the  city  was  an  unlawful  act,  it  would,  of 
course,  constitute  an  important  element  in  the  case.  Upon 
that  question,  the  court  instructed  the  jury  that  such  shoot- 
ing was  a  violation  of  section  8  of  an  act  defining  certain 
misdemeanors.  2  G.  &  H.  645.  That  section  makes  such 
shooting  in  a  *^wn  or  village^  a  misdemeanor.  It  is  urged 
that,  Indianapolis  being  a  city,  the  instruction  was  wrong. 
We  are  not  of  that  opinion.  The  term  "town**  is  generic, 
comprehending  cities.    1  Black.  Com.  by  CkUty^  W-2. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  set  aside  all  its  proceedings 
subsequent  to  the  motion  to  quash,  and  to  sustain  that 
motion.  The  wai^n  of  the  state  prison  will  be  directed 
to  return  the  prisoner,  &c. 

A.  G.  Porter,  B.  Barrison,  W.  P.  FisKbaek^  and  B.  K. 
Wioti,  for  aj^Uant. 

W.  W.  LeaOvers  and  &.  Cairter,  for  Hie  State. 
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Ti2:  ^The  road  of  said  defendant  not  being  fenced,  at 
the  place  where  the  said  mule  was  killed/*  This  iSi 
in  effect,  an  averment  that  the  road  was  not  fenced  in 
at  all,  at  the  particular  place  named.  If  no  fence  existed 
at  such  place,  the  road  was  certainly  not  securely  fenced  at 
that  point,  and,  in  such  case,  it  would  be  impossible  to  state 
the  kind  of  fence,  as  the  counsel  urges  should  be  done,  as 
none  of  any  kind  existed.  We  think  the  averment  is 
sufficient.  We  find  nothing  in  the  record  to  justify  a 
reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  8  per  cent,  damages,  and 
costs. 

2).  S.  Major  J  for  appellant. 

W.  S,  Hobnatij  for  appellea 
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2Sfl>\  InoEKAtiov.— la  sa  InfMrmftUon  in  the  Gomi  of  OObiboa  P1«m  fcr  mtaim^ 

tftQ      ^^    Ui«  proMOQting  ftttoniey  informed  the  oonri  that  A  B  wm  in  eiatodj,  and 

-*■  confined  in  Jail,  on  cliarge  of  a  felony,  witJiont  indictment^  fte^  "said 

charge  being  described  as  follows:"    A  description  of  the  erime  of  mnider 

in  the  second  degree  followed,  bnt  tiie  infomtion  contained  no  diieet 

arerment  that  the  defendant  had  commitied  the  oteie. 

EM^  that  the  information  was  bad. 

Town— CiTT.— The  word  town  is  generic,  comprehending  city,  and  brace 
the  law  which  makes  shooting  in  a  *Hown  or  Tillage"  a  misdemeanor 
appliee  to  cities. 

APPEAL  from  the  Marim  Common  Pleas. 

Fbazsb,  J. — The  information  in  this  case  was  as  follows: 
^^W.  W.  TToo&n,  district  attorney,  &Cy  informs  the  Marim 
Court  of  Common  Pleas  that  Patrick  Flmn^  who  now  is  in 
custody,  and  confined  in  the  jail  of  Marion  county  and 
State  of  Indiana^  upon  a  charge  of  felony  hereinafter 
described,  and  who  has  not  beeiyndicted  by  the  grand  jury 
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of  Hariom  county  upon  said  chaige,  said  charge  being  des- 
eribed  asfattam^  to-vit : — ^At  Marion  county,  in  the  State  of 
Indianoy  on  the  19th  day  of  Jtay^  1868,  sxud  Patrick  Flinn 
did  nnlawfolly,  felomonsly,  puposely,  and  maliciously,  but 
without  i«emeditatioD,  kill  and  murder  Oeorge  C.  Ha\foTd, 
by  then  and  there  diooting  said  Cfeorge  C.  Haiford^  in  and 
upon  the  head,  with  a  certain  pistol,  loaded  with  gunpowder 
and  leaden  balls,  then  and  there  had  and  held  by  said  Patrick 
Flinnj  contrary  to  the  statute,  &c." 

A  motion  to  quash  the  information  waa  overruled.  It 
should  have  been  sustained.  The  pleading  merely  allqpes 
that  Flinn  was  in  custody  upon  a  certain  chaige,  and  that 
he  had  not  been  indicted  therefor.  It  ought,  in  addituw, 
to  have  i&ged  directly,  in  proper  foim,  thai  he  did  the 
thbags  wherewith  he  had  been  so  charged. 

Ilie  evidence  disclosed  that  FUnn^  shooting  at  a  tree,  in 
a  public  park  in  the  city  of  Indianapolis^  miiiaed  the  tne, 
and  accidentally  struck  Halfardj  caoaiDg  hia  death.  If  this 
shooting  in  the  city  was  an  unlawful  act,  it  would,  of 
course,  constitute  an  important  element  in  the  caae.  Upon 
that  question,  the  court  instructed  the  jury  that  anch  riioot- 
ing  was  a  violation  of  section  8  of  an  act  defining  certnn 
misdemeanors.  2  G.  ft  H.  645.  That  section  makes  audi 
shooting  in  a  '^wn  or  village"  a  misdemeanor.  It  b  nrg^ 
that,  Indianapclis  being  a  city,  the  instruction  was  wrong. 
We  are  not  of  that  opinion.  The  term  •Hown"  is  generic, 
comprehending  cities.    1  Black.  Com.  by  ChUtg^  OT-2. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  set  aside  all  its  proceedings 
subsequent  to  the  motion  to  quash,  and  to  sostain  tiial 
motion.  The  warden  of  the  state  prison  wiU  be  directed 
to  return  the  prisoner,  ftc. 

A.  G.  Porter,  B.  HarrisMy  W.  P.  JPWUwefc,  and  A  JC 
MicUj  for  appellant 

W.  W.LeaOeramAG.  Oireer,  f or  the  Bta*e. 
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Fliu  •.  Thb  Bute. 

viz:  ^The  road  of  said  defendant  not  beii^  fenced,  at 
t]ie  place  where  the  said  mole  was  killed/*  This  iS| 
in  effect,  an  avennent  that  the  road  waa  not  fenced  in 
at  all,  at  the  particular  place  named  If  no  fence  existed 
at  Bach  place,  the  road  was  certainly  not  seeurdy  fenced  at 
that  point,  and,  in  such  case,  it  would  be  impossible  to  state 
the  kind  of  fence,  as  the  counsel  uiges  should  be  done,  as 
none  of  any  kind  existed.  TVe  think  the  averment  is 
sufficient.  We  find  nothing  in  the  record  to  justify  a 
reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  8  per  cent,  damages,  and 
costs. 

D.  S.  Major,  for  appellant. 

W.  8.  Hclmarij  for  appellee. 
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FuKir  V.  Thb  Staib. 


IstomsAnov.— In  an  informfttion  in  the  Court  of  Onmon  Plens  i 
^ftft  fl<g\  the  prooooQtiBg  attornoj  informed  the  eonri  Uint  A  B  wm  in  enstodj,  nnd 
oonflned  in  Jail,  on  oharge  of  a  felony,  witliont  indiotment^  Ae^  "  laid 
charge  being  deseribed  as  follows:''  A  description  of  the  orhne  of  murder 
in  the  second  degree  followed,  bnt  the  informntion  contained  no  diiect 
aTerment  that  the  defendant  had  committed  the  etime. 

Held^  that  the  information  wac  bad. 

Town — CiTT. — ^The  word  town  is  generic,  comprehending  citj,  and  hence 
the  law  which  makes  shooting  in  a  "town  or  Tillage"  a  m'^emftanor 
applies  to  cities. 

APPEAL  from  the  Marion  Common  Pleas. 

Fbazeb,  J. — ^The  information  in  this  case  was  as  follows: 
"  WI  W.  WocUenj  district  attorney,  Ac,  informs  the  Marum 
Court  of  Common  Pleas  that  Patrick  Ftinnj  who  now  is  in 
custody,  and  confined  in  the  jail  of  Marum  coonty  and 
State  of  Indiana,  upon  a  charge  of  felony  hereinafter 
described,  and  who  has  not  been  indicted  by  the  grand  juiy 
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of  Marion  county  upon  said  charge,  said  charge  being  des- 
cribed asfoUowSy  to-wit: — At  Marion  county,  in  the  State  of 
Indiana^  on  the  19th  day  of  May^  1863,  sidd  Patrick  Flinn 
did  unlawfully,  feloniously,  puposely,  and  maliciously,  but 
without  premeditation,  kill  and  murder  Ge&rge  C.  Halford^ 
by  then  and  there  ahootii^  ludd  Ghorge  (X  Half0rdj  in  and 
upon  the  head,  with  a  certain  pistol,  loaded  with  gunpowder 
and  leaden  balls,  then  and  there  had  and  held  by  said  Patrick 
Flinnj  contrary  to  the  statute,  &c." 

A  motion  to  quash  the  information  was  overruled.  It 
should  have  been  sustained.  The  pleading  merely  alleges 
that  Flinn  was  in  custody  upon  a  certain  charge,  and  that 
he  had  not  been  indicted  therefor.  It  ought,  in  addition, 
to  have  i^leged  directly,  in  proper  form,  that  he  did  the 
things  wherewith  he  had  been  so  charged. 

The  evidence  disclosed  that  Flinn^  shooting  at  a  tree,  in 
a  public  park  in  the  city  of  InduxnapoUs^  missed  the  tree, 
and  accidentally  struck  Halfordj  causing  his  death.  If  this 
shooting  in  the  city  was  an  unlawful  act,  it  would,  of 
course,  constitute  an  important  element  in  the  case.  Upon 
that  question,  the  court  instructed  the  jury  that  such  shoot- 
ing was  a  violation  of  section  S  of  an  act  defining  certidn 
misdemeanors.  2  G.  &  H.  645.  That  section  makes  such 
shooting  in  a  '^wn  or  village"  a  misdemeanor.  It  is  urged 
diat,  Indianapolis  being  a  city,  the  instruction  was  wrong. 
We  are  not  of  that  opinion.  The  term  "town"  is  generic^ 
comprehending  cities.    1  Black.  Com.  by  (Jhitty,  81-2. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  set  aside  all  its  proceedings 
subsequent  to  the  motion  to  quash,  and  to  sustain  that 
motion.  The  warden  of  the  state  prison  will  be  directed 
to  return  the  prisoner,  &c. 

A.  G.  Porter,  J5.  Barrison,  W.  P.  Fishba^  and  JB.  K. 
EBiMj  for  appellant 

W.  W.  LeaOxrs  and  G.  Ocarter,  for  the  State. 
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Hawkins  «.  The  State,  on  the  relation  of  Bead,  Auditor  of  DaTiesa  County. 

i45_^  Hawkins  v.  Thb  State,  on  the  relation  of  Bead,  Auditor 

|iw  ^  of  Daviess  County. 

Bbcoohiiavox,  Suits  ov.— In  aetlon  upon  a  forfeited  reoognisance,  giren 
for  the  appearanoe  of  the  aoeused  to  answer  a  criminal  charge,  no  rtkUar 
should  be  named  in  the  complaint,  but  the  action  should  be  prosecuted  in 
th^  name  of  the  State  of  Indiana. 

Sams. — ^Where  such  an  action  is  brought  on  the  relation  of  the  Auditor  of 
the  county,  the  Auditor's  name  may  be  stricken  out,  on  motion,  as  sur- 
plusage. 

Saxx-^ukisdxctioh.— The  Court  of  Common  Pleas  has  jurisdiction  of  an 
action  brought  upon  a  forfeited  recognisance,  taken  by  a  justice  of  the 
peace,  for  the  appearance  of  the  defendant  to  answer  a  churge  of  febny 
in  the  Circuit  Court. 

JosTioB  OF  THB  PiAOB— FBLOims.— In  cascs  of  felony,  justices  of  the  pesee 
have  no  power  to  try  the  accused,  in  any  legal  sense,  but  only  to  examine 
and  hold  to  bail,  or  commit  in  default  of  bail. 

BxoooKizANCB. — ^In  a  suit  upon  a  forfeited  recognisance^  taken  by  a  justice 
of  the  peace,  for  the  appearance  of  the  accused  to  answer  a  charge  of 
felony  in  the  Circuit  Court,  the  HMsts  showing  the  authority  of  the  justice 
to  take  the  recognisance  must  be  shown. 

APPEAL  from  the  Daviess  Common  Pleas. 

Frazeb,  J. — This  was  a  suit  upon  a  forfeited  recogni- 
zancOy  prosecuted  in  the  name  of  the  State  of  Indiana^  on 
the  relation  of  JRichard  N.  Bead^  Auditor  of  Daviess  counly. 
A  demurrer  to  the  complaint  by  the  appellant,  who  was 
surety  on  the  recognizance,  was  overruled.  Causes  of 
demurrer  were  assigned,  presenting  several  questions^  which 
are  pressed  upon  our  consideration. 

It  is  claimed  that  the  auditor  was  not  the  proper  relator, 
but  that  the  suit  should  have  been  on  the  relation  of  either 
the  prosecuting  attorney  or  the  county  treasurer.  We 
think  that  there  is  nothing  whatever  in  the  question.  We 
know  of  no  law  in  this  State  requiring  that  such  a  suit 
should  be  on  the 'relation  of  anybody.  The  State  of 
Indiana,  to  whom  the  recognizance  is  payable,  is  competent 
to  sue.  The  law  makes  it  the  duty  of  the  prosecuting 
attorney  to  prosecute  the  suit.  This  is  one  of  his  official 
duties.    2  G.  &  H.,  §  48,  p.  898.    The  money  realized 
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thereby,  when  collected,  becomes  a  part  of  the  common 
school  fund.  Acts  1861,  p.  68.  We  do  not  understand, 
however,  that  the  coimty  auditor  has  any  authority  to 
control  the  suit  in  any  manner  whatever.  The  law  places 
that  responsibility  upon  the  prosecuting  attorney.  The 
recognizance  is  not  an  obligation  given  on  account  of  the 
school  fund,  and  is  not,  therefore,  among  those  mentioned 
in  the  twelfth  section  of  the  act  in  relation  to  county 
auditors.  1  G  &  H.  §  12,  p.  128.  We  regard  the  insertion 
of  the  auditor's  name  in  the  complaint  as  surplusage,  and 
not  capable  of  doing  any  harm  to  the  appellant,  or  the 
public.  It  ought  to  have  been  stricken  out  on  motion,  but 
the  objection  could  not  be  reached  by  demurrer,  inasmuch 
as  the  State  of  Indiana  was  the  proper  plaintiff,  and  there 
was,  consequently,  no  defect  of  parties  plaintiff. 

The  complaint  alleges  that  Levi  Hawkins  was  ^^arrested* 
and  tried  before  one  Wdkery  a  justice  of  Daviess  county,, 
on  a  charge  of  assault  and  battery  with  intent  to  commit 
murder,  and  was  by  the  justice  recognized  in  the  sum  of 
|300  for  his  appearance  at  the  next  term  of  the  Daviess 
Circuit  Court,"  to  answer  to  that  charge,  and  thereupon,, 
with  the  appellant  as  his  surety,  executed  the  recognizance^ 
which  is  set  out  in  the  compMnt,  and  is  in  proper  form,, 
and  which  was  approved  by  the  justice ;  that  at  the  next 
term  of  said  court,  and  after  the  grand  jury  had  returned 
an  indictment  against  him  for  the  offense,  the  principal,. 
Levi  HawUnSy  failed  to  appear,  and  was,  with  his  surety, 
called  and  duly  defaulted,  and  the  recognizance  forfeited. 

It  is  claimed,  on  behalf  of  the  appellant,  that  the  Court 
of  Common  Pleas  had  no  jurisdiction  of  the  suit.  This 
point  has  been  settled  otherwise  here,  and  we  think  cor- 
rectly.   IT  (Me  V.  The  State,  10  Ind.  50. 

It  is»  also  urged  that  it  does  not  appear  from  the  com- 
plaint that  the  justice  had  authority  to  take  the  recognizance, 
inasmuch  as  it  is  not  alleged  that  the  principal  was  ever 
arrested  for,  or  adjudged  guilty  by  the  justice  of,  any 
offense,  or  required  by  him  to  enter  into  recognizance. 
Vol.  XXIV.— 19. 
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The  power  and  jariadietioa  <^  joctticeB  of  the  peaee  aze 
specially  conferred  by  statote^aol  they  can  exeicise  no 
authority  not  thus  given.  In  caees  of  felony,  they  have  no 
power  to  try  the  party,  in  any  legal  a^ase^  bnt  can  only 
examine^  and  in  proper  eaeea  hold  to  bail,,  or,  in  defiMilt  of 
bail,  commit  to  Jul  to  await  trial  in  the  {urc^r  conrt 
The  defendant  may,  howeveri,  waive  the  ezam]natio&.  It 
IB  not  neceaeaiy  that  any  judgment  of  guilty  ahould  be 
rendered  before  taking  bail.  Should  the  juatice  deem  the 
party  guilty,  his  duty  is  merely  to -^ hold  to  baU"  in  such 
sum  as  dxaOi  be  deemed  adequate.  2  G.  &  H.,  §  5,  p.  687. 
If  the  party  fail  to  enter  into  reeognizance  aa  required, 
then  follows  commitment  to  jaiL  The  com;Jaint.  before 
us  shows  everything  sufficiently,  ualess  it  be  that  Lem 
Hawkins  waa  held  to  bail  by  the  Justice*  The  compUdnt 
attempts  to  aver  this  in  the  language,  ^  waa  then  and  there, 
by  the  aforesaid  justice  of  the  peace,  recognised  in  the  sum 
<^"  &c.,  ^^and  thereupon  executed  a  bond,"  &c.  The 
term  <^ recognized"  is  adequate  to  express  this  &yeL 
There  waa  an  utter  absence  of  evidence  upon  the  same 
subject,  and,  indeed,  none  showing  that  the  justioe  ever 
had  the  case  before  him.  The  motion  by  the  appellant  for 
a  new  trial  should,  therefore^  have  been  sustained.  Without 
proof  showing  the  facts  which  authorized  the  justice  to 
take  the  recognizance,  the  finding  should  have  been  for  the 
appellant 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  set  aside  all  the  proceedings  subsequent 
to  the  demurrer  to  the  complaint,  and  then  to  proceed 
according  to  this  opinioa. 

J.  W.  Burton^  for  appellant. 

D.  K  WJOiamon,  Attoisaqy  Oeaeral,  lor  ilb»  State. 
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Hill  and  Another  v.  Crump. 

P&Acncx. — Appucatioh  to  8st  abibb  JuBaxxNT. — three  days  after  the 
rendiUon  of  a  jud^ent  agahist  him,  the  defendliat  appeared  and  mored 
to  Mt  aside  the  default  and  jndgfn^t^  and  filed  afidayite  in  enpport  of 
hie  motion.  The  affidarite  diecloeed  that  he  had  employed  eooneel  U 
defend  for  him,  and  had  caused  a  subpcena  to  issue  for  his  witnesses; 
that  he  had  been  prevented  from  attending  oourt  himself  by  the  dan« 
gerous  illness  of  his  Wife,  and  that  his  attorney,  being  ProToet  Marshal 
of  the  district,  had  been  so  engaged  in  enfohsing  the  draft  that  he  had 
been  nUable  to  attend  the  court,  and  had  neglected  to  speak  to  any  other 
attorney  to  represent  him  in  the  case.  7h%  silBdaTits  also  disclosed  a 
meritorious  defense  to  the  aoUon.  The  court  oyerruled  the  motion  to  set 
aside  the  Judgment. 

BeH  that  the  motion  to  set  aside  the  Judgment  diould  haTe  been  granted. 

ffeU,  also^  that  as  the  plaintiff  appeared  by  attorney,  bo  BOtioe  of  the 
application  to  set  aside  the  Judgment  was  necessary. 

Beldf  also,  that  counter  affidaTits,  controverting  the  truth  of  thef&ets  stated 
in  the  affidavits  upon  which  the  application  was  based,  could  ilot  be 
received. 

Seldf  also,  thit  while  such  applications  are,  under  the  statute^  addressed  to 
the  discretion  of  the  lower  court,  an  appeal  will  lie  firom  an  abuse  of 
that  discretion,  and  the  Supreme  Court  will,  in  such  case,  review  the 
action  of*  the  lower  court. 

APPEAL  from  Hxe  Bartholomew  Common  Plead. 

Rat,  J. — This  wdd  aa  aietion  by  Crump  a^aindt  tbe 
appellants,  on  a  note  and  mortgage,  which  had  been  given 
by  them  to  one  Matthews^  who  assigned  it  to  Crump. 

On  the  2lBt  day  of  Marchj  1865,  that  being  the  second 
day  of  the  term  of  the  court,  the  appeUants  were  defEtulted, 
the  cause  was  submitted  to  the  court,  and  judgmient  was 
taken  on  the  note  and  mortgage.  On  the  34di  day  of 
Marchj  thiit  being  the  A&h  day  of  the  teiih,  the  appellants 
filed  affidavits,  and  submitted  a  meilbn  to  set  aside  the 
ttefkult  and  Judj^ent,  which  was  overruled;  £±ception 
was  properly  taken,  and  the  affidavit  were  made  part  of 
the  record  by  bill  of  exceptions. 

The  affidavit  of  appellant,  Jaeo6  jER9,  stated  that  before 
the  commencement  of  the  term  of  court,  he  employed  two 
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attorneys  of  said  court,  partners  in  business,  to  defend  the 
suit,  and  put  them  in  possession  of  the  facts  constituting 
his  defense,  and  gave  them  the  names  of  his  witnesses,  and 
had  them  served  with  process ;  that  owing  to  the  dangerous 
illness  of  his  wife,  he  was  unable  to  attend  the  court  until 
that  day,  and,  for  the  same  reason,  was  unable  to  remain 
in  attendance  during  the  remainder  of  the  term,  as  the 
disease  was  feared  to  be  of  a  fatal  character.  That 
Matthews^  the  assignor  of  the  note  in  suit,  sold  and  conveyed 
to  the  affiant  the  land  described  in  the  complaint  and  mort- 
gage, for  12000 ;  that  $1800  of  said  sum  was  paid  at  the  time 
of  the  sale;  that  said  Matthews  claimed  to  be  the  owner  of 
eight  acres  of  land  adjoining  the  tract  described  in  the 
mortgage,  but,  in  truth,  had  no  title  to  the  same,  but  the 
title  was  in  one  Lorenzo  D.  Carm.  That  affiant  objecting 
to  said  purchase,  on  account  of  said  outstanding  title,  the 
said  Matthews  then  and  there  agreed  that  if  affiant  would 
agree  to  pay  him  (300,  he  would  secure  said  ComCs  title  to 
said  land  to  affiant,  and  said  note  for  (500  was  given 
accordingly,  with  tiie  mortgage,  $200  for  the  remainder 
of  said  sum  of  (2000,  and  (300  for  said  eight  acres  of 
land;  that  the  right,  title  and  possession  of  said  eight  acres 
of  land  still  remained  in  said  Conn.  That  on  the  day  of 
the  maturity  of  said  note,  the  affiant  tendered  to  the  plain- 
tiff the  sum  of  (212,  principal  and  interest  due  upon  the 
portion  of  the  sum  included  in  said  nqte  for  which  he  had 
received  a  consideration. 

The  affidavit  of  one  of  the  counsel  employed  for  the 
defense  disclosed  these  facts:  The  said  attorney,  at  the 
time  of  his  employment,  was,  and  continued  to  bo  at  the 
time  of  making  the  motion.  Provost  Marshal  of  the  Third 
Congressional  District ;  that  the  draft  in  stud  district  was 
enforced  by  him  on  the  22d.of  the  month,  and  since  the 
commencement  of  the  term  ho  had  been  too  much  engaged 
in  preparing  for  and  enforcing  the  draft  to  attend  the 
court;  that  he  forgot  to  speak  to  any  attorney  to  watch 
said  case  for  him.    His  partner  had  not  been  informed  of 
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the  employment,  nor  could  he  have  attended  the  court,  as 
he  was  engaged  as  one  of  the  principal  clerks  in  the 
provost  marshal's  office. 

The  application  having  been  made  to  set  aside  the 
default  at  so  early  a  day  of  the  same  term  at  which  the 
de&ult  was  taken,  and  showing  clearly  that  the  appellant 
was  without  fault,  that  the  fidlure  of  his  counsel  to  attend 
was,  at  most,  excusable  neglect  on  their  part,  and  exhibit- 
ing, also,  a  meritorious  defense,  should  have  been  granted 
on  motion. 

It  is  objected  that  no  time  was  fixed  within  which 
Matthews  was  to  procure  the  title  to  the  eight  acres.  The 
conveyance  must  be  made  within  a  reasonable  time,  and 
more  than  a  year  had  passed  when  the  action  was  com- 
menced. 

The  appellee  insists  that,  as  judgment  had  been  rendered 
in  the  cause,  he  could  only  be  brought  into  court  by  notice 
of  the  application  to  be  made  to  set  aside  the  default  and 
judgment.  The  record  shows  both  parties  to  the  suit  to 
have  been  present,  appearing  by  counsel,  at  the  time  the 
motion  was  made,  and,  therefore,  notice  was  not  required. 

It  is  also  urged  that  the  reasons  why  the  court  refused 
to  set  aside  the  judgment  should  be  shown  in  the  record. 
"Where  the  bill  of  exceptions  contains  the  affidavits  upon 
which  the  motion  is  founded,  we  will  consider  ourselves  as 
sufficiently  advised  of  the  reasons  upon  which  the  court 
based  its  action. 

The  judgment  is  reversed,  at  the  costs  of  appellee,  and 
the  cause  remanded,  with  directions  that  the  default  and 
judgment  be  set  aside. 

A  petition  for  a  rehearing  having  been  filed,  the  following 
opinion,  overruling  the  petition,  was  delivered  by 

Ray,  J. — The  appellee  asks  a  rehearing  in  this  case,  on 
the  ground,  first,  that  the  record  does  not  purport  to  set 
forth  all  the  evidence  submitted  to  the  court  below  upon 
the  motion  to  set  aside  the  de&ult 
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The  record  ahowB  that  the  motioa  was  made  upon  the 
affidavits  filed.  In  our  opinion,  it  would  not  have  been 
proper  for  the  court  to  have  received  counter  affidavits, 
denying  the  truth  of  the  facts  averred  as  constituting  the 
defense.  This  would  have  been  simply  trying  the  merits 
of  the  action  upon  affidavits^  and  if  the  party  had  suffered 
default  through  his  mistake,  inadvertence,  aurpiisey  or 
excQsable  neglect,  he  was  entitled,  upon  an  affidavit  ahowing 
facts  constituting  a  meritorious  defense,  to  have  the  truth 
of  those  facts  passed  upon  by  a  jury.  Nor  can  the  troth 
of  the  £actB  stated  as  a  cause  for  having  the  default  set 
aside,  be  determined  upon  an  issue  raised  by  counter 
affidavits. 

The  second  ground  upon  which  the  rehearmg  is  asked  is, 
that  under  the  ninety-ninth  section  of  the  practice  act,  the 
application  is  addr^ised  to  the  discretion  of  the  court 
belo\r,  and  the  exercise  of  that  discretion  cannot  be 
reviewed  in  this  court.  We  have  been  cited  to  eases  in  the 
Court  of  Appeala  of  New  York,  where  it  has  been  held 
that  such  applications  are  addressed  to  the  discretion  of 
the  judg9  before  whom  they  are  made,  and  that  the 
exercise  of  that  discretion  will  not  be  reviewed  upon  i^peal. 
Such)  however^  has  not  been  the  rule  in  this  State,  but  it 
has  always  been  that  the  court  must  e^^ercise  a  sound  legal 
discretion,  and  that  from  an  abuse  of  that  discretion  an 
appeal  would  lie  to  this  court  It  has  been  treated  in  the 
decisions  in  New  Torky  to  which  we  are  referred,  as  a  mere 
question  of  practice.  The  case  under  consideration,  in  our 
opinion,  involves  the  substantial  rights  of  the  defendant 
In  the  case  of  Alvord  et  aL  v.  Gere,  10  Ind.  885,  which 
was  an  application  in  the  court  below  to  set  aside  a 
de&ult,  and  permit  the  defendants  to  file  answers,  the 
action  of  the  lower  court  in  refusing  such  application  was 
reviewed,  and  the  cause  was  reverb  for  the  error  oom- 
mitted  by  the  court  in  refuaix^  to  grant  the  application. 
In  all  cases  presented  here,  upon  appeal,  where  the  proper 
exercise  of  the  discretion  of  the  court  in  ruUng  upon  the 
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application  has  been  questioned,  the  point  has  been  ccm- 
sidered  and  decided  in  this  court.  We  have  done  so  in 
this  case,  and  see  no  reason,  upon  ike  authorities  cited,  to 
reverse  our  action.  If  the  statute  submitted  the  applica- 
tion to  the  will  of  the  judge  before  whom  it  was  made, 
our  ruling  might  be  otherwise,  but  where  the  substantial 
rights  of  the  party  are  involved,  and  the  statute  i^uires 
the  judge  to  exercise  his  discretion,  his  action,  with  all 
presumptions  in  fetvor  of  such  action,  is  still  subject  to 
review  in  this  court. 

The  petition  for  a  rehearing  is  overruled. 

Stansifer  and  Winter^  for  appeUants. 

J^.  71  Hard,  for  appellee. 


Gbubbs  v.  Thb  Szatb. 

BsTvatDio  Pminous  KmnrGs. — Onat  eantion  thimld  be  exereieed  by  tlie 
Bapreme  Gonrt  ia  rerenliif  former  deeieioiiB,  wbioh  have  beea  reoeiTed 
and  acted  upon  ae  eeitling  tlie  law,  aad  eepeciallj  wbea  a  inile  ef 
pxopertj  wottld  be  erertoned,  aad  that  wvold  be  made  erimiaal  which 
had  before  been  acUndged  lawftiL 

Same, — It  is  often  better,  in  saoh  casee,  that  what  is  settled  should  not  be 
disturbed  by  Judicial  action,  though  it  may  be  wrong. 

FoBxieH  ImoBAVcB  CoMPAXixs. — Seetion  66  ef  an  act  entitled  «  an  act  for 
the  inoorporation  of  intoranee  oompantos,  defining  their  powers  and 
prcceribuig  their  duties,"  (1  O.  A  H.  808,)  which  purports  to  regulate  the 
agencies  of  foreign  insurance  companies  doing  business  in  this  state^  is 
unconstitutional,  because  the  subject  of  the  section  is  not  embraced  in  the 
title  of  the  act,  and  is  not  matter  properly  connected  with  the  sutdset 
expmsed  in  the  title. 

APPEAL  from  the  Marion  Common  Pleas. 

FRAzrat,  J. — This  was  a  prosecation  for  violating  the 
fiffy-^ixtk  section  of  <<  an  act  for  the  incorporation  of 
inanrance  companies,  defining  their  powers  and  pinscribing 
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their  duties,"  as  the  same  was  amended  hy  the  act  of  1855, 1 
G.  &  H.  898y  by  doing  business  as  agent  of  a  foreign  insurance 
company,  without  having  complied  with  that  act.  It  is  con- 
tended that  the  provision  of  the  act  charged  to  have  been 
violated  is  void,  because  itisnotasubjectezpresscd  in  the  title 
of  the  act,  nor  a  matter  properly  connected  with  the  subject 
which  is  so  expressed,  as  required  by  the  19th  section  of 
the  4th  article  of  the  Constitution  of  the  State. 

This  very  question  was  decided  by  this  court  against  the 
validity  of  the  enactment,  more  than  five  years  ago,  m 
Igoe  V.  The  StatCj  14  Ind.  239.  Three  Legislatures  have 
since  held  their  sessions,  and  adjourned  without,  we  believe, 
even  attempting  to  enact  the  provisions  thus  held  void, 
in  a  form  which  would  be  free  from  the  constitutional 
objections  then  a^dged  to  exist.  Our  citizens,  upon  the 
faith  of  that  decision,  standing  unquestioned  so  long,  have 
unsuspectingly  acted  as  agents  for  foreign  insurance  compa- 
nies without  complying  with  an  act  supposed,  in  good  fSedth,  to 
be  void,  and  so  pronounced  by  the  solemn  judgxxient  of  the 
court  of  last  resort.  All  classes  have,  upon  the  hke  faith, 
purchased  and  paid  for  indemnity  covering,  in  the  aggrega;te, 
probably  millions  in  value.  We  ought,  in  any  case,  to  pro- 
ceed with  great  caution  in  reversing  opinions  heretofore 
pronounced  by  this  court,  and  received  and  acted  upon  as 
settling  the  law;  and  especially  when  a  rule  of  property 
would  be  overturned,  and  that  would  be  made  criminid 
which  had  before  been  adjudged  lawful.  In  such  cases,  it 
were  often  better  that  what  is  settled  should  not  be 
disturbed  by  judicial  action,  though  it  be  wrong.  This 
principle  has  so  often  received  the  sanction  of  appellate 
courts,  that  it  has  become  a  maxim  for  their  guidance,  and 
it  is  especially  important  that  it  should  not  be  foigotten 
here,  where  the  judges  hold  for  short  terms,  and  where, 
unfortunately,  the  entire  court  may  be  changed  at  once.  If 
it  be  also  remembered  that  the  validity  of  every  contract  of 
insurance,  and  every  policy  issued  in  this  State,  by  foreign 
insurance  companies,  would  be  brought  in  question  should 
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we  now  overrule  Igoe  v.  The  StatCy  it  will  seem  quite  unfor- 
tanate,  at  least,  if  we  sliall  feel  compelled  to  do  so. 

But  we  need  not  rest  our  judgment  upon  the  considera- 
tions above  alluded  to.  If  the  question  were  now  here  for 
the  first  time,  we  should  be  compelled  to  pronounce  the 
enactment  in  question  a  plain  violation  of  the  provision  of 
the  State  Constitution  already  referred  to. 

We  have  recentiy  had  occasion,  in  three  cases,  {Reams  v. 
The  State,  28  Ind.  Ill,  Bobinson  v.  Skipworthy  23  Ind  811, 
and  Single  v.  The  StaJte,  ante,  p.  85,)  to  consider  the  scope 
and  application  of  section  19,  article  4,  of  the  constitution. 
Thinking  that  the  time  had  come  when  some  rule  ought  to 
be  declared  which  might  be  capable  of  somewhat  general 
application  in  the  interpretation  of  the  clause  in  question,  we 
took  pains,  in  the  two  cases  last  mentioned,  to  declare  what 
we  deemed  to  be  the  mischiefs  of  our  legislation  which  it  was 
intended  to  prevent.  One  of  them  was  stated  to  be  the  enact- 
ment of  laws  under  false  and  delusive  titles,  whereby  measures 
had  procured  the  support  of  legislators,  who  were  thus 
deceived  as  to  the  character  of  the  laws;  and  another  was 
deemed  to  be  the  conjunction,  in  one  act,  of  two  or  more  sub- 
jects having  no  legal  connection,  for  the  purpose  of  procuring 
the  passage  of  laws  which  might  not,  alone,  command  legisla- 
tive sanction,  upon  the  strength  of  popular  measures  em- 
braced in  the  same  act.  To  prevent  these  tricks  in 
legislation,  the  constitution  absolutely,  and  in  all  cases, 
forbids  the  passage  of  any  law,  unless  the  subject  of  it  be 
expressed  in  its  titie,  and,  in  like  manner,  inhibits  the 
embodying  in  the  same  act  of  two  or  more  subjects,  having 
no  legal  connection  with  each  other.  Whenever  it  is  clear 
that  this  constitutional  provision  has  been  disregarded,  or 
overlooked,  we  must  not  hesitate  to  pronounce  the 
supremacy  of  the  constitution,  and,  by  consequence,  the 
invalidily  of  the  act,  to  the  extent  tiiat  it  may  be  in 
conflict  with  the  fandamental  law. 

The  title  of  the  act  in  question  is  not  comprehensive 
enough  to  embrace  the  general  subject  of  insurance.    By 
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the  words^  *^an  act  for  the  inoorporation  of  insarance 
compauiesy  defining  their  powers  and  prescribing  thdr 
duties/'  no  one  would  understand  that  any  insurance 
companies  were  referred  to  save  those  whidi  might  be 
organized  under  the  act.  The  pronoun  '<  their"  is  used 
mstead  of  the  name  ^<  insurance  c(xnpanies/'  for  which  it 
stands,  and  can  embrace  nothing  more.  The  ^^  insurance 
companies"  referred  to  are  clearly  those  which  may 
be  created  under  the  act.  Foreign  insurance  compames 
cannot,  therefore,  be  meant,  for  they  are  oiganized  under 
the  laws  of  other  states  and  ol^er  conntriee,  and  possess  a 
legal  existence,  and  their  powers,  without  refer^ice  to  our 
laws.  It  is,  therefore,  impossible  to  resist  the  ccmdusioa 
that  the  section  in  question  relates  to  a  subject  which 
is  not  expressed  in  the  title  of  the  act;  and  it  remains  only 
to  inquire  whether  it  has  any  proper  connection  with  the 
subject  which  is  so  expressed.  What  is  the  e<mnection? 
This  question  is  not  answered  in  the  careful  and  able 
argument  of  the  Attorney  General.  The  matipg  of 
regulations,  upon  compliance  with  which  insuxanee  c(»npa- 
nies  existing  elsewhere  may  do  business  here,  would  not  be 
looked  for  in  an  act  which  purports,  by  its  title,  merely 
to  provide  for  the  incorporation  of  Indiana  insurance 
companies,  and  to  define  their  powers  and  prescribe  their 
duties.  It  has  no  connection  whatever  with  a  subject  thus 
limited.  The  proposition  is  so  obvious  as  to  forbid  either 
argument  or  illustration.  A  conclusive  r^ly  to  the  sugges- 
tion that  both  belong  to  the  general  subject  of  insurance, 
is,  as  already  stated,  that  the  title  to  tiie  act  does  not 
comprehend  the  general  subject  of  insurance.  The  questi<m 
before  us  is  not  whether  tlie  whole  contents  of  the  act 
might  constitutionally  have  been  enacted  in  this  form,  under 
a  title  sufficiently  comprehensive. 

It  seems  to  us  that  the  reasoning  in  JBobinson^.  Skip- 
worthy  and  Bin^fle  v.  The  SUaUf  is  not  only  p|^rfectly 
consistent  with,  but  gives  undoubted  support  to,  the 
judgment  of  the  court  in  Igoe  v.  The  State;  and  that  to 
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oveiTule  tb»t  case,  and  affirm  the  one  now  m  judgment, 
would  be  a  practical  nullifieation  of  a  most  wise  and 
aalatary  constitutional  provision. 

As  it  seems  to  be  conceded  in  the  argument  that  if  the 
aection  i»  tlu)  original  act  is  yoid,  the  act  amendatory  of 
that  aeetion  mxurt  also  £iil],  a  point  decided  in  Igoe  v.  The 
StaJUy  there  remains,  it  is  appar^ity  no  ground  upon  which 
the  judgment  below  can  stand. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  set  aside  all  proceedings 
subsequent  to  l^e  motion  to  quash  the  infonnation,  and  to 
sustain  that  motion. 

If.  M.  Bayy  J.  W.  Gordon,  A.  G.  Barter,  B.  Harriaon,  W. 
R  FUhbaekj  T.  A.  Hendricks^  S.  E.  PerkinSy  O.B.Sordmd 
E.  W.  Kimbally  for  appellant. 

D.  K  Wittiamsony  Attorney  General  for  the  State. 


HumrBB  and  Others  v.  Bales. 

Paionos.— WhAM  ia  a  eiUt  ih&n  m  tvp  oontlotiim  tiisoffkB,  «id  thsro 
VM  •▼iclMioe  on  the  tri*l  tending  to  ei^port  eaoh,  tke  Supreme  Coort 
wiU,  on  Appeel,  adopt  the  theory  which  wiU  sustein  the  finding  of  the 
eonrt  below.  ^ 

CotmAot  worn  8alb  or  Bbai  XeVAn. — Sraoim  PuromiLUioi. — A^  bj 
hie  agent,  engaged  bj  nn  oral  oontraet  to  eell  a  traet  of  land  to  B.  A 
afterward,  in  pereon,  orallj  engaged  to  seU  the  eame  traet  to  C.  Subse- 
qoentlj,  A  made  a  title  bond  to  B  for  the  land,  but  before  haying  executed 
a  deed,  conveyed  the  land  bj  deed  to  0,  who  had  full  knowledge  of  the 
outstanding  title  bond. 

MMf  that  as  between  B  and  G,  B  had  the  prior  equity,  and  could  enforce 
a  specific  performance 

Sams. — In  equity,  a  contract  Ibr  the  sale  of  land  is  not  merely  executory, 
but  the  Tcndee  becomes  the  owner,  and  the  vendor  is  seised  in  trust  for 
him,  and  has  a  mere  lien  for  the  purchase  money.    Bui  the  contract  must  ^ 
be  such  an  one  as  would  support  a  deooree  to  spedfio  pevfonaanoe. 

Bqititt.— Nothing  undone  wiU  be  looked  upon  in  equity  as  done,  bui  what 
ought  te  be  den^  aor  except  in  favor  of  those  who  have  a  right  to  pray  \ 
that  it  shaU  be  done. 
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Bracnrio  PSBtomiiAircB.— TivDn.— In  a  rait  for  speoifle  performanoe, 
where  money  10  dne  from  the  plaintifi;  it  is  snfficieni  for  him  to  offer  hj 
his  complaint  to  bring  it  into  ooort^  whenever  the  same  shall  be  liqni> 
dated,  and  he  has  a  decree  for  performance. 

Bami.— IvTBESST  ArTU  Tevdsr,— After  the  obligee  in  a  title  bond  tenders 
the  purchase  money  *nd  all  interest  aocraed,  and  demands  a  conreyance, 
he  is  not  chargeable  with  interest^  unless  he  has  used  the  money,  and  it 
is  incumbent  on  the  Toador  to  prove  such  use. 

APPEAL  from  the  Hancock  Cireuit  Court. 

Gbegort,  J. — JBaleSy  as  assignee  of  one  2%om|»(m,  prose- 
cutes the  case  in  judgment  against  Matthew  R.  Ekntetj  Moses 
Hunter  J  and  one  Moore,  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.  Trial  by  the  court ;  finding 
for  the  plaintiff;  motion  for  a  new  trial  overruled^  and 
decree  for  specific  performance.  The  defendants  appeal  to 
this  court.  There  are  two  confiicting  theories  in  this  case, 
and  there  was  evidence  on  the  trial  in  support  of  eacL 
In  such  case,  it  ia  the  duty  of  the  appellate  court  to  adopt 
that  theory  which  will  sustain  the  finding  below.  That 
court  saw  the  witnesses,  heard  them  testify,  observed  their 
conduct,  and  had  a  better  opportunity  of  forming  a  just 
conclusion  on  the  weight  of  the  evidence  than  we  can  have 
from  the  reading  of  the  transcript  of  the  record.  Whatever 
we  may  think  of  the  testimony,  under  the  rule  on  the 
subject,  the  court  below  had  a  right  to  find  that  Moore 
resided  in  Ohio;  that  in  1856,  he  was  the  owner  of  the  land; 
that  in  the. spring  of  that  year,  Thompson,  who  resided  in 
Indiana,  visited  the  former  with  a  view  of  purchasing  it; 
that  Moore  declined  selling,  but  promised  that  he  would  be 
out  to  Indiana  in  the  fall,  and  that  if  he  concluded  to  sell, 
he  would  ^ve  Thompson  the  refusal;  that  Moore  did  come 
to  Indiana  that  fall,  and  appointed  one  Phippens  his  agent 
to  sell  the  land;  that  Moore  and  Thompson  met;  that  the 
^  latter  proposed  to  purchase  the  land,  but  the  former  said  he 
was  going  to  lotooj  and  had  not  time  to  attend  to  the 
matter,  and  referred  him  to  his  agent,  who  he  said  was 
authorized  to  sell  to  him,  and  that  after  informing  him 
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of  the  terms,  they  parted;  that  Thompson  went  to  the 
agent,  and  made  a  verbal  agreement  to  purchase  the  land, 
which  was  to  be  reduced  to  writing  the  next  day,  but  on 
Thompson's  offering  to  comply,  the  agent  declined  to 
execute  the  writings,  and  said  that  Moore  might  sell  his 
own  land ;  that  on  the  Ist  of  December  of  that  year,  Moore 
made  a  verbal  agreement  to  sell  the  land  to  Matthew  R. 
EkrUery  provided  the  agent  had  not  sold  ity  by  which, 
agreement  Hunter  was  to  pay  a  part  of  the  purchase  money 
on  Moor^s  return  from  lowa^  and  give  his  note  for  the 
residue,  payable  in  one  year,  upon  which  Mocre  was  to 
execute  a  deed.  .On  the  6th  of  Decembery  1856,  Moore 
executed  the  title  bond  now  in  suit  to  Thompson.  The 
latter  told  the  former,  at  the  time,  that  he  had  purchased 
the  land  of  the  agent  so  far  as  words  could  do  it.  On  the 
12th  of  that  month,  Moore  deeded  thef  land  to  Matthew  R. 
Hunter,  with  a  full  knowledge  in  the  latter  of  the  prior 
written  agreement  to  Thompson.  Thompson  tendered  the 
purchase  money  of  the  land,  when  due,  to  Hunter,  the  last 
payment  in  December^  1857,  and  demanded  a  deed^  whicli 
was  refused.  Mattheio  B.  Hunter/in  -Feftruorj/,  1858,  con- 
veyed the  land,  together  with  another  eighjy  acre  tract,  to 
Jfoses  Hunter,  for  $1600,  only  |150  of  which  has  been  paid. 

It  is  urged  that  Thompson  did  not  ..make  a  verbal 
contract  with  the  agent;  that  it  was  only  i^.  negotiatioti ; 
that  the  agreement  was  to  be  reduced  to  writing,  and'Until ,  ' 
that  was  done,  the  bargain  was  not  consummated;  I|;.:4^ 
just  as  true  of  the  verbal  understanding  between -Swn/rr 
and  Moore,  for  that  was  to  be  reduced  to  writing  by 
the  execution  of  the  deed,  and  the  giving  of  the  note  for 
the  deferred  payment. 

We  think  that  the  court  below,  in  finding  that  Thompson 
had  the  prior  equity,  did  not  commit  an  error  of  which  the 
appellants  have  a  right  to  complain. 

There  is  a  question  much  discussed  by  counsel,  which, 
we  think,  is  not  necessary  to  the  decision  of  the  case ;  but. 
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nuder  one  theoiy  of  it^  that  question  ia  one  of  importance, 
and  we  aare  not  indined  to  pees  it  over  in  edlence. 

It  is  contended  that  a  parol  contraict  for  the  sale  of  land, 
or  for  a  lease  for  a  longer  tenn  than  three  years,  is  not  void, 
but  valid  for  many  purposes,  and  a  conveyance  in  com- 
pliance with  such  a  contract  will  relate  back  td  its  dale, 
and  overreach  an  intermediate  valid  sale;  that  a  vendor 
T^^Ji  l>y  pleading  the  statute  of  frauds,  avoid  a  parol 
contract  for  Ihe  sale  of  land,  or  he  may  waive  it  and  consum- 
mate his  contract,  and  cannot  be  deprived  of  his  right 
to  do  so  by  a  starang^.  The  cases  of  Ghdg^  v.  DmcHj 
4  J.  J.  Marsh.  290,  Claris  Heirs  v.  MarshaWa  Hmrs^  6  B. 
Monroe  266,  Imms  v.  MUchdly  8  A.  K.  Marsh.  244, 
JliRnns  V.  ifme,  15  Ohio  568,  and  Dawson  t.  jEZZ»,  1  Jacob 
A  Walker^s  Oh.  Bep.  508,  are  cited  in  support  of  this 
proposition* 

But  we  think  the  true  rule  is,  that  the  vendor  makes 
his  election  to  treat  the  prior  verbal  contract  as  void, 
whenever  he  makes  a  valid  agreement  of  sale  in  the  fiM^ ' 
of  it,  and  that  the  intermediate  purchaser,  in  such  a  case,  is 
shielded  by  the  statute,  as  well  as  the  vendor^  In  equity, 
a  contract  for  the  sale  of  land  is  not  merely  executory,  but 
the  vendee  becomes  the  owner,  and  the  vendor  is  seized  in 
trust  for  him,  and  has  a  mere  lien  on  the  land  for  the 
purchase  money,  upon  the  maadm  that  '<  equity  looks  upon 
that  as  done  which  is  agreed  to  be  done."  The  contract, 
however,  which  in  equity  will  make  him  the  owner, 
must  be  a  valid  contract ;  must  be  such  that  he  has  a  right 
to  pray  a  specific  performance  of  it.  Equity  looks  upon 
that  as  done  which  is  thus  agreed  to  be  done,  and  it 
relates  back  to  the  contract.  But  nothing  is  looked  upon 
in  equity  as  done,  but  what  ought  to  be  done ;  not  what 
might  have  been  done.  Nor  will  equity  consider  a  thing 
as  done  except  in  favor  of  those  who  have  a  right  to  fnf 
that  it  may  be  done.  2  Story's  Eq.  Jur.,  §  792,  and 
authoritaes  there  cited. 

It  is  proper  to  remark  that  the  case  of  Davoscn  v.  JEUiSy 
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mjpra,  and  tiie  aase  of  Choifr  v;  £uU^  2  Gaines'  Gas.  801, 
cited  hj  Btwme  in  Mi  woric  on  the  Statate  of  Tiwads, 
do  not  amrtain  tike  pnopodtion  contended  for.  And  we 
think  that  the  Kerisbachf  cases  are  fi>nnded  on  a  false 
premise,  viz :  the  moral  obligation  resting  on  the  vendor  to 
fulfill  his  verbal  agreement.  The  law  secnres  to  the  vendor 
the  right  to  elect  to  treat  such  an  agreement  as  void. 
There  is  no  moral  turpitude  involved  in  the  act;  and  oncfr  ^ 
having  made  that  election,  by  a  valid  sale  in  contravention 
of  the  verbal  agreement,  we  think  he  cannot  defeat 
the  rights  of  the  intennediate  purchaser  by  a  conveyance, 
unless  on  the  fiill  payment  of  the  purchase  money,  without 
notice  of  the  valid  i^reement. 

The  appellants  conte^  that  the  purchase  money  tendered 
ought  to  have  been  brought  into  court.  This  is  not  necessary. 
In  Irvin  v,  Oregory,  18  Gray  215,  in  delivering  the  opinion 
of  the  court,  Shaw,  C.  J.,  says:  "The  vendee  does  not 
make  a  strict  xmoonditional  tender,  but  only  an  offer  upon 
receiving  the  conveyance,  without  which  he  is  not  obliged 
to  pay.  When  money  is  brought  into  court,  with  a  plea 
of  tender,  it  is  an  admission  of  the  party  bringing  it 
that  the  adverse  party  is  entitled  to  it,  and  may  take  it  out 
when  he  pleases.  But  in  a  suit  for  specific  performance,  it 
is  sufficient  for  the  plaintiff  to  offer  by  his  bill  to  bring  in 
his  money,  whenever  the  same  is  liquidated,  and  he  has  a 
decree  for  performance.'' 

According  to  the  English  practice,  the  purchase  money 
is  never  paid  into  court,  except  upon  the  order  of  the 
court  Dart,  on  Vendors  516;  Fry  on  Spec.  Per.  490. 
Purchase  mon^  paid  ^  into  court  is  the  property  of  the 
vendors.  «4C^ 

The  tender  was  made  to  Matthew  B.  JBuntetj  when  the 
purchase  money  became  due,  and  brfore  he  conveyed  to 
Jfesei  jBknter. 

The' defendants  influt  that  the  court ishould  have  allowed 
interai  from  the  time  the  purchase  money  was  tendered. 
Tkamp^Ofn  tmiderod  the  interest  duo  when  the  tendar  was 
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made,  and  that  in  all  the  interest  the  defendants  were 
entitled  to.    Thb  question  was  directly  before  the  conrt  in 

5  Ala.  B.  761,  in  which  the  court  held  that  the  defendant 
was  not  entitled  to  interest  '^The  presumption,''  says  the 
court)  ^^is  that  the  money  is  unproductive  in  the  vendee's 
hands,  and  he  is  not  chargeable  with  interest,  unless  he 
used  it,  which  use  it  devolves  on  the  vendor  to  proveJ*    No 

^fender  is  necessary  where  the  vendor  denies  the  contract. 

6  Wis.  127. 

When  payment  is  to  be  made  upon  a  conveyance  being 
made,  no  interest  is  allowed  until  a  deed  is  tendered.  So 
though  the  purchaser  took  possession,  if  the  land  is  vacant 
and  unproductive.  Stevenson  v.  Maxwdly  2  Sandf.  Ch.  278. 
So  when  the  vendee  tenders  the  purchase  money,  and  the 
vendor  refuses  it.  January  et  aL  v.  Martinj  1  Bibb.  586.  So 
whenever  the  vendor  is  the  cause  of  the  contract  not  being 
executed. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

N.  B.  Taylor  and  D.  Moss,  for  appellants. 

S.  Major y  for  appellee. 
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pBAcnox. — Where  the  trial  below  ie  hy  the  court,  the  same  presomptioa 

will  be  indulged  in  favor  of  the  finding,  on  appeal,  at  if  the  trial  had 

been  by  a  Jury. 
Replbyin. — A  general  finding  for  the  plaintiff,  in  an  action  of  repleyia, 

iuTolTes  a  finding  that  the  plaintiff  is  the  owner  of  the  property,  where 

such  ownership  is  aUeged  in  the  complaint. 

APPEAL  from  the  Wabash  Circuit  Court 

Gbegoby,  J. —  Teague  sued  Bowan^  in  replevin,  for  the 

canal  boat  J*.  M.  Bratton,  her  furniture  and  apparel,  and 

,  three  horses.    Trial  by  the  court ;  finding  for  the  plaintifi^ 

and  that  he  is  entitled  to  the  possession  of  the  property 

in  controversy,  and  was  at  the  commencement  of  the  suit. 


MAY  TERM,  1866,  805 

that  the  defendant  unlawfully  took  and  detained  the 
same,  as  alleged,  and  that  the  plaintiff  is  entitled  to 
$100  damages  for  the  taking  and  detention  of  the  same. 
The  court  also  found  the  valae  of  the  property.  The 
complaint  does  not  charge  an  unlawful  taking,  but  an 
unlawful  detention.  There  is  a  conflict  in  the  testimonyj 
and  it  is  urged,  as  the  trial  was  by  the  court,  and  not  by  a 
jury,  that  it  is  the  duty  of  this  court  to  weigh  the 
evidence;  but  this  is  not  the  law.  The  court  sat  as  a  jury, 
saw  the  witnesses,  and  could  better  judge  of  their  credi- 
bility than  we  can,  and  the  same  rule  applies. 

'We  have  looked  through  the  testimony,  and  think 
the  finding  is  sustained  thereby.  The  evidence  tends  to 
show  that  Teagw  was  the  owner  of  the  property  in 
controversy;  that  it  was  attached  at  ThledOy  OhiOy  for 
debts;  that  by  an  arrangement  between  Teague  and  Rowan^ 
the  former  furnished  $100,  and  the  latter  bid  in  the 
property  at  the  judicial  sale,  under  the  stipulation  thi^ 
Teague  should  have  the  possession  thereof,  and  repay 
Bcmm  in  freighting  lumber  to  the  amount  advanced  by 
him,  over  and  above  the  $100,  to  purchase  the  properly. 
Teague  offered  to  perform  his  agreement,  but  Rowan 
refosed,  and  took  forcible  possession  of  the  property.  It 
is  urged  that  the  judgment  does  not  follow  the  finding,  in 
this,  that  the  finding  is  only  that  the  plaintiff  is  entitled  to 
the  possession  of  the  property,  when  the  judgment  is  that 
the  plaintiff  is  the  owner  thereof.  We  think  that  the 
general  finding  for  the  plaintiff  embraces  the  allegation  of 
ownership  in  the  property. 

It  is  claimed  that  the  court  below  erred  in  assessing 
damages  for  the  taking  and  detention^  when  the  complaint  in 
only  for  the  unlawful  detention.  We  have  looked  through 
the  evidence  on  the  question  of  damages,  and  think  that 
substantial  justice  was  done.    2  G.  &  H.,  §  680,  p.  278. 

The  judgment  is  affirmed,  with  costs. 

JD.  D,  PraU  and  D.  P.  Baldwin^  for  appellant. 

J.  U.  PdtU  and  T.  T.  Weir,  for  appellee. 
Vol.  XXIV.— 20 
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^  w  WnMN  and  Others  v.  Whusbll  and  Otfaeps^ 

171      14  HiQKWATS.^ — It  if  not  ntoeosury,  o&der  oiur  sUtnte^  thai  the  peimns.ra- 

monstrating  against  the  looation,  raeation,  or  change  of  a  higliway, 
•hould  reiide  immediately  on  the  line  of  the  highway  to  be  located, 
Taoatedy  or .  changed^  bat  itie  enongh  if  they  reside  in  the  Tioiaity,  or 
within  such  reasonable  distanoe  thereof  thai  they  woaU  be.  al^ded 
thereby,  in  their  conTcnienee  of  trarel,  or  otherwise. 

Baioe — ^Peactici. — ^Where  a  remonstrance  against  the  loeationy  change^  or 
Tacaiion  of  a  highway,  has  been  reoeired  and  acted  npon  by  the  board 
of  commissioners,  withoni  ol^eeiion,  ii  is  too  late^  altar  the  oaae  haa  been 
taken  by  appeal  to  the  Circoit  Courts  to  object  that  the  lem^nftiwafa  .wev# 
not  persons  residing  along  the  proposed  highway. 

Same, — ^The  riewers  appointed  to  roTlew  a  proposed  change  in  a  highway^ 
against  which  a  remonstrance  had  been  filed,  reported  in  IbTor  of  the 
proposed  change,  proTided  the  petitioners  would,  at  their  own  eost,  pot 
the  new  route  in  as  good  eondiuon  as  the  old,  «therwiee  against  the 
change.  The  board  of  commissioners  thereupon  ordered  thai  when  the 
condition  mentioned  in  the  report  of  the  viewers  should  be  complied  with, 
the  new  route  would  be  established  as  a  public  highway.  At  a  subsequent 
M«Bion  of  the  board,  one  of  the  original  petitioners  filed  his  peti^on, 
alleging  that  the  condition  had  been  complied  with,  and  ashing  th^i  the 
new  route  be  accepted  and  established,  and,  thereuponi  the  hoaxd  ordered 
that  the  new  route  be  established  and  kept  in  repair  as  a  public  hi&hwi^. 
Within  thirty  days  after  this  last  order,  the  remonstrants  appealed  to  the 
Circuit  Court* 

Sitldj  that  the  ^peal  was  taken  in  time. 

MM,  also^  that  the  Tiewers  had  no  authority  to  make  their  report  iniavfr 
of  the  utility  of  the  road  dependent  upon  the  opening  of  the  road  1^  the 
petitioners. 

APPEAL  from  the  Howard  Circuit  Court 
Elliott,  C.  J. — The  appellants  filed  a  petitioii  b^e^e 
:{he  Board  of  County  Commiseioners  of  TifUm  eov^tj^  al 
ihe  December  term,  1860,. praying  that  the  road  leading 
fcQfm,  Tipton  to  Windfall^  in  Tiplon  county,  and  thence  to 
,Jeromej  in  JEhward  county,  be  60  changed  as  to  nm  •  as 
follows:  ^ Beginning  at  the  point  where  said  road  croases 
the  Peru  j*  IndianapoUa  HaHroad^  thence  in  an  eaatwfy 
.direction,  parallel  with  the  southern  boundary  of  the 
Indian  reserve,  to  land  owned  by  Eoans  ^  BrOi^  thence 
north  along  the  line  dividing  the  lands  of  JEwxns  ^  Bto. 
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and  Jos^h  W.  Wtbon,  to  said  Tiptcny  'Windfall  and  Jercmt 
road.'*  Viewers  were  duly  appointed  to  examine  the 
proposed  change^  and,  at  the  March  tenn,  1861,  reported 
to  the  board  that  they  had  viewed  the  proposed  change, 
and  that  it  was  of  public  utility,  and  reconunended  that  it 
be  made.  Whitsd  and  fifty-nine  others,  ^^citizens  of  Ckero 
township,  in  sidd  county,'^  thereupon  filed  their  written 
remonstrance,  protesting  against  the  proposed  change,  as 
not  being  of  public  utility.  Upon  the  filing  of  the  remon- 
strance, the  commissioners,  under  the  provisions  of  the 
statute,  appointed  three  other  persons  as  viewers,  to  review 
and  report  upon  the  public  utility  of  the  proposed  change. 

At  the  June  term,  1861,  the  last  named  viewers  reported 
that  they  had  carefully  reviewed  the  proposed  change  in 
said  highway,  and  believed  the  same  to  be  of  public  utility, 
and  recommend  that  the  same  be  located  and  established 
as  described  in  the  petition  and  notice  to  viewers,  ^^provi- 
ded  the  petitioners  shall  first  open  and  put  said  new  road 
in  as  good  condition  as  the  old  one,  at  their  own  expense. 
But  on  failure  of  the  petitioners  to  comply  with  the  above 
condition,  then  we  report  against  said  change." 

The  commissioners  thereupon  entered  the  following  order 
in  reference  to  said  report,  viz :  "Said  report  being  publicly 
read,  and  no  person  objecting  thereto,  it  is,  tlierefore, 
ordered,  that  said  report  be  recorded,  and  that  the 
road  be  declared  a  public  highway,  to  the  width  of  forty 
feet,  upon  the  conditions  named  in  said  report,  and 
upon  no  other,  to-wit:  that  the  said  petitioners  open  and 
put  said  road  in  as  good  repair,  as  to  clearing,  bridging, 
grading  and  ditching,  afi  the  old  road;  at  which  time, 
and  not  before,  the  said  new  route  will  be  established  and 
located  as  a  public  highway,  and  thereafter  kept  in  repair 
according  to  law.** 

At  the  SepteTnber  term,  1863,  of  the  board  of  commis- 
sioners, Jo8q>h  W.  Witsonj  one  of  the  original  petitioners, 
filed  a  petition  stating  that '  the  new  road  was  fully 
completed,  accordiag  to  the  conditions  in  the  previous 
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order  of  the  board,  and  praying  that  it  be  received,  and 
for  an  order  vacating  bo  much  of  the  old  road  as  was 
changed  by  said  order.  Whereupon,  as  we  are  informed 
by  the  record,  'Hhe  board  proceeded  to  said  road,  and 
made  a  personal  inspection  thereof,  and,  after  a  carefol 
examination  of  the  same,  agreed  to  receive  it  in  compliance 
with  said  condition,"  and  then  and  there  declared  the  same 
to  be  a  public  highway,  ^^  whenever  it  shall  be  opened 
the  width  required ;  and  the  said  road  is  hereby  ordered 
to  be  kept  in  repair  as  such,  from  henceforward,  and  that 
the  old  road,  between  the  commencement  and  termination 
of  the  change,  be  vacated." 

The  remonstrants  then  moved  the  board  to  set  aside  the 
original  petition,  the  report  of  the  viewers,  and  the  order 
of  the  board  establishing  the  change,  and  vacating  that 
part  of  the  old  road ;  but  the  motion  was  overruled,  and 
they  thereupon  appealed  to  the  Tipton  Circuit  Court  The 
cause  was  afterward  moved,  by  change  of  venue,  to  the 
Howard  Circuit  Court. 

In  the  Circuit  Court,  the  appellants  moved  to  strike  out 
the  remonstrance,  for  the  reason  <^that  none  of  the  persons 
signing  the  same  resided  along  the  proposed  change,  or  the 
highway  to  be  vacated."  The  motion  was  supported  by 
affidavit,  but  the  court  overruled  it  They  then  moved  the 
court  to  dismiss  the  appeal,  on  the  ground  that  it  was  not 
taken  within  thirty  days  next  after  the  determination 
of  said  board,  locating  and  establishing  the  proposed 
change,  but  the  court  overruled  the  motion.  Th^  cause 
was  tried  by  a  jury,  who  returned  a  verdict  that  the 
proposed  change  was  not  of  public  utility.  Motion  for 
a  new  trial  overruled,  and  judgment  against  appellants 
for  costs. 

The  errors  assigned  are:  1.  The  court  erred  in  overruling 
the  appellant's  motion  to  strike  out  the  original  remon- 
strance. 2.  The  court  erred  in  overruling  the  appellant's 
motion  to  dismiss  the  appeal  8.  The  verdict  of  the  jury 
is  contrary  to  law,  as  it  is  not  upon  the  issue  in  the  cause. 
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We  will  examine  them  in  the  order  in  which  they  are 
presented. 

The  firat  question  is,  did  the  court  err  in  refusing  to 
strike  out  the  original  remonstrance,  on  the  alleged  ground 
that  none  of  the  persons  signing  it  ^<  resided  along  the 
proposed  change,  or  the  highway  to  be  vacated?"  The 
statute  under  which  the  remonstrance  was  filed  provides 
that  <^if  any  one  or  more  freeholders,  residing  in  such 
coxmty,  along  such  proposed  highway,  vacation  or  change, 
ehall  object  to  the  same,  at  any  time  before  final  action 
thereon,  as  not  being  of  public  utility,  other  viewers  may 
be  appointed,"  Ac.  The  remonstrance  describes  the  per- 
sons signing  it,  as  ^^  citizens  of  Cicero  township,  in  said 
county."  This  description  does  not  conform  to  the  lan- 
guage of  the  statute,  and  yet  they  may  be  freeholders,  and 
some  one  or  mOre  of  them  reside  along  the  proposed  change 
or  vacation,  within  the  proper  meaning  of  the  statute, 
which  we  do  not  construe  to  mean  that,  to  enable  a 
freeholder  to  object,  he  must  reside  immediately  on  the 
line  of  the  proposed  change,  or  road  to  be  vacated,  but 
in  its  vicinity,  or  within  such  reasonable  distance  thereof 
that  he  may  be  affected  by  the  change  or  vacation  in  his 
convenience  of  travel,  or  otherwise. 

But  the  motion  was  properly  overruled,  for  the  reason 
that  the  objection,  if  otherwise  properly  made,  came  too 
late.  No  objection  was  interposed  at  the  time  the  remon- 
strance was  filed,  either  by  the  appellants  or  the  board  of 
commissioners.  The  latter  recognized  their  right  to  object 
to  the  proposed  change,  and,  upon  the  filing  of  the  remon- 
strance, appointed  viewers  to  review  it ;  upon  their  report, 
and  the  subsequent  proceedings  of  the  board  thereon,  the 
final  order  was  made  establishing  the  change,  and  it  was 
too  late  to  deny  their  right  to  make  the  objection,  on 
appeal,  in  the  Circuit  Court.  See  Liitle  v.  Thompson  et  al.j 
antCj  p.  146. 

But  it  is  urged  that  the  court  erred  in  overruling  the 
appellant's  motion  to  dismiss  the  appeal    We  think  other- 
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wise.  It  is  admitted  that  the  appeal  was  taken  in  leea 
than  thirty  days  after  the  order  of  the  board,  at  the 
September  term,  1868,  establishing  the  change,  declaring  it  a 
public  highway,  and  vacating  that  part  of  the  old  road. 
But  the  appellants  insist  that  the  report  of  the  reviewers, 
and  the  order  of  the  board,  at  the  June  term,  1861, 
established  the  proposed  change,  and  was  final.  In  this, 
we  think,  they  are  in  error.  That  report,  and  the  order  of 
the  board  upon  it,  we  apprehend,  are  without  precedent, 
and  certainly  without  authority ;  but  it  was  not  final,  nor 
does  it  purport  to  be  so.  It  was  the  duty  of  the  viewers 
to  determine  and  report  whether  the  proposed  change  was, 
or  was  not,  of  pubUc  utility.  They  do  neither,  but  make  a 
conditional  report,  that  if  the  petitioners  will  open  the  new 
road,  then  they  say  the  change  is  of  public  utility,  but  if 
they  refuse  to  do  so,  then  their  report  is  that  it  is  not 
of  public  utility.  They  were  not  authorized  to  annex  such 
a  condition,  and  the  petitioners  were  clearly  not  bound 
to  comply  with  it,  and  unless  they  did  comply,  the  report 
stood  against  the  public  utility  of  the  change.  The  change 
was  not,  therefore,  authorized  or  established  at  that  time. 
Nor,  as  we  have  already  said,  does  the  order  of  the 
board,  made  at  that  term,  purport  to  establish  the  change. 
The  language  is,  that  when  the  new  route  is  opened,  and 
made  as  good  as  the  old  one,  ^^the  said  new  route  nnU  be 
established  and  located  as  a  public  highway.''  It  is  also 
evident  that  it  was  so  understood,  both  by  the  appellants 
and  the  commissioners,  and  hence  the  petition,  at  the 
September  term,  1863,  to  have  the  new  road  received 
and  established,  and  the  old  one  vacated,  and  the  order  of 
the  board,  after  a  careful  personal  inspection,  in  conformity 
with  the  petition. 

The  only  remaining  error  assigned  is,  that  the  verdict  of 
tlie  jury  is  not  upon  the  issue  in  the  cause. 

The  only  issue  in  the  cause  was  made  by  the  remonstrance, 
denying  that  the  proposed  change  was  of  public  utility. 
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That  was  the  issue  properly  submitted  to,  and  passed  upon 
by,  the  juiy.    There  is  nothing  in  the  objection. 

The  judgment  is  affirmed,  with  costs. 

D.  M088  and  Idnsday  ^  Lewia^  for  appeUants. 

J.  Oreeriy  for  appellees. 


Thom  and  Another  r.  Wilson's  Executor. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Fbazsb,  J. — There  is  a  motion  here  like  that  in  Thom  et 
aL  V.  WtZson'd  ExectdoVj  post.  p.  828,  to  strike  a  bill  of  excep- 
tions from  the  record  of  the  court  below.  We  have  no 
jurisdiction  to  grant  such  a  motion,  or  to  act  upon  the 
question  presented  by  the  motion.  The  motion  is,  therefore, 
overruled. 

A  reversal  of  this  case  is  sought  upon  the  ground  that 
the  evidence  does  not  support  the  finding  of  the  court 
below.  We  have  looked  into  the  evidence,  and  are  of 
the  opinion  that  the  finding  could  not  have  been  otherwise. 

The  judgment  is  affirmed,  with  5  per  cent,  damages,  and 
costs. 

J.  E.  McDonald  and  A.  L.  Boache^  for  appellants. 

C.  E.  Jfclhnaldy  for  appellee. 


BUTHEBVOBD  V.  MOOBB. 


APPEATi  from  the  ZThum  Common  Pleas. 

Gbxqobt,  J.— Moore  sued  WUliam  Maynes  Imd  the  appel- 
lant on  three  several  bonds,  executed  by  Maynes  as 
principal,  and  StUherford  as  surety.     The  first  was  an 
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ii^jtinction  bond ;  the  second  an  appeal  bond,  in  an  appeal  to 
thia  court  from  an  order  of  the  Unicn  Circuit  Court, 
difisolving  the  injunction;  the  other  waa  a  bond  given 
by  the  defendants,  in  the  court  below,  on  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  to  thia  court, 
in  the  same  case. 

The  first  error  complained  of  ia  a  misjoinder  of  cauacs 
of  action.  There  ia  nothing  in  this,  but  if  there  waa  a 
misjoinder,  that  could  not  be  assigned  for  error  in  this 
court    2  G.  &  H.,  §  52,  p.  81. 

The  next  error  complained  of  is  that  the  damages 
assessed  by  the  court  below  are  excessive.  The  iiyunction 
restrained  Moore  from  having  a  writ  of  possession  executed, 
issued  by  the  Auditor  of  State,  in  his  favor,  against 
MayneSy  for  lands  sold  at  a  sinking  fiind  sale.  The  appellee 
had  a  right  to  recover  for  the  use  and  occupation  of  the 
land  for  the  time  he  was  kept  out  of  the  possession 
thereof  by  the  wrongful  proceedings  of  Maynea. 

The  last  error  assigned  is  that  the  judgment  is  against 
the  appellant,  when  it  ought  to  have  been  against  Maynes 
and  Ruthaford.  For  this  error  the  judgment  must  be 
reversed.  The  bonds  were  the  joint  obligations  of  Maynes 
and  Ruiherfordy  and  were  so  treated  by  the  appellee  in 
bringing  suit  thereon.  The  defendants  below  both  appeared 
and  plead  to  the  action,  the  finding  of  the  court  was  for 
the  plaintiff,  and  judgment  should  have  followed  against 
both  defendants. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  instructions  to  render  judg- 
ment, on  the  finding,  against  both  defendants. 

J.  8.  Bdi  and  J.  M.  Gardner,  for  appellants. 
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EE8SLBR  V.  The  State,  on  the  relation  of  Wilson. 

Bmoed  or  MomTOAOxs. — Evntr  Book. — Where  a  mortgage  ie  left  for 
record  with  the  recorder,  and  ie  entered  by  him  in  the  entry  book,  as 
required  by  the  statute,  it  must  be  deemed  to  be  recorded  firom  the  date  of 
its  reception,  as  noted  on  the  entry  book,  and  no  iigury  can  reeult  to  any 
onefirom  a  failure  of  the  recorder  actually  to  record  the  instnuneBi. 

APPEAL  from  the  Tipton  Circuit  Court 

ABSTRACT. 

The  State,  on  the  relation  of  WUsanj  filed  her  com- 
plaint, averring  that  appellants,  and  one  John  8.  Ktsder^ 
now  deceased,  on  the  20th  day  of  November^  1859,  jointly 
and  severally  bound  themselves  to  the  State  of  Indiana^ 
in  the  sum  of  $2000,  conditioned  to  the  effect  that  said 
Kessler^  who  before  that  time  had  been  elected  recorder  of 
said  Tipton  county,  should  well  and  faithfully  dischaige  the 
duties  of  said  office  during  the  term  for  which  he  was 
elected,  a  copy  of  which  official  bond  is  filed  with  the 
complaint;  tibat  sidd  Kessler  committed  a  breach  of  said 
bond  in  this,  that  on  the  7th  day  of  Augustj  1862, 
one  WiUiam  Barr  executed  and  delivered  to  the  relator 
a  mortgage  on  a  steam  engine  and  boiler,  a  shingle 
machine,  and  all  the  tools  and  fixtures  to  the  same 
belonging,  to  secure  the  payment  of  a  note  executed  by 
said  Barr  to  the  relator,  for  |128  40,  which  note  and 
instrument  purporting  to  be  a  mortgage,  are  filed  with  the 
complaint.  The  complaint  then  further  avers  the  note 
to  be  wholly  unpaid,  and  that  immediately  on  the  execu- 
tion of  the  mortgage,  the  relator  left  it  with  said  recorder 
for  record,  paying  the  recorder  his  fee  therefor ;  that  said 
recorder  failed  to  record  the  same,  and  that,  thereafter, 
sud  Barr  sold  said  mortgaged  property  to  an  innocent 
purchaser,  before  the  maturity  of  said  note,  and  before  the 
time  had  arrived  when,  according  to  the  terms  of  the  mort- 
gage, the  relator  was  entitied  to  the  possession  of  the 
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property,  and  that  Barr  immediately  afterward  left  the 
state,  wholly  insolvent,  and  that  the  mortgaged  property 
was  amply  sufficient  to  have  secured  the  payment  of  the 
note ;  that  by  said  SMta^s  fiulure  to  record  the  mortgage, 
the  relator  wholly  lost  said  debt,  whereby  appellants  became 
liable  to  pay. 

Appellants  filed  their  demurrer  to  the  oomplaint,  assign- 
ing for  cause  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demmnrar  was 
overruled  by  the  court  The  appellants  then  filed  their 
answer  in  denial 

The  cause  was  submitted  to  the  court  for  triaL  The 
relator  introduced  in  evidence  Hie  official  bond  of  said 
Kesder,  executed  by  him  with  appellants,  his  soreties,  and 
proved  that,  on  the  7th  day  of  August^  1862,  said  JSorr 
delivered  to  relator  an  instrument  purporting  to  be  a 
mortgage  on  one  steam  engine  and  boiler,  one  shingle 
machine,  and  all  the  tools  and  fixtures  to  the  same  beloi^- 
ing,  which  instrument  was  then  introduced  in  evidence  by 
the  relator,  and  that  said  instrument  was  given  to  secure  the 
payment  of  the  note  introduced  by  the  relator  in  evidence. 
This  farther  evidence  is  then  given  by  the  parties:  that, 
afterward,  JS^rrsold  the  mortgaged  property  to  an  innocent 
purchaser,  before  the  note  matured,  and  before  the  arrival 
of  the  time  when  the  relator  was  entitled  to  the  possession 
of  said  property,  and  that  Barr  immediately  thereafter  left 
the  state,  wholly  insolvent,  and  that  the  mortgaged  property 
was  amply  sufficient  to  have  paid  the  note;  that  the 
mortgage  was  left  at  the  said  recorder's  office  in  Tipton 
county,  on  the  day  it  was  acknowledged,  the  fee  for 
recording  the  same  paid,  the  time  of  receiving  it  indorsed 
by  the  recorder,  and  the  £etct  of  so  receiving  the  instrument, 
purporting  to  be  a  mortgage,  entered  on  the  "  entry  book," 
kept  by  the  recorder,  and  that  the  said  instrument,  in 
fact,  never  was  recorded,  nor  subscribed  by  the  mort- 
gagor. 

The  court  thereupon  found  for  the  appellee,  and  assessed 
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her  damages  at  %1M  50,  for  the  use  of  the  relator.  There- 
upon the  appellants  moved  the  court  for  a  new  trial,  but 
the  motion  was  overruled,  and  judgment  rendered  for 
appellee  for  $136  50. 

Ray,  J.— Our  statute  provides,  (1  G.  &  H.,.^  29,  p.  265,) 
that  ^' every  recorder  of  deeds  shall  keep  a  book,  each 
page  of  which  shall  be  divided  into  five  columns,  headed  as 
follows,  to- wit :  date  of  reception ;  names  of  grantors ; 
names  of  grantees;  description  of  lands;  volume, and  page 
where  recorded.  And  the  recorder  shall  enter  in  said 
book,  all  deeds  and  otfier  instruments  left  with  him  to  be 
recorded ;  noting  in  the  first  column  the  day  and  hour  of 
receiving  such  instrument,  and  the  other  particulars  in  the 
appropriate  columns ;  and  every  such  deed  or  instrument 
shall  be  deemed  as  recorded  at  tiie  time  so  noted/' 

The  evidence  shows  that  the  recorder  had  so  noted  the 
mortgage  upon  his  entry  book,  as  required  by  the  law,  and 
it  must,  therefore,  "be  deemed  as  recorded,**  and  no  injury 
could  have  resulted  to  the  relator  by  reason  of  any  failure 
actually  to  record  the  mortgage.  An  examination  of  the 
entry  book,  which  is  as  much  a  record  required  by  the 
statute  to  be  kept  as  any  other  book  of  record  in  that 
office,  would  have  disclosed  all  the  material  facts,  and 
^ven  actual  notice  of  the  contents  of  the  mortgage.  The 
provision  of  the  statute  we  have  quoted  renders  it  unneces- 
sary that  we  should  pass  upon  any  of  the  points  presented 
by  the  appellant's,  brief. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
Costs  against  appellee. 

N.  B.  Linsday  and  J.  A.  LeuriSf  for  appellant. 

D.  Mbss^  for  appellee. 
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1^  412!  Smith  v.  Fitzqbrald. 

NuxtAVCB.— The  sUtiito  proTides  for  an  Mtlon  infkTorof  anj  penoa  wbose 
property  la  ii^urioiisly  ftifooted,  or  whose  personal  e^ioyment  is  lessened 
by  n  nuisanoe^  and,  where  a  proper  esse  is  made^  the  nnisaaoe  may  be 
eigoined  or  abated,  and  damages  reooTored. 

IxjVHCTiovs. — ^Restraining  orders  and  injonotions  may  be  granted,  nnder 
oar  statute,  whenoTor  it  appears  by  the  eomplaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  that  relief  or  any  part  thereof^  oon- 
sists  in  restraining  the  eommission  or  eontinnanee  of  some  aot,  the  eom- 
mission  or  oonUnoanoe  of  whioh,  dnxing  the  litigation,  would  prodnee 
great  ii^vry  to  iht  plaintiff^ 

APPEAL  from  the  Marion  Circuit  Court. 

Qbbqobt,  J. — Fitzgerald  filed  his  complaint  in  the 
Marion  Circuit  Court  against  Smith,  complaining  of  a 
nuisance  alleged  to  be  maintained  by  the  defendant.  The 
nuisance  is  described  as  disagreeable  odors  along  south 
Delaware  street,  in  the  city  of  Indianapolis,  caused  by  a 
flow  of  impure  water  from  the  brewery  of  the  defendant, 
situated  on  Wyoming  street,  in  the  same  cily.  The  plaintifr 
alleges  that  he  has  a  residence  on  south  Delaware  stroet ; 
that  this  impure  water  flows  in  front  of  his  residence,  and 
impairs  the  enjoyment  of  his  property;  that  on  one 
occasion,  the  defendant  was  prosecuted,  criminally,  before 
the  mayor  of  the  city  for  the  same  nuisance,  that  he 
pleaded  guilty,  and  was  fined  one  dollar;  that  at  the 
request  of  the  plaintifi^,  he  had  promised  to  discontinue  the 
nuisance. 

The  plaintiff  below  moved  for  an  injunction,  and  the 
court,  upon  the  hearing,  granted  it.    Smith  appealed. 

The  order  of  injunction  is  as  follows:  "It  is,  therefore, 
ordered  tiiat  the  defendant,  and  all  persons  claiming  under 
him,  and  acting  by  his  authority,  be  and  they  are  hereby 
restrained  and  forbidden  from  casting,  pouring  or  flowing 
into  the  gcdi;er8,  or  other  parts  of  Wyoming  street  named  in 
the  complaint  herein,  the  rinsings  or  other  deansings 
of  vessels  which  have  contained   beer,  or  any  of  the 
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fiubBtances  from  which  beer  has  been  made,  or  to  flow  or 
cause  to  ran  therein  any  of  the  washings  of  the  floors  of 
his  said  brewery.  This  order  to  be  in  force  until  the 
second  day  of  the  next  term  of  the  Marion  Circuit  Court, 
or  until  further  order  be  taken  in  the  premises." 

Thi9  does  not  restrain  the  appellant  from  flowing  the 
pure  water  used  in  his  brewery,  nor  in  any  wise  interfere 
in  the  proper  pursuit  of  his  business,  but  only  restrains  him 
from  the  abuses  complained  of. 

The  statute  defines  a  nuisance  to  be  ^^  whatever  is 
iigurious  to  health,  or  indecent,  or  ofiensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property,  so  as 
essentially  to  interfere  with  the  comfortable  enjoyment 
of  life  or  property."  2  G.  &  H.,  §  628,  p.  288.  We  have 
carefully  looked  through  the  affidavits,  and  think  that  the 
case  is  fully  made  out,  under  the  allegations  in  the 
compliant,  and  the  requirements  of  the  law. 

It  is  claimed  that  the  appellee  does  not  make  a  case 
for  relief,  in  view  of  the  rule  in  equity,  that  a  court  of 
chancery  will  not  interfere  to  prevent  or  remove  a  private 
nuisance,  unless  it  has  been  erected  to  the  annoyance 
of  the  right  of  another,  long  previously  enjoyed;  that 
it  must  be  a  case  of  strong  and  imperious  necessity,  or  the 
right  previously  established  at  law,  before  the  party  is 
entitled  to  an  injunction. 

The  statute  provides,  in  cases  like  the  one  in  judgment, 
for  an  action  in  favor  of  any  person  whose  property 
is  injuriously  affected,  or  whose  personal  enjoyment  is 
lessened  by  tiie  nuisance,  and,  when  a  proper  case  is  made, 
the  nuisance  may  be  enjoined  or  abated,  and  damages 
recovered.    2  0t.k  H.,  §§  629,  630,  p.  289. 

The  statute  provides  that  restraining  orders  and  iigunc- 
tions  may  be  granted,  where  it  appears  by  the  complaint 
that  the  pMntiff  is  entitied  to  the  relief  demanded,  and 
that  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commission  or 
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continuance  of  ^ic!i,  dming  the  litigation,  would  produce 
great  injury  to  the  plaintiff.    2  O.  &  H.,  §  187,  p.  132. 

We  think  that  the  appellee  has  made  a'  case  within  this 
statutory  rule.  The  irjjunction  does  not  deprive  the 
appellant  of  the  proper  use  of  his  breweiy,  nor  interfere 
with  his  business,  and  is,  therefore,  not  witldn  the  rule  in 
equity  cited  above. 

The  order  of  the  court  below  is  affirmed,  with  costs,  and 
the  cause  remanded  to  said  court  for  further  proceedings. 

L.  BarboWy  J.  D.  Hcwland  and  J.  T.  JacksMij  for 
appellant 


18S  2n< 


Batmokd  and  Another  v.  Pbitohaiib. 

HosBAJTD  ANB  Wifx. — tvgiA  BoxD. — A  8old  oertain  real  estaU  to  B  for 
$800,  the  price  to  be  paid  in  labor.  At  the  request  of  B,  A  exeoated  to 
the  wife  of  B  a  title  bond,  conditioned  for  the  conyeyanee  of  the 
property  to  her,  on  payment  of '  the  price.  Suit  by  the  wife  for  a 
specific  performance,  alle^ng  that  about  f250  of  the  purchase  money 
had  been  paid  by  the  labor  of  the  hosband,  and  offering  to  pay  the 
residue  in  money,  when  the  amount  should  be  ascertained. 

Btm  that  a  husband  may  give  real  estate  to  his  wife,  whether  his  title  be 
an  absolute  fee,  or  merely  a  right  in  equity,  and  the  equitable  estate  of 
B  having,  in  this  case,  passed  by  an  executed  gift  to  the  wife^  she  was 
entitled  to  enforce  a  specific  performance  of  the  bond. 

Held,  also,  that  after  having  made  and  executed  the  gift»  it  was  not  in  the 
power  of  the  husband  to  revoke  it. 

HeU,  also,  that  the  consideration  of  a  contract  need  not  hare  moTed  from 
the  party  in  whose  f^TOr  it  was  made,  and  who  seekrt  to  enforoe  it. 

Plbadino. — An  answer  alleging  generally  that  some  other  person  than  the 
plaintiff  is  the  real  party  in  interest,  without  stating  the  fkcts  which 
support  that  conclusion,  is  bad. 

APPEAL  flx)m  the  Wayne  Circuit  Court. 

Frazer,  J. — Elizabeth  Pritchardj  the  apjpellee,  brought 
suit  against  Raymond  and  her  own  husband,  alleging  in  her 
complaint  that  her   husband  refused  to  join  with  her 
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as  plaintiff.  It  appeared  further  by  the  complaint,  that 
in  166Sy  SaymoTid  had  executed  and  delivered  to  her 
a  title  bond  for  a  lot  in  Cambridge  City.  It  waa  recited 
in  the  condition  of  the  bond  that  Baynumd  had  sold  to  the 
husband,  Isatvo  IMtchard^  lot  21,  east  of  the  river,  for  ^SOO, 
which  sum  Isaac  was  to  pay  in  work,  according  to  an 
agreement  between  him  and  the  obligor ;  that  Isaac  desired 
the  lot  to  be  conveyed  to  his  wife,  Elizabeth^  wherefore, 
upon  payment  of  l^e  $800,  the  obligor  bound  himself 
to  make  to  JElizcAeth  a  good  title  to  the  lot.  It  was  alleged 
in  the  complaint  that  the  agreement  between  the  defendimts 
was  for  carpenter  work;  that  it  was  in  their  possession, 
and  its  terms  were  unknown  to  the  plaintiff;  that  the 
husband,  Isaac^  had  paid  upon  the  lot  about  $250,  and  that 
the  plaintiff  was  willing  to  pay  the  balance,  in  cash, 
whenever  she  could  ascertain  it;  that  both  defendants 
declined  to  inform  her  of  the  amount,  and  that  JRaymond 
will  not  demand  work  to  be  done  upon  the  contract. 

The  plaintiff  prayed  that  the  amount  of  the  unpaid 
purchase  money  be  ascertained,  and  that  she  be  permitted 
to  pay  it  into  court,  and  that  Saymond  be  compelled  to 
convey  the  lot  to  her. 

The  fLrst  question  presented  here  arises  upon  the 
overruling  of  separate  demurrers  by  the  defendants  to  the 
complaint,  for  the  want  of  sufficient  facts. 

We  suppose  it  will  hardly  be  doubted  that  a  husband 
may  give  real  estate  to  his  wife.  This  may  be  done, 
whether  his  title  be  an  absolute  fee,  or  merely  a  right 
in  equity.  If  the  facts  recited  in  the  condition  of  Bay- 
numd^s  bond  be  true,  such  a  gift  was,  in  this  case,  executed 
by  the  husband  to  the  wife.  Nothing  remained  to  be 
done  by  the  husband  to  vest  in  the  wife  whatever  interest 
he  had  in  the  lot,  by  virtue  of  his  contract  of  purchase 
with  Baymomd.  BaymcnuPs  obligation  to  convey  was 
transferred  to  the  wife,  and  the  instrument  sued  upon 
thereupon  given  by  Baymond  directly  to  the  wife.  We 
know  of  no   reason,  sufficient  in   law  or  equity,  why 
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he  should  not  be  compelled  to  perform  it.  He  has 
received  a  large  part  of  the  price,  and  he  is  now  under  no 
obligation  to  convey  to  the  husband.  Does  equily  say  that 
he  may  keep  the  lot  and  the  $260  also?  The  ^ft  from  the 
husband  to  the  wife  being  executed,  and  the  consideration 
for  Bay7}Mynd!s  contract  being  a  valuable  one,  the  authorities 
cited  by  the  appellant,  to  the  effect  that  an  executory 
contract  which  is  voluntary,  or  founded  on  the  con^dera- 
tion  of  blood  or  marriage  only,  wiU  not  be  enforced 
in  equity,  do  not  seem  to  us  to  be  applicable  to  the 
question  in  hand.  It  is  not  sought  to  compel  the  husband 
to  pay  the  unpaid  purchase  money.  We  think  that  the 
objection  made  to  the  complaint  is  not  well  taken.  What 
has  been  said  is  applicable  to  several  other  rulings  of  the 
court  below,  and  renders  it  unnecessary  to  extend  this 
opinion  by  making  a  particular  reference  to  them. 

After  having  made  and  executed  the  gift,  as  we  have 
seen,  it  was  not  in  the  power  of  the  husband  afterward  to 
revoke  it.  The  third  paragraph  of  the  answer,  alleging 
such  revocation,  was  therefore  bad,  and  a  demurrer  was 
properly  sustained  to  it. 

It  is  well  settled  that  the  consideration  for  a  contract 
need  not  have  moved  from  the  party  to  whom  the  contract 
is  made,  and  who  seeks  to  enforce  it,  and,  therefore, 
demurrers  were  properly  sustained  to  the  second  and  fifth 
paragraphs  of  the  answer,  each  of  which  alleged  that 
no  consideration  was  paid  by  the  plaintiff  for  the  lot. 

The  fourth  paragraph  of  the  answer  averred  '^that  the 
defendant  laaojc  PrUchard  is  the  real  party  in  interest,  and 
not  said  plaintiff.''  To  this  a  demurrer  was  sustained,  and 
that  ruling  ia  assigned  for  error.  This  question  has  been 
decided  against  the  sufficiency  of  the  answer.  It  should 
have  alleged  facts  which  would  show,  as  a  matter  of  law, 
that  Isaac  PrUchard  was  the  party  who,  alone,  should  have 
brought  the  suit.  Chirrisan  v.  Clarkj  11  Ind.  869;  Sw^  v. 
EUsworthy  10  Ind.  205;  Lams&n  v.  FaOsy  6  id.  809. 

The  appellants  urge  that  the  finding  of  the  court  was 
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not  suflScient  to  justify  the  judgment;  but  no  such  ques- 
tion was  made  below,  and  it  is  too  late  to  present  it  for  the 
first  time  in  this  court. 

The  judgment  is  affirmed,  with  costs. 

J.  B.  JuliaUy  G.  A.  Johnson  and  L.  Devdin^  for  appellants. 

N.  8.  BaUenger  and  N.  H.  Johnson,  for  appellee. 


DoHOVAK  V.  Thb  Town  of  Huktototon. 

Surftim  Ck>DBT. — Jubisdictiom. — In  a  proseontion  instituted  before  the 
major  of  a  town,  for  a  Tiolation  of  a  town  ordinance,  a  fine  of  $6  was 
aMessed  against  the  defendant,  and  on  appeal  to  the  Circuit  Court  a  like- 
line  was  again  aeaeeeed. 

ffeldf  that  an  appeal  will  not  lie  to  the  Supreme  Court,  the  amount  in* 
eontroTerey  being  less  than  $10. 

APPEAL  from  the  Huntington  Circuit  Court. 

GBBeoRY,  J. — A  complaint  was  filed  before  the  mayor 
of  the  town  of  HunJtmgton,  against  the  appellant,  for  a. 
-violation  of  an  ordiuance  of  the  common  council,  in 
relation  to  opening  and  closing  turn-bridges  within  the 
limits  of  the  town. 

The  mayor  assessed  a  fine  of  |5,  and  rendered  judgment 
therefor,  together  with  costs,  from  which  the  defendant 
appealed  to  the  Circuit  Court.  The  case  was  submitted  to 
the  court  on  an  agreed  statement  of  facts,  upon  which  the 
court  below  found  the  defendant  guilty,  and  assessed  a  like 
fine.  Motion  for  a  new  trial  overruled.  A  bill  of  excep- 
tions, containing  the  evidence,  is  in  the  record.  There 
are  no  briefs  on  either  side.  There  is  a  petition  for 
rehearing,  in  which  it  is  suggested  that  the  question  is  one 
of  public  interest,  but  we  are  in  the  dark  as  to  what 
that  question  is.  We  think  that  the  common  council  had 
the  power  to  pass  the  ordinance  in  question  as  a  police 
regulation,  and  that  the  same  would  apply  to  all  turn** 
Vol.  XXIV.~21 
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bridges  in  the  town  limits,  whether  the  same  were  built  by 
proper  authority  or  not.  If  the  bridge  was  erected  without 
authority  from  those  having  control  of  the  canal,  it  is 
for  them  to  take  steps  to  have  it  removed;  thdu*  silent 
acquiescence  would  amount  to  a  license.  The  penalty 
provided  in  the  ordinance  is  any  sum  not  less  than  $5^  nor 
more  than  $50.  We  have  considered  a  question  of  jurisdic- 
tion in  this  court  The  statute  provides  that,  ^^Appeals 
may  be  taken  from  the  Courts  of  Common  Pleas  and  the 
Circuit  Courts  to  the  Supreme  Court,  by  either  party,  from 
all  final  judgments,  except  in  actions  originating  before  a 
justice  of  the  peace,  or  niayor  of  a  city,  where  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  does  not 
icxceed  ten  dollars.''    2  G.  &  H.,  §  560,  p.  269. 

The  case  of  JSogati  v.  The  City  of  NewAIbanyjl  Ind.  88, 
was  a  proceeding  to  recover  a  penalty  annexed  to  a  breach 
of  the  by-laws  of  the  city.  The  amount  cllaimed  was  more 
than  $20,  but  the  amount  recovered  in  the  inferior  court 
was  ten  dollars.  Under  the  statute  then  in  force,  which 
provides  that,  ^No  appeal  or  writ  of  error  shall  be  allowed 
in  respect  to  judgments  rendered  by  any  inferior  court, 
in  suits  which  originated  before  justices  of  the  peace, 
when  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  is  under  the  sum  of  $20,"  (R.  S.  1848,  §  9,  p. 
628,)  it  was  held  that  the  amount  in  controversy  in  this 
court  was  under  $20,  and,  therefore,  there  was  no  jurisdic- 
tion. This  is  in  point  in  the  case  in  judgment.  We  hold 
that  we  have  no  jurisdiction^  and  any  thing  else  said  in 
this  opinion  is  obUer. 

The  appeal  is  dismissed,  for  the  want  of  jurisdiction. 

E.  Haynumi  and  J.  Brackenridgej  for  appellant 

j:  £.  Cqffrathf  for  appellee. 
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Thom  and  Another  v.  Wilson's  Executor. 

Pbacticx. — An  appliostaon  for  the  correotion  of  a  record  must  be  made  to 
the  court  in  which  the  proceedings  were  had.  If  an  imperfect  or  incor- 
rect transcript  lias  been  sent  np  to  the  Supreme  Conrt,  a  writ  of 
emrtierari  will  be  awarded,  upon  proper  application;  bat  the  appellate 
court  must  act  upon  what  has  been  done^  and  appears  of  recotd,  below, 
and  cannot  undertake  to  correct  the  record  of  the  lower  court 

Eyibbhcb. — Becobd. — A  properly  certified  copy  of  an  affidavit  which  had 
been  filed  in  the  Supreme  Court,  as  the  basis  of  a  motion  to  reinstate  a 
case  which  had  been  dismissed,  was  given  in  OTidenee  against  the 
party  who  had  made  it,  in  an  action  in  the  lower  court 

Jleldf  that  as  the  affidavit  was  not  connected  with  the  case  on  trial  by  other 
evidence,  it  was  irrelevant,  and  as  it  could  properly  have  had  no  influence 
in  the  case^  it  will  be  presumed  that  it  had,  in  fact,  none. 

MUd,  also^  that  as  it  did  not  appear  that  any  motion  was  made  upon 
the  affidavit  to  reinsta^  the  case^  and  as  the  case  dismissed  was  no 
longer  in  fitri^  the  affidavit  was  not  the  fragment  of  a  record,  but  an 
isolated  paper. 

WiTvsss. — BzBcuTOB. — In  a  suit  against  an  executor,  upon  a  contract 
made  with  the  testator,  where  the  Judgment,  if  the  plaintiif  should 
recover,  must  go  against  the  testator's  estate,  the  executor  is  not  a 
competent  witness,  unless  called  to  testify  by  the  opposite  party,  or  by 
the  court. 

APPEAL  from  the  Jefferson  ^Common  Pleas. 

FRAZERy  J. — A  motion  is  made  in  this  court,  by  the 
appellee,  to  strike  a  bill  of  exceptions  from  the  record, 
upon  the  ground  Hiat  the  same  does  not  correctly  state 
the  evidence,  and  that  the  signature  of  the  judge  thereto 
was  obtained  by  fraudulent  representations,  and  that  it 
was  not  filed  in  time. 

We  cannot  enter  upon  such  an  inquiry.  The  transcript 
before  us  is  properly  certified,  and  we  cannot  undertake  its 
correction,  unless  it  has  been  changed  since  it  was  trans- 
mitted here,  which  is  not  pretended.  We  cannot  make 
a  record  for  any  of  the  lower  courts ;  that  is  their  province, 
and  all  applications  for  its  correction  must  be  made  to 
them.  The  bill  appears  by  the  transcript  to  have  been 
filed  in  time,  and  we  must  so  regard  it.    If  an  imperfect 
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or  incorrect  transcript  has  been  sent  here,  we  can  only, 
when  that  is  shown,  grant  a  writ  of  certiorari^  to  bring  up 
a  correct  transcript  But  we  must  act  finally  upon  what 
has  been  done,  and  appears  of  record  below. 

Two  questions  only  are  presented  for  our  consideration 
by  the  appellant. 

1.  A  properly  certified  copy  of  an  afiBldavit  filed  by  the 
appellant  in  this  court,  as  the  basis  of  a  motion  in  relation 
to  a  cause  here,  was  permitted  to  go  in  evidence  over 
his  objection.  This  is  claimed  to  be  error,  for  the  reason 
that  it  was  irrelevant,  and  also  because  it  was  but  a 
fragment,  instead  of  the  whole  of  a  record.  It  was,  as  it 
turned  out,  wholly  irrelevant,  because  it  was  in  no  manner 
connected  with  this  case  by  any  other  evidence.  It  is 
impossible  to  perceive,  therefore,  how  its  admission  in 
evidence  could  have  injured  the  appellant.  Other  evidence 
might  have  existed  which  would  have  rendered  it  impor- 
tant, and  we  must  suppose  that  the  court  admitted  it 
for  that  reason,  and  we  think  that  was  proper.  But 
inasmuch  as  it  was  not  followed  by  that  other  evidence,  it 
could,  per  se,  have  no  proper  influence  upon  the  case,  and 
we  must  presume  that  it  had  none.  The  other  reason 
alleged  against  its  admission,  to-wit,  that  it  was  part 
of  a  record,  and  that  the  whole  record  ought  to  have 
been  offered,  is  not  a  good  one.  It  appears  firom  the 
affidavit  itself,  that  an  appeal  by  Thorn  to  this  court 
had  been  dismissed,  and  that  he  wished  it  reinstated, 
but  whether  any  motion  to  that  end  was  ever  made  here 
does  not  appear.  If  not,  then  it  was  an  isolated  paper 
filed  in  this  court.  In  that  case,  it  did  not  belong  to  the 
case  dismissed,  for  that  was  no  longer  in  fieri^  and  it  was  no 
proper  part  of  any  record  whatever. 

This  suit  was  by  Thorn  and  wife  against  WUsorij  as 
executor,  not  upon  a  contract  made  with  the  executor. 
If  the  plaintifl;*  had  succeeded,  the  judgment  would  have 
been  against  the  testator's  estate.  The  executor  ofiered 
himself  as  a  witness  to  testify  to  conversations  had  by  Them 


MAY  TERM,  1866.  825 

CnMwley  and  OUien  «.  O'Brien  and  Others. 

after  the  death  of  the  testator;  the  plaintiff  objected;  the 
court  did  not  require  him  to  testify,  but,  over  the  plaintiff's 
objection,  he  was  permitted  by  the  court  to  be  sworn 
and  give  material  evidence.  This  was  plainly  an  error  which 
must  reverse  the  judgment.  The  act  of  1861,  2  G.  &  H. 
168,  note  2,  is  as  clear  upon  the  subject  as  it  is  possible  for 
language  to  be.  It  is  thereby  enacted,  that  ^'  in  all  suits 
where  an  executor,  administrator,  or  guardian,  is  a  party, 
in  a  case  where  a  judgment  may  be  rendered  either  for  or 
against  the  estate  represented  by  such  executor,  adminis- 
trator or  guardian,  neither  party  shall  be  allowed  to  testify 
as  a  witness,  unless  required  by  the  opposite  party,  or  by 
the  court  trying  the  cause,  except  in  cases  arising  upon 
contracts  made  with  the  executor,  administrator  or  guar- 
dian of  such  estate.^' 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

W.  Friedly,  J.  E.  McDonald  and  A.  L.  Boache^  for 
appellants. 

C  B.  WalkeTy  for  appellee. 


Cbosslet  and  Others  v.  O'Bbien  and  Others.  't§  ^ 

184  m 

VsKDiCT. — A  Terdiet  rendered  in  plain  and  defiant  opposition  to  aU  the    U^  ^^ 
eTidenee  ought  instantly  to  be  set  aside.  L§  ^ 

HiOHWAT. — PvBUc  Utility. — In  determining  whether  a  proposed  high- 
way wiU  be  of  pnblio  utility,  though  it  is  necessary  to  consider  the 
wants  of  the  particular  neighborhood  which  desires  it,  yet  the  interests 
of  the  community  outside  of  such  neighborhood  ought  not  to  be  disre- 
garded. 

Baxx. — That  cannot  be  deemed  a  highway  of  public  utility  which|  if 
estabUshed,  would  reader  unfit  for  use  another  of  much  greater  impoiw 
tance,  (as,  for  example,  an  important  line  of  railway,)  or  make  the 
transit  of  passengeis  upon  the  latter  seriously  dangerous. 
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Saxx. — Eren  if  the  ground  used  for  a  railway  owned  by  a  prirate  corpo- 
ration might  be  appropriated,  in  whole,  or  in  part,  for  a  common 
highway,  under  the  right  of  eminent  domain,  yet  it  cannot  be  thus 
appropriated  without  being  paid  for. 

HiOHWATS. — Damaobs. — In  deciding  whether  a  proposed  highway  will 
be  of  publio  utility,  the  damages  which,  if  it  were  established,  would 
hare  to  be  paid  for  the  land  appropriated,  ought  to  be  taken  into 
consideration. 

Sam.  —  AFPKAi..-^On  a  petition  to  the  county  board  for  a  highway, 
viewers  were  appointed,  who  reported  that  the  road  would  not  be  of 
public  utility,  and  assessed  damages  in  faTor  of  certain  of  the  persons 
through  whose  lands  it  would  pass.  The  board  decided  that  the  road 
should  not  be  established,  unless  the  petitioners  would  pay  such  damages. 
The  petitioners  then  took  an  appeal  to  the  Court  of  Common  Pleas. 

Meld,  that  under  section  26  of  the  highway  act,  (1 G.  &  H.  864,)  the  appeal 
would  lie. 

8axk. — PnAcncs. — In  a  proceeding  to  establish  a  highway,  an  objection 
that  the  names  of  the  persons  through  whose  lands  it  will  pass  are  not 
sufficiently  denoted  in  the  petition,  is  waired  if  not  made  before  the 
appointment  of  Tiewers,  especially  if  not  made  by  such  persons  them- 
selTCs. 

8axi. — IncLosuBBS. — If  the  Tiewers  appointed  to  lay  out  a  highway  find 
an  "inelosure*'  en  the  route  petitioned  for,  the  owner  of  which  will  not 
eonscBt  that  the  road  shall  be  located  through  it,  and  they  ascertain  that 
a  good  route  for  a  road  can  be  otherwise  had,  they  cannot  locate  the  road 
through  such  inolosure;  nor  can  they  locate  it  upon  such  other  route,  if 
such  route  would  be  an  essential  departure  firom  the  route  mentioned  in 
the  petition. 

Saxb. — When  the  report  of  the  Tiewers  is  silent  concerning  such  an 
inolosure,  it  will  be  presumed  that  there  is  none^  or  that  the  owner  has 
giTcn  the  consent  required. 

Bans. — Pkactice. — When  the  case  has  been  appealed  and  tried  by  a  jury, 
and  a  general  Terdict  has  been  rendered  for  the  petitioners,  the  same 
presumption  will  be  entertained. 

8amb. — Where  inquiries  whether  a  highway  would  be  of  publio  utilUy, 
and  what  damages,  if  any,  should  be  allowed,  were  submitted  to  the  Jury, 
but  the  remonstrants  did  not  ask  that  any  question  touching  inclosures 
should  be  submitted. 

Held,  that  no  such  question  could  be  afterward  raised. 

Saicx. — JuxisDicnoK. — The  courso  of  proceeding  required  by  the  statnie 
when  inclosures  interfere,  is  not  pre-requisite  to  the  jurisdiction  of  the 
county  board  to  establish  a  highway. 

8A1CS. — Jurisdiction  will  not  he  deemed  to  haTc  been  acquired  by  the 
county  board  to  establish  a  highway,  unless  the  facts  necessary  to  giTC 
the  jurisdiction  appear  affirmatiTOly  on  the  record. 
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Samb. — Pkuuvptiov.— But  when  the  jnriadietion  IkM  been  obtained,  the 
Bftme  presumption  will  be  indulged  in  faTor  of  the  regnl»ritj  of  all 
subsequent  prooeedings  as  is  entertained  in  ordinary  cases  in  oourts 
of  general  jurisdiction. 

APPEAL  from  the  HdmUion  Common  Pleas. 

Frazeb,  J. — This  was  a  petition  for  the  establishment 
of  a  public  highway.  Upon  remonstrance,  the  board  of 
commissioners  appointed  reviewers,  who  reported  that  the 
proposed  road  would  not  be  of  public  utility,  and,  also, 
assessed  the  damages  of  John  Orossley  at  $15,  of  Gustavus 
H.  Voss  at  $5,  and  the  P.  ^  I.  B.  IL  Co.  at  $100,  and, 
thereupon,  the  board  dismissed  the  petition,  unless  the 
petitioners  would  open  and  maintain  the  road  at  their  own 
expense.  The  petitioners  appealed  to  the  Court  of 
Common  Pleas,  where  the  question  of  the  public  utility  of 
the  road,  and  of  the  damages  of  the  remonstrants,  were 
submitted  to  a  jury.  The  verdict  was  that  the  proposed 
road  would  be  of  public  utility;  that  Crossle/s  damages 
would  be  $20,  and  that  neither  Voss  nor  the  railroad  company 
would  be  entitled  to  any  damages.  Over  a  motion  for  a 
new  trial  by  the  remonstrants,  there  was  judgment  upon 
the  verdict,  and  the  remonstrants  appeal  to  this  court. 

This  judgment  must  be  reversed.  The  verdict,  upon 
the  subject  of  damages  especially,  seems  to  have  been 
rendered  in  utter  defiance  of  all  the  evidence,  and  the 
court  below  should  not  have  hesitated  an  instant  to  set  it 
aside.  Upon  that  subject  there  was  no  real  conflict,  and 
the  evidence  itself  appears  on  its  face  so  reasonable  and 
obviously  true,  that  we  cannot  doubt  our  duty.  As  to 
Voss,  the  evidence  was  that  between  four  and  five  acres  of 
his  land,  renting  for  $4  per  acre,  would  be  occupied,  and 
two  thousand  rails  would  be  required  to  fence  it.  There  is 
no  evidence  whatever  that  the  road  would  benefit  him. 
As  to  the  railroad  company,  the  proposed  road  is,  for  a 
distance  of  about  two  miles  and  three-quarters,  to  run  ten 
foet  from  the  east  rail  of  the  railroad,  except  where  fills 
and  grades  will  prevent,  thus  occupying  thirty  feet  of  their 


828  SUPREME  COURT  OF  INDIANA. 

Crosslej  and  Othen  9.  O'Brien  and  Oihen. 

right  of  way,  the  use  of  a  part  of  which  is  absolutely 
necessary  for  railroad  purposes.  In  many  places,  the 
ditch  would  occupy  all  the  space  between  the  railroad  and 
the  proposed  highway,  rendering  it  impossible  to  fence  for 
the  protection  of  the  railroad  track.  The  property  and 
trains  of  the  company  would  thus  be  constantly  endangered, 
and  the  use  of  its  railroad  be  dangerous  to  passengers 
upon  it.  There  is  nothing  whatever  to  indicate  that  the 
railroad  company  would  derive  any  advantage  from  the 
proposed  highway,  nor  is  it  easy  to  conceive  how  that 
would  be  possible.  In  such  a  state  of  facts,  a  verdict 
finding  that  the  company  would  sustain  no  damage 
whatever,  is  surely  not  to  be  permitted  to  stand,  unless 
the  court  is,  in  all  cases,  wholly  to  refuse  to  excrciso 
that  authority  over  the  verdict  which  it  is  as  much  its 
duty,  in  a  clear  case,  to  exercise,  as  it  is  to  tr}^  the 
case  at  all. 

Upon  the  question  of  the  utility  of  the  proposed  road, 
it  appeared  that  it  would  be  dangerous  to  the  public 
to  use  it  so  near  to  the  railroad;  that  there  were  other 
routes,  equally  eligible  in  other  respects,  free  from  that 
objection,  and  which  would  not  interfere  with  the  corporate 
franchises  of  the  railroad  company.  Now  in  determining 
the  question  of  utility,  it  is,  of  course,  necessary  and 
proper  to  consider  the  wants  of  a  single  neighborhood. 
But  we  must  also  look  beyond  that.  It  would  be  absurd  to 
shut  our  eyes  to  the  interests  of  the  whole  community 
outside  of  the  particular  neighborhood  which  needs  the 
sought-for  highway,  and  it  would  be  impossible  to  say 
that  that  was  a  highway  of  public  utility  which  would  bo 
of  great  convenience  to  the  people  of  a  small  given 
territory,  but  the  establishment  of  which  would  cither 
render  unfit  for  use  another  highway  of  vastly  greater 
public  importance,  or  put  in  serious  danger  the  many 
thousands  of  people  having  occasion  to  use  that  other 
more  important  way.  In  a  legal  sense,  this  rulroad  is 
such  a  public  highway,  though  owned  by,  and  operated 
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for  the  profit  of,  a  private  corporation.  It  may  be  true 
that  it  is  subject  to  the  great  sovereign  right  of  eminent 
domain,  and  that  it  might  be  taken,  fi*om  end  to  end, 
for  a  common  pablic  road,  if  it  can  be  supposed  to 
be  possible  that  the  public  would,  on  the  whole,  be 
benefited  thereby.  But,  in  the  very  nature  of  things, 
that  state  of  facts  would  scarcely  exist,  unless  no  other 
practicable  route  for  such  common  road  could  be  had. 
And  so,  under  like  necessity,  and  where  the  interests 
of  the  great  public  required  it,  it  may  be  that  the  franchises 
of  the  corporation,  to  a  greater  or  less  extent,  might 
be  taken  for  public  use,  and  appropriated  to  a  common 
highway.  But,  in  either  case,  the  property  of  the  corpo- 
ration, like  that  of  a  citizen,  must  be  pidd  for.  The 
constitution  of  the  state  requires  it,  and  neither  courts  nor 
juries  have  any  power  or  right,  in  law  or  morals,  to  say 
otherwise.  And  then  the  amount  of  such  compensation 
becomes,  in  the  very  nature  of  things,  an  element  to  be 
considered  in  determining  the  question  of  public  utility. 
Will  it  cost  the  public  more  than  it  will  be  worth  ?  In  the 
case  in  hand,  tiie  evidence  discloses  no  fact  tending  to 
show  any  necessity  whatever  for  interference  with  the 
franchises  of  the  corporation.  So  far  as  there  is  any 
evidence  upon  that  subject,  (and  the  onus  was  upon 
the  petitioners,)  it  tends  to  show  that  another  and  a  better 
location  for  the  road  could  be  had,  which  would  equally 
well  accommodate  the  neighborhood.  But  it  is  needless  to 
pursue  the  subject.  Enough  has  been  said  to  show  that, 
in  view  of  the  well  settled  doctrines  of  the  law  touching 
the  matter,  the  finding  of  the  jury  upon  the  question 
of  public  utility  was  clearly  against  tiie  evidence. 

Whether  existing  law  authorizes,  under  any  circum- 
stances, the  taking  of  any  part  of  the  property  of  the 
P.  ^  I.  a.  B.  Co.y  for  a  common  highway,  it  is  not 
necessary  now  to  determine.  Assuming  that  it  may  be 
taken,  (an  opinion  to  which  we  incline,)  we  have  indicated, 
in  general  terms,  the  circumstances  which  would  authorize 
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it,  and  that  they  necessarily  enter  into  the  question  of  the 
utility  of  the  proposed  highway. 

A  number  of  other  questions  are  a^tated  in  the  briefis, 
which  may  be  shortly  disposed  of. 

We  are  of  opinion  that  the  petitioners  had  a  right, 
under  the  statute,  to  appeal  from  the  action  of  the  board 
of  commissioners,  as  they  did.    1  G.  ft  H.,  §  26,  p.  864. 

The  petition  represented  tliat  the  lands  of  " Weaver/* 

and  others  named,  would  be  affected  by  the  proposed 
road.  Inasmuch  as  it  appears  in  the  record,  elsewhere, 
that  the  lands  of  three  WeaverSy  Michady  JBrnjamin  and 
PdeTy  all  of  whom  are  petitioners,  would  be  affected,  we 
think  the  defect  in  the  original  petition  is  cured;  and, 
at  any  rate,  objections  of  that  character,  if  not  made 
before  the  appointment  of  viewers,  ought  not,  we  think, 
to  be  entertained  afterward,  especially  if  made  by  other 
parties. 

Section  16  of  the  highway  act,  1  G.  ft  BL  868,  which 
prohibits  the  viewers  from  locating  a  highway  through  an 
inclosure,  without  the  owner^s  consent,  unless  a  good  way 
cannot  otherwise  be  had,  is  intended  for  the  government 
of  the  viewers,  and  if  they  find  such  inclosure  upon 
the  route  petitioned  for,  the  owner  of  which  does  not  so 
consent,  and  they  find,  upon  examination,  that  a  good 
route  for  a  road  can  be  otherwise  had,  the  statute  makes 
such  facts  an  absolute  bar  to  the  establishment  of  a  high* 
way  there,  and  the  viewers  are  not  possessed  of  a  roving 
commission  which  gives  them  authority  to  locate  a  road  in 
any  place  materially,  if  at  all,  different  from  that  men- 
tioned in  the  petition.  The  statute  whidi  requires  them 
to  locate  it  en  the  best  groundy  ought  not  to  be  held  to 
authorize  them  essentially  to  depart  from  a  definite  route 
petitioned  for.  When  the  report  is  silent  as  to  the  inter- 
ference of  any  such  inclosure,  it  would  be  in  accordance 
with  the  rule  applicable  in  other  cases,  to  assume  that 
there  was  no  such  indosure,  or  that  the  owner  had 
given  the  requinte  consent    When  the  case  is  appealed, 
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and  tried  by  a  jury,  a  general  yerdict  for  the  petitioners 
ought  to  be  regarded  as  covering  that  question.  Where, 
as  in  this  case,  the  questions  of  utility  and  of  damages  only 
are  put  t-o  the  jury,  and  the  remonstrants  do  not  ask 
that  the  question  concerning  incloeures  shall  be  also  sub- 
mitted, we  think  it  too  late  for  them  to  raise  any  question 
about  it  afterward.  The  statute  is  silent  as  to  the  practice, 
and  that  which  prevails  in  ordinary  suits  is  not  exactly 
applicable  to  the  subject.  But  there  must  be  a  practice, 
and  the  sooner  it  is  settled  the  better.  It  approaches  very 
near  to  legislation  to  do  it,  and  yet  we  cannot  avoid  it. 
That  which  we  have  indicated  seems  simple,  furnishing  an 
easy  mode  of  reaching  the  merits,  and  ^ving  little  oppor- 
tunity to  defeat  the  establishment  of  highways,  unless  they 
ought  to  be  defeated.  We  regard  the  course  required 
by  the  statute,  where  inclosures  interfere,  as  a  thing  not 
necessary  to  give  jurisdiction,  but  a  proceeding  in  the 
matter  after  the  jurisdiction  has  been  obtained.  All  the 
facts  necessary  to  ^ve  jurisdiction  in  a  road  case  must 
affirmatively  appear  by  the  record,  else  the  jurisdiction  will 
not  be  deemed  to  have  been  acquired.  But,  as  to  proceed- 
ings in  the  cause  after  jurisdiction  to  proceed  has  been 
obtained,  the  same  presumption  in  support  of  their 
regularity  will  be  indulged,  as  in  ordinary  cases  with 
courts  of  general  jurisdiction.  This  is  a  well  established 
principle,  and  the  conflict  in  the  cases  upon  the  subject, 
which  must  have  perplexed  every  lawyer  who  has  had 
occasion  to  examine  them,  has  resulted  from  losing  sight 
of  the  distinction  between  the  &cts  required  to  entitle  the 
tribunal  to  take  jurisdiction,  and  those  occurring  afterward 
in  the  exercise  of  jurisdiction. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

G.  H.  Voss,  T.  A.  Hendricks  and  0.  B.  Hard,  for  appel- 
lants. 

D.  Moss,  J.  ffBrien  and  B.  K.  Miottj  for  appellees. 
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CoxTSACT. — RSSCI88IOR. — An  appliestaon  for  the  reseission  of  aoMitraeiU 
addressod  to  the  sonnd  discretion  of  tbo  oonrt,  Imi  tliat  discretion  must 
bo  exereised  in  conformity  to  establislied  principles.    Page  839. 

Sams.  — Fravd. — It  is  a  general  rule  that  a  contract  will  not  be  rescinded, 
cTcn  for  f^ud,  unless  the  contracting  parties  can  be  put  in  9tatu  guo^  nor 
then,  unless  the  application  for  a  rescission  be  made  within  a  reasonable 
time.    Page  889. 

8amb. — DxLXGSHCX. — A  partj  who  seeks  the  aid  of  the  court  to  compel  the 
rescission  of  a  contract,  for  fraud,  must  show  that  he  has  exercised 
at  least  reasonable  diligence  in  ascertaining  the  facts,  if  readily  within 
his  power,  and  that  he  has  been  prompt  in  seeking  his  remedy,  after  the 
facts  constituting  the  fraud  were  disooTcred.  The  relief  is  granted  to 
the  Tigilant)  but  denied  to  the  negligent    Page  889. 

Sajcs. — EarTZSSTT  ov  Ooitteaot,  — Where  real  estate  and  personal  property 
haTc  been  sold  together,  though  a  separate  price  may  have  been  affixed 
to  each,  yet  if  the  two  sums  were  aggregated,  and  the  contract  was 
treated  by  the  parties  as  an  entirety,  the  Tcndee  cannot  reocind  the 
contract  as  to  the  real  estate,  without  offering  also  to  restore  the 
personal  property*    Page  840. 

6amb. — Statu  Quo. — Where  a  yendee  of  real  estate  has  entered  into  and 
retained  possession  for  a  number  of  years,  receiying  the  rents,  changing 
the  condition  of  the  estete,  and  making  lasting  improyements,  he  cannot 
restore  to  the  yendor  what  he  receiyed  fh>m  him,  and  hence  he  cannot 
haye  a  rescission  of  the  contract.    Page  840. 

Saks. — Tmder  or  Pud. — Where  a  yendee  of  real  estote  has  receiyed  a 
conyeyance,  and  has  entered  into  possession,  he  must,  if  he  seeks  a 
rescission  of  the  contract,  tender  to  his  yendor  a  reconyeyanoe^  and  offer 
to  restore  to  him  the  possession,  before  commencing  his  action.    Page  840. 

Sake. — Feaud. — Suit  by  the  yendee  to  rescind  a  conyeyance  of  real 
estate,  for  firaud.  The  fraudulent  representation  was  alleged  to  be,  "that 
the  yendor  had  a  clear  and  undisputed  title  to  the  land,"  while^  in  &ct, 
he  did  not  then,  nor  at  any  time  afterward,  haye  a  good  and  yalid  title. 
The  deed  contained  a  coyenant  that  the  yendor  "was  lawfully  and  solely 
possessed  of  the  title  to  the  land  in  fee  simple,"  and  the  yendee  had  not 
been  disturbed  in  his  possession.  Quaere,  Whether  the  facte  alleged 
constituted  such  a  fraud  as  would  entitle  the  yendee  to  a  rescissioii. 
Page  840. 

SBEEitr's  Sale. — After  the  sale  of  the  mortgaged  prendses^  on  a  decree  of 
foreclosure,  a  portion  of  the  judgment  remaining  unpaid,  the  sheriff  sold 
cerUin  personal  property  of  the  execution  defendant  to  satisfy  the 
judgment.  Subsequently,  the  sale  of  the  real  esteto  was  set  aside.  8oii 
by  the  ezecation  defendant  to  haye  the  f^  yalue  of  the  personal 
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propertj  credited  on  the  deoree  of  foreclomure^  ftUegisg  tluit  it  liad  been 
illegftUy  sold,  and  at  a  price  greatly  below  its  value. 

Meldf  that  if  the  sale  of  the  personal  property  was  illegal  and  Toid, 
the  sheriff  and  the  ezecntion  plaintiff,  if  he  directed  the  sale,  were  liable 
as  trespassers,  but  the  exeontion  defendant  was  not  entitled  to  have  his 
damages  ascertained  and  credited  on  the  decree.    Page  842. 

SvPFUUCXHTAL  GoMPXiAiHT. — The  officc  of  the  sapplcmental  Complaint  is  to 
bring  npon  the  record  such  new  facts  as  have  occurred  since  the  filing  of 
the  original  complaint,  in  order  that  the  court  may  grant  the  proper 
relief  npon  the  facts  existing  at  the  time  of  the  final  decree.  But  if  the 
original  complaint  is  wholly  defectiTe,  and  without  equity,  so  that  no 
Talid  decree  could  be  rendered  upon  it,  the  plaintiff  cannot  sustain  his 
action  by  filing  a  supplemental  complaint,  though  the  latter  may  make  a 
case  which  would  entitle  him  to  relief.  The  cause  of  action  must  have 
existed  before  the  commencement  of  the  suit.    Page  848. 

Mv&TZPLiciTT  OF  SuiTS.  —  Suit  to  ezgoin  the  prosecution  of  an  action 
to  recoTcr  the  possession  of  real  estate,  on  the  ground  that  the  sheriff's 
sale,  under  which  the  plaintiff  claimed,  was  illegal  and  Toid. 

Mtld,  that  as  the  alleged  illegality  of  the  sheriff's  sale  could  hare  been  set 
up  as  a  defense  to  the  action  for  the  possession  of  the  land,  a  separate 
action  would  only  be  a  useless  multiplicity  of  suits,  which  ought  not  to  be 
allowed.    Page  844. 


APPEAL  from  the  Vigo  Circuit  Court. 

Elliott,  C.  J. — The  appellant,  on  the  18th  day  of 
Februaryj  1864,  filed  a  complaint  in  the  Vigo  pirouit  Court, 
against  Stewart^  the  appellee,  alleging,  zti^  c^^  that  on 
the  20th  day  of  Jvlyy  1855,  said  Stewart  sc^d  and  conveyed 
to  him  one  thousand  acres  of  land,  situatedLin  Vi^  countjr,^ 
for  the  sum  of  (16,000,  and  also  a  large  amq^unt  of  M^tbck 
and  personal  property,  then  on  said  land,  for 'the  further 
sum  of  13,000,  making  in   the  aggregate  tlLe"''«a£(i  of 
$19,000,  of  which  the  plaintijBT,  at  the  time  of  the  sale,  and 
soon  thereafter,  paid  to  the  defendant  the  sum  of  $7,000, 
leaving  unpaid  the  sum  of  $12,000,  for  which  he  executed 
to  Stewart  his  several  promissory  notes,  payable  as  follows 
$8,000  due  April  1st,  1857;  $3,000  due  April  1st,  1858 
$2,000  due  April  Ist,  1859;    $2,000  due  April  1st,  1860 
$2,000  due  April  1st,  1861 ;  all  waiving  the  appraisement 
laws.     And,  at   the   same   time,  Stewart  executed  and 
delivered  to  the  plaintiff  a  general  warranty  deed  for  said 
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land,  with  a  covenant  that  the  grantor  ^^was  lawftilly  and 
solely  poaseesed  of  the  title  thereto  in  fee  dmple."  The 
plaintiff  and  his  wife,  at  the  same  time,  executed  and 
delivered  to  the  defendant  a  mortgage,  on  the  whole  of 
the  land,  to  secnre  the  payment  of  said  several  notes  at 
maturity.  That  pursuant  to  said  purchase  the  plaintiff 
took  possession  of  the  land  and  personal  property,  and 
still  retains  possession  thereof;  that  on  the  1st  of  May, 
1857,  he  paid  the  defendant,  on  the  first  of  the  described 
notes,  the  sum  of  $520  and,  on  the  18th  of  April,  1858, 
the  further  sum  of  f2,100. 

On  the  29th  of  January,  1859,  the  plaintiff  and  his 
wife  executed  to  the  defendant  their  warrant  of  attorney, 
authorizing  Harvey  D.  ScM,  or  any  other  attorney  at  law, 
to  appear  in  the  Vigo  Circuit  Court,  and  confess  a  judgment 
against  the  plaintiff  for  the  balance  of  the  purchase  money 
then  due  on  stud  notes,  and  for  the  foreclosure  of  the 
mortgage.  That  at  the  March  term,  1859,  of  said  court,  a 
judgment  was  rendered  by  confession,  on  said  warrant  of 
attorney,  against  the  plaintiff,  for  the  amount  due  on  the 
notes,  and  for  a  foreclosure  of  the  equity  of  redemption, 
under  said  mortgage,  aud  for  the  sale  thereof,  without  the 
benefit  of  appraisement,  and  that,  in  the  event  the  lands 
did  not  sell  for  a  sum  sufiicient  to  satisfy  said  decree, 
interest  and  costs,  the  residue  should  be  levied  of  vay 
other  property  of  the  plaintiff;  that  on  the  18th  of  April, 
1859,  and  after  the  rendition  of  said  decree,  the  appellant 
paid  thereon  the  sum  of  $1,500.  That  on  the  4th  of 
December,  1860,  the  defendant  caused  a  certified  copy 
of  the  decree,  with  an  order  of  sale,  to  be  issued  by 
the  clerk  of  said  court  to  the  sheriff  of  Vigo  county, 
by  virtue  of  which  the  sheriff  advertised  and  sold  the 
whole  of  said  land,  on  the  9th  day  of  February^  1861, 
to  the  defendant,  for  the  sum  of  $8,000,  aud  executed 
to  him  a  deed  therefor.  That  the  said  sale  by  the  sheriff 
was  fraudulent  and  void,  as  the  defendant  well  knew, 
yet  he  afterward,  on  the  25th  of  Fdruaryy  1861,  caused 
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and  procured  the  sheriff  to  levy  said  decree,  or  order  of 
sale,  upon  a  large  amount  of  personal  properly  of  the 
plaintiff,  (a  schedule  of  which  is  set  out  in  the  complaint,) 
of  the  aggregate  value  of  $1,985,  which,  on  the  25th 
of  Februcaryy  1861,  the  sheriff*,  by  the  direction  and  pro- 
curement of  the  defendant,  sold  and  sacrificed  for  the  sum 
of  1570  80,  the  defend&nt  becoming  the  purchaser  of  a 
part  thereof,  whereby  the  whole  of  said  personal  property 
became  lost  to  the  plaintiff* 

The  complaint  further  alleges  that  the  defendant  brought 
an  action  in  the  Vigo  Circuit  Court,  to  recover  the  posses- 
sion of  said  land  firom  the  plaintiff  herein ;  that  said  action 
was  tried  in  the  Clay  Circuit  Court,  at  the  8g4ember  term 
thereof,  1863,  upon  which  trial,  it  was  adjudged  and 
decreed  by  the  court  that  the  sale  and  conveyance  of 
the  land  by  the  sheriff  to  the  defendant  was  fraudulent 
and  void,  and  that  a  judgment  in  said  action  was  accord- 
ingly rendered  by  the  court,  in  favor  of  the  plwitiff  and 
against  the  defendant,  which  remains  in  full  force  and 
unreversed.  That  since  the  rendition  of  said  judgment, 
the  defendant,  without  accounting  to  the  plaintiff,  or 
offering  to  account,  for  the  value  of  the  personal  property 
60  illegally  sold,  has  caused  the  clerk  of  sdd  Vigo  Circuit 
Court,  to  issue  another  copy  of  the  decree  or  order  of 
sale  to  the  sheriff  of  said  county,  and  has  ordered  and 
directed  said  sheriff  to  offer  the  lands  again  for  sale, 
according  to  the  terms  of  said  decree ;  that  the  sheriff  has 
accordingly  advertised  the  same  for  sale  on  the  18th  day  of 
Ftbruary,  1864. 

It  is  also  alleged  that,  at  the  time  of  the  sale  of  the 
land  to  the  plaintiff,  the  defendant  represented  to  the 
plaintiff*  ^Hhat  he  had  a  clear  and  undisputed  titie  thereto," 
and  that,  confiding  in  the  truth  of  said  representation, 
the  plaintiff  "did  not  then  investigate  the  title,  nor  require 
of  the  defendant  an  abstract  of  his  titie,  nor  the  exhibition 
and  delivery  of  his  title  deeds,  but  purchased  the  same 
solely  upon  the  representation  of  said  defendant,  who 
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then  told  said  plaintiff  that  he  had  a  good  and  perfect 
title,  in  fee  eiinple,  to  the  whole  of  said  one  thousand 
acres  of  land,"  and  that  '<he  never  did  investigate,  or 
cause  to  be  investigated,  the  title  which  said  defendant 
had  to  said  land,  until  since  the  said  defendant  has  caused 
the  said  last  order  of  sale  to  be  issued  and  placed  in 
the  hands  of  the  sheriff,  and  since  the  sheriff  has  advertised 
said  lands  for  sale/'  It  is  further  averred  that  Stewart,  the 
defendant,  ^^  never  had  a  good  and  valid  title,  in  fee  simple, 
to  all  of  said  lands,  and  that  he  well  knew  the  fact 
at  the  time  of  the  sale  and  conveyance  thereof  to  the 
plaintiff;  that  said  defendant  had  not^  at  the  time  of 
said  sale,  and  never  had,  a  good  and  valid  title,  in  fee 
simple,  to  three  hundred  and  twenty  acres  of  said  land," 
(which  are  particularly  described,)  and  that  said  three 
hundred  and  twenty  acres  constitute  an  important  and 
material  part  of  said  tract  of  one  thousand  acres;  and 
that' he  would  not  have  purchased  the  land  if  he  had 
known,  or  believed,  that  the  defendant  did  not  have  a  good 
title  to  the  whole  tract.  That  on  the  2d  day  of  February^ 
1864,  he  made  a  proposition  in  writing  to  sidd  defendant,  ^  to 
the  effect  that  inasmuch  as  he,  (the  defendant,)  had  deeded 
to  him,  (the  plaintiff,)  lands  to  which  he  had  no  title,  to  the 
extent  of  three  hundred  and  twenty  acres,  the  said  contract 
of  sale  should  be  rescinded,  by  his  reconveying  to  said 
defendant  all  the  land  which  the  defendant  had  conveyed 
to  him,  and  accounting  to  said  defendant  for  the  reasonable 
rental  value  thereof  while  the  same  had  been  in  his 
possession,  and  giving  him,  said  defendant,  possession 
of  the  same,  upon  condition  that  the  said  defendant  should 
repay  him,  the  said  plaintiff,  the  said  sum  of  f  11,120, 
with  interest,  and  allow  him  for  the  improvements  put 
upon  said  lands,  of  the  value  of  $3,000,  and  also  allow 
him,  said  plaintiff,  for  the  personal  property  which  he, 
said  defendant,  had  caused  to  be  wrongfully  sold  as 
aforesaid,  and  consent  to  such  rescission;  and  for  the 
purpose  of  ascertaining  how  the  accounts  would  stand 
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between  him  tad  said  defendant^  upon  such  rescisnon, 
he  proposed  that  two  dwnterested  men  should  be  chosen 
by  him  and  said  defendant,  each  choosing  one,  and  they 
a  thixd  one,  if  said  defendant  thought  fit,  with  an  agree- 
ment that  the  matters  in  difference  between  them  may 
be  stated  to  the  persons  thus  chosen,  tod  they  settle 
the  lights  of  said  plaintiff  and  said  defendant,  and  that 
their  award  should  be  final/'  That  said  proposition  was 
rejected  by  said  defendant.  ^^And  said  plaintiff  now  brings 
into  court  a  deed,  conveying  all  the  interest  of  said  plain- 
tiff and  wife  in  said  lands,  to  said  defendant" 

The  complaint  prays  for  a  rescission  of  the  contract  upon 
such  conditions  as  the  court  may  prescribe ;  or  that  the  court 
decree  that  the  value  of  said  three  hundred  and  twenty 
acres  of  land,  at  the  rate  of  $16  per  acre,  be  deducted 
from  the  sum  which  the  plaintiff  agreed  to  pay  the 
defendant  for  the  whole  tract,  and  that  said  amount  be 
credited  on  the  decree  of  foreclosure.  That  the  defendant 
be  also  required  to  account  for  the  full  value  of  the- 
personal  property,  which  it  is  alleged  was  wrongfully 
and  illegally  sold  by  the  sheriff,  on  said  decree  of  fore- 
closure, and  that  the  same  be  also  credited  on  said  decree. 

The  complaint  is  sworn  to,  and  contains  a  prayer  for  an 
injunction  against  the  defendant  and  the  sheriff,  restraining 
and  enjoining  a  further  sale  of  said  lands  under  the- 
decree  of  foreclosure,  until  the  final  hearing  of  the  com- 
plaint 

The  complaint  was  demurred  to,  for  the  reason  that 
it  did  not  state  &cts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer  on  the  16th 
day  of  Marcky  1864,  and  on  the  19th  of  the  same  months 
the  plaintiff  filed  an  amendment  to  his  complaint,  which 
alleges,  in  substance,  that  after  the  filing  of  the  original 
complaint,  an  order  was  issued  to  the  defendant,  Stewart y. 
and  Keniy  the  sheriff,  by  the  Hon.  Chambebs  Y.  Patebbsok, 
Judge  of  the  Common  Pleas  Court  of  said  county,  whereby 
they  were  temporarily  restrained  fix)m  selling  the  lands. 
Vol.  XXIV.— 22. 
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named  in  the  said  original  complaint,  on  the  day  fixed 
for  said  sale,  in  the  notice  given  by  the  sheriff^  and  that  on 
the  17th  day  of  Fdrwry^  1864,  the  Hon.  Solomon  Clat* 
POOL,  Judge  of  said  Vigo  Circuit  Court,  continued  said 
temporary  restraining  order  until  the  20th  of  jFfc6ruary, 
1864.  And  that  the  said  defendant,  Stewart^  procured  the 
sheriff  to  offer  and  expose  said  laud  for  sale  under  said 
decree  of  foreclosure,  on  the  22d  of  Fdmiaryy  1864, 
without  having  given  any  public  notice  thereof,  either 
by  publication  in  a  newspaper,  or  by  written  notices 
publicly  posted  up  in  said  county,  and  at  a  time  when, 
from  the  want  of  said  notice,  there  could  be  no  competition 
in  bidding  for  the  land.  That  the  whole  of  said  lands, 
at  said  sale,  were  struck  off  by  the  sheriff*  to  said  defen* 
dant  Stewart,  for  the  sum  of  f8,600.  That  said  sale, 
for  the  want  of  any  legal  notice  thereof  was  illegal, 
£raudulent  and  void;  but  that  said  Stewart  had  procured 
the  sheriff  to  execute  to  him  a  deed  conveying  to  him 
the  whole  of  said  lands ;  that  said  Stewart  had  commenced 
an  action  in  said  Vigo  Circuit  Court  to  recover  possession 
of  said  iand,  which  was  then  pending  and  for  trial  at  the 
then  present  term  of  said  court  The  amendment  concludes 
with  a  prayer  for  an  order  against  Stewart,  restraining 
the  prosecution  of  the  action  for  the  possession  of  the  land, 
and  that,  on  the  final  hearing,  the  court  would  set  aside 
said  sherifi*'s  aale  and  conveyance  of  the  land  as  fraudulent 
and  void. 

The  court  sustained  a  demurrer  to  the  amended  com- 
plaint, and  rendered  a  final  judgment  thereon  against  the 
plaintiff  for  costs,  to  which  ruling  and  judgment  pf  the 
court  the  plaintiff  excepted,  and  appealed  to  this  court 

The  question  presented,  therefore,  is,  did  the  court  err 
in  sustaining  the  demurrer  to  the  amended  complaint? 

The  appellant  insists  that,  from  the  showing  in  the 
complaint,  he  is  entitied  to  a  rescission  of  the  contract 
The  complaint  is  in  the  nature  of  a  suit  in  chancery,  and  it 
is  well  settled  that  an  application  for  the  resdasion  pf 
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a  contract  is  addressed  to  the  sound  discretion  of  a  court  of 
chancery,  hut  that  discretion  can  he  exercised  in  conformity 
to  estahlished  principles.  It  is  a  general  rule  that  a  contract 
-win  not  he  rescinded,  even  for  fraud,  unless  the  contracting 
parties  can  he  restored  to  the  same  situation  occupied 
by  them,  respectively,  when  the  contract  was  entered  into, 
nor  unless  the  application  for  a  recission  be  made  within  a 
reasonable  time.  Cain  v.  GhUhrie^  8  Blackf.  409;  Jokiisoti 
V.  McLanCy  7  Blackf.  601 ;  GaiUng  v.  Newdl  et  oLy  9  Ind. 
572;  Barton  et  al.  v.  Simmons,  14  Ind.  494 

A  party  who  seeks  the  aid  of  the  court  to  compel 
the  rescission  of  a  contract  for  fraud,  must  show  that  he 
bas  exercised  at  least  reasonable  diligence  in  ascertaining 
the  facts,  if  readily  within  his  power,  and  has  been  prompt 
in  seeking  his  remedy  within  a  reasonable  time  after  the 
facts  constituting  the  fraud  are  discovered.  The  relief  is 
granted  to  the  vigilant,  but  denied  to  the  negligent. 

Here,  the  alleged  fraudulent  representation  as  to  the 
defendant's  title  was  made,  and  the  contract  consummated, 
in  1866.  The  plaintiff  admits,  in  his  complaint,  that, 
relying  upon  the  defendant's  representation  that  his  title 
was  clear  and  imdisputed,  he  did  not  investigate  the  title  at 
the  time  of  the  purchase,  nor  require  of  the  defendant  the 
exhibition  of  his  titie  deeds,  or  an  abstract  of  his  title, 
and  that  hi  had  never  examined  or  investigated  the  title 
until  within  a  few  days  prior  to  the  filing  of  the  complaint, 
on  the  18th  day  of  Februartfj  1864,  a  period  of  over 
eight  years  after  the  date  of  the  contract.  During  all  this 
time,  the  plaintiff  was  in  possession  of  the  land.  The 
records  of  the  public  offices,  where  the  evidence  of  the 
defendant's  title  would  likely  be  found,  were  of  easy 
access,  and  open  to  his  inspection,  but  he  failed  to  examine 
them,  or  to  use  any  other  means  to  ascertain  whether 
the  representations  of  the  defendant,  as  to  the  validity  of 
his  title,  were  true  or  false ;  and  in  the  meantime,  in  1869, 
he  voluntarily  executed  a  warrant  of  attorney,  authorizing 
the  confession  of  the  judgment  and  the  foreclosure  of 
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the  mortgage,  which  he  now  seeks  to  enjoin.  These  &ct8 
not  only  fail  to  show  diligence  in  ascertaining  the  condition 
of  the  defendant's  title,  such  as  entitles  the  plaintiff  to 
claim  a  rescission  of  the  contract,  but,  on  the  contrary, 
exhibit  a  case  of  extreme  negligence,  which  forbids  that 
such  relief  should  be  extended  to  him. 

The  complaint  is  bad  for  another  reason.  The  land 
and  the  stock  and  personal  property  were  sold  at  the 
same  time,  and,  though  a  separate  price  was  affixed  to 
each,  the  sale  of  the  one  seems  to  have  been  an  induce- 
ment to  that  of  the  other,  and  it  was  treated  by  the 
parties  as  an  entire  contract.  The  two  sums  were  aggre- 
gated, and  the  amount  paid  was  deducted  from  the  aggregate, 
and  tlie  notes  given  for  the  residue,  secured  by  the  mort- 
gage. The  plaintiff  does  not  offer  to  return  the  stock  and 
personal  property,  nor  is  it  probable  that  he  could  now  do 
80.  He  even  fetils,  in  his  complaint,  in  any  manner,  to 
offer  to  account  for  its  value.  Besides,  he  has  been  in  the 
quiet  and  undisturbed  possession  of  the  land  for  over  eight 
years,  changing  its  condition,  eigoying  its  rents  and  profits, 
and  claims  to  have  made  lasting  improvements  on  it,  to  the 
value  of  $3,000,  for  which  he  claims  that  the  defendant 
should  be  compelled  to  account  It  is  evident,  therefore, 
that  he  cannot  restore  to  the  defendant  what  he  received 
from  him,  or  place  him  in  the  condition  he  was  at  the  time 
of  the  contract,  and  he  is  not,  therefore,  entitled  to  a 
rescission. 

There  is  yet  another  reason  why  the  complaint  is  insuffi- 
cient to  entitle  the  plaintiff  to  a  rescission  of  the  contract. 
K  the  facts  otherwise  justified  that  relief,  still  he  is  not  enti- 
tled to  it,  unless,  before  bringing  his  suit,  he  executed  a 
reconveyance  of  the  land,  and  tendered  it  to  the  defendant^ 
and,  at  the  same  time,  restored,  or  offered  to  restore,  to  him 
the  possession.  The  complaint  does  not  show  that  he  did 
either.  It  is  stated  in  the  complaint  that  the  phdntifi*  had 
executed  such  a  conveyance,  and  brings  it  into  court 
for  the  defendant,  but  there  is  no  averment  that  it  had 
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been  tendered  to  the  defendant,  while  it  is  admitted  in  the 
complaint  that  the  plaintiff  etiJl  holds  possession  of  the 
land,  and  refiises  to  yield  it  up  to  the  defendant.  He  can- 
not insist  on  holding  possession  of  the  land,  and,  at 
the  same  time,  claim  a  rescission  of  the  contract.  Camparet 
V.  mdge3,  e  Blackf.  416;  Shaeffer  v,  Sleade,  7  Blackf.  178 ; 
ChUUng  v.  Newdl  d  oLj  supra;  Guar  v.  Lockridge^  9  Ind.  96, 
and  the  authorities  there  cited;  Crtssey  et  al.  v.  WM^  17 
Ind.  14.  The  proposition  which  it  is  alleged  the  plaintiff 
made  to  the  defendant  to  rescind  tiie  contract,  and  setde 
the  matter  between  the  parties,  does  not  aid  the  plaintiff's 
case.  It  demands  greatiy  too  much.  It  requires  that  the 
defendant  should  not  only  rescind  the  contract,  but  that 
he  should  refund  to  the  plaintiff  the  entire  amount  paid 
by  him  thereon,  with  interest,  without  offering  to  account 
to  the  defendant  for  the  $3,000,  the  contract  price  of  the 
personal  property  received  and  retained  by  the  plaintiff. 
It  also  requires  that  the  defendant  should  pay  for  the 
improvements  made  by  the  plaintiff  on  the  land,  and 
account  for  the  full  value  of  the  personal  property  levied 
on  and  sold  by  the  sheriff^  as  the  plaintiff  claims,  illegally, 
and  concludes  by  requiring  tiiat  the  defendant  should 
agree  to  submit  the  settiement  of  all  the  matters  to 
aibitratoTS.  This  is  not  an  offer  to  place  the  defendant  in 
statu  quo* 

We  have  examined  the  question,  thus  far,  upon  tlie 
hypothesis  that  the  alleged  representation  of  the  defendant, 
that  his  title  to  the  land  ^'  was  clear  and  undisputed,"  taken 
in  connection  with  the  covenant  in  the  deed^  that  he 
was  '^  lawfully  and  solely  possessed  of  the  titie  to  the  land  in 
fee  simple,"  with  the  negative  averment  that  the  defendant 
did  not  then,  or  at  any  time  thereafter,  have  a  good 
and  valid  titie,  in  fee  simple,  to  three  hundred  and  twenty 
acres  of  the  land,  constituted  such  a  fraud  as  could 
entitie  the  plaintiff  to  a  rescission  of  the  contract,  but 
we  do  not  decide  that  question.  The  alleged  representation 
asserts  nothing  more  than  is  contained  in  the  covenant 
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in  the  deed.  The  plaintiff  had  a  full  opportunity  of 
ascertaining  the  condition  of  the  title  bj  an  examination 
of  the  record ;  he  took  possession  of  the  land  under  his 
purchase,  and  has  remained  in  the  undisturbed  and  peaceable 
possession  thereof  ever  since.  It  is  not  averred  in  the  com- 
plaint that  the  defendant  had  no  title  whatever  to  the  three 
hundred  and  twenty  acres,  but  only  that  he  did  not  have  a 
good  and  valid  title  in  fee  simple.  This  averment  may  be 
true,  and  still  the  defendant  may  have  had  a  valid  title 
in  equity,  under  which  he  could  defend  the  possession;  or 
he  may  have  been  seized  of  a  less  estate  than  an  absolute 
fee.  Under  such  circumstances,  there  is  authority  for 
saying  that  the  plaintiff  is  not  entitled  to  a  rescission  of 
the  contract  See  2  Smith's  Leading  Cases,  167.  But 
upon  this  point  we  decide  nothing. 

But  the  plaintiff  insists  that,  if  not  entitled  to  have  the 
contract  rescinded,  he  is,  at  least,  entitled  to  have  the 
full  value  of  the  personal  property,  which  it  is  averred  the 
defendant  unlawfully  procured  the  sheriff  to  levy  on  and 
sell  under  the  decree  of  foreclosure,  (and  which,  it  is 
alleged,  was  sold  at  a  price  greatly  below  its  value,)  credited 
on  the  decree. 

If  the  judgment  of  the  Circuit  Court,  declaring  the 
sale  of  the  land  by  the  sheriff,  under  the  order  of  sale, 
to  be  fraudulent  and  void,  rendered  the  subsequent  sale 
of  the  personal  property  also  illegal  and  void,  as  is 
contended  by  the  plaintiff,  still  we  know  of  no  authority 
that  would  authorize  or  justify  the  court  in  compelling 
the  defendant  to  credit  the  value  of  it  on  the  decree,  and 
the  plaintifi*  has  referred  us  to  none.  If  the  levy  and  sale 
of  the  personal  property  were  illegal  and  void,  die  sheriff 
cannot  justify  the  act  under  the  decree  of  foreclosure, 
and  he  and  the  defendant,  if  the  latter  directed  the  act, 
are,  therefore,  trespassers,  and  are  liable,  in  a  proper  action^ 
for  damages.  But  the  fact  of  such  liability  would  not 
entitle  the  plaintiff  to  have  such  damages  ascertained,  and 
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credited  on  the  decree  of  foreclosure,  or  justify  an  order 
eqjoining  the  collection  of  any  portion  of  such  decree. 

The  only  remaining  ground  upon  which  the  appellant 
claims  that  the  demurrer  to  the  complaint  should  have 
been  overruled,  is  that  the  second  sale  of  the  land,  made 
by  the  sheriff  on  the  22d  of  Febraaryj  1864,  under  the 
averments  in  the  amendment  to  the  complaint,  is  illegal 
and  void,  and  that  he  is  entitled  to  the  relief  prayed  for 
in  the  lonendment.  The  amendment  to  the  complaint 
aUeges  that  the  sheriff  advertised  that  the  land  would 
be  offered  for  sale  on  the  18th  of  February^  1864,  but  that, 
under  the  original  complaint,  the  sale  was  enjoined  by 
temporary  restraining  orders  of  the  court,  until  the  20th 
of  February y  and  that  the  defendant  fraudulently  procured 
the  sheriff*  to  offer  and  expose  it  to  sale  on  the  22d  of  the 
same  month,  without  having  first  given  any  notice  whatever 
of  said  sale,  and  that  the  defendant  became  the  purchaser, 
for  the  sum  of  $8,600.  Under  these  averments,  the  sale 
was  illegal  and  void.  Oivan  v.  Doe  ex  dem.  Crawfordy  5 
Blackf.  260.  The  amendment  is,  in  effect,  a  supplemental 
complaint,  and  contains  the  averment  of  facts  which 
occurred  after  the  filing  of  the  original  complaint.  It 
might  be  valid  as  such,  if  it  aided  and  supported  the 
allegations  in  an  original  complaint  that  entitled  the  party 
to  the  equitable  relief  prayed  for  therein.  The  office  of  the 
supplemental  complaint,  in  such  a  case,  is  to  bring  upon 
the  record  such  new  facts,  that  the  court  may  grant 
the  proper  relief  upon  the  facts  existing  at  the  tame  of  the 
final  decree.  But  if  the  original  complaint  is  wholly 
defective,  and  without  equity,  so  that  no  valid  decree  can 
be  rendered  on  it,  the  plaintiff  cannot,  by  filing  a  supple- 
mental complaint  founded  upon  matters  which  have  taken 
place  subsequent  to  the  commencement  of  the  suit,  sustain 
the  proceedings  ori^nally  commenced.    1  Paige  169. 

Here,  as  we  have  seen,  the  original  complaint  was  defec- 
tive, and  under  it  the  plcdntiff  could  not  sustam  the  action, 
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and  a  demurrer  had  been  sustained  to  it  by  tbe  court  below. 
K  the  amendment,  therefore,  can  be  sustained  as  entitling 
the  plaintiff  to  any  relief,  it  must  be  upon  the  ground  that 
it  contains  within  itself  a  valid  cause  of  action,  and,  as  the 
facts  set  up  have  occurred  since  the  filing  of  the  original 
complaint,  they  cannot  be  engrafted  upon  that  complaint 
so  as  to  sustain  it,  for  the  cause  of  action  most  have  existed 
before  the  commencement  of  the  suit. 

But  we  do  not  think  that  the  amendment  contains  any 
ground  for  the  equitable  relief  prayed.  It  shows  that, 
under  the  sheriff's  sale,  the  defendant  had  procured  a  deed 
conveying  to  him  the  land,  and  had  commenced  an  action, 
in  the  same  court,  for  its  possession,  which  is  still  pending 
and  undisposed  of.  The  right  of  the  appellant  to  set  up  the 
facts  alleged  in  his  amended  complaint,  if  true,  as  a  defense 
to  the  appellee's  action  for  the  possession  of  the  land,  and  to 
the  same  relief  claimed  under  the  amendment,  is  clear  and 
und^iiable.  What  benefit,  then,  can  he  derive  by  enjoining 
the  prosecution  of  that  suit,  and  trying  the  same  facts  that 
would  properly  arise  under  his  defense  therein,  in  an  original 
action  commenced  by  himself?  We  can  conceive  of  none. 
And  to  sustain  the  complaint,  under  the  amendment,  if 
otherwise  unobjectionable,  would  be  to  encourage  a  useless 
multiplicity  of  suits,  which  the  law  never  justifies. 

We  think  the  demurrer  was  correctiy  sustained,  and 
hence  the  judgment  should  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

J.  P.  Baird,  U.  W.  Thompson  and  Sc€tt  ^  PUree,  for 
appellant. 

Smith  and  Miu^  for  appdlee. 
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APPEAL  fix>m  the  Morgan  Circuit  Court 
Sat,  J. — The  appellee  brought  her  action  for  the 
possession  of  certain  real  estate.  A  copy  of  a  lease,  by 
virtue  of  which  appellee  claimed  possession,  was  filed  with 
the  complaint,  and  it  was  charged  that  the  appellant  had 
forcibly  taken  possession  of  the  property  leased.  The 
descriptive  portion  of  the  lease  is  as  follows :  <^&dy  acres 
of  land,  north  of  the  state  road  leading  from  MartinsmUe  to 
Qosportj  three-quarters  of  a  mile  north  of  Anderson 
Thompscrtis  residence,  the  west  end  of  one  hundred  and 
twenty  acres.''  The  complaint  alleged  that  the  land, 
described  accurately  in  the  complaint,  was  the  land  leased 
to  the  appellee.  A  demurrer  was  overruled  to  the  com- 
plaint. This  we  think  was  correct.  The  averment  was 
sufficient  If,  following  the  directions  and  distances  indi- 
cated in  the  lease,  sixty  acres  of  land  were  found,  being  the 
west  end  of  a  one  hundred  and  twenty  acre  lot,  it  would 
have  been  identified  as  the  land  mentioned  in  the  lease. 
An  issue  was  formed,  and  a  trial  had,  resulting  in  a  finding 
in  favor  of  the  appellee.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  upon  the  findizig.  No 
proof  was  offered  to  identify,  in  the  manner  we  have 
indicated,  the  land  described  in  the  lease  as  the  same  land 
mentioned  in  the  complaint.  The  new  trial  should,  there- 
fore, have  been  granted. 

The  judgment  is  reversed,  at  appellee's  costs,  and  a  new 
trial  ord^ered. 
McNvJti  and  iE^i^,  for  appellant 
W.  R  Sarriaan  and  W.  S.  Shirtey^  for  appelke. 
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Bill  or  Excxmovi. — Where  time  has  been  given  hj  the  eonrt  to  iUe  ft 
bill  of  exoeptionB,  if  the  bill  is  not  tendered,  or  farther  time  ^tob, 
within  the  time  first  limited,  the  record  is  beyond  the  reseh  of  the  conrt| 
unless  the  opposite  psrty  be  brought  in  by  notiee. 

8ajcs.—  Quaere:  Whether  leftTo  esn  be  giTon,  eyen  ftfter  notiee  to  the 
opposite  party,  to  file  ft  bill  of  exceptions  after  the  time  first  fixed  for 
filing  it  has  expired. 

APPEAL  from  the  Steuben  Common  Pleas. 

Feazbb,  J. — This  was  replevin  hjthe  appeUee  against 
the  appellant,  for  a  quantity  of  nnthreshed  wheat,  alleged 
to  have  heen  unlawfully  detained. 

Questions  are  presented  upon  instructions  to  the  juiy, 
given  and  refused  hy  the  court  below.  But  the  appellee 
contends  that  these  questions  are  not  in  the  record,  for  the 
reason  that  the  bills  of  exceptions,  by  which  the  facts 
appear,  were  not  filed  in  time.  The  circumstances  were 
these :  At  the  term  at  which  the  judgment  was  rendered, 
the  appellant  was  allowed  ^^  until  the  first  day  of  the  next 
teim,"  {January^  1868,)  to  file  his  bills  of  exceptions;  at 
that  term,  no  step  was  taken  until  the  ffth  day  of  the 
term,  when  an  entry  was  made  continuing  the  cause,  and 
giving  until  the  next  term  to  file  the  bills.  On  the  second 
day  of  that  term,  {Mayj  1868,)  further  time,  until  the 
last  day  of  that  term,  was  given,  and  the  bills  were  filed 
within  the  time  last  limited.  After  the  day  first  limited, 
the  record  does  not  show  that  the  appellee  was  present,  or 
had  any  knowledge  of  the  subsequent  proceedings. 

The  settling  of  bills  of  exceptions  is  a  very  important 
step  in  a  cause,  and  never  ought  to  be  done  without 
giving  the  adverse  party  an  opportunity  to  be  heard. 
Whilst  the  cause  is  pending,  and  until  the  expiration  of  the 
time  given,  the  adversary  party  is  in  court,  and  must  guard 
his  interests  at  his  peril.  It  seems  reasonable,  as  tending 
to  promote  justice,  that,  during  that  period,  the  court 
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might,  for  good  cause,  in  term,  enlarge  the  time  first 
limited  for  filing  a  bill  of  exceptions,  though  this  seems  to 
have  been  doubted.  Harrison  v.  Prictj  22  Ind.  165.  But 
where,  as  in  this  case,  the  time  given  expires  without 
any  step  having  been  taken,  or  further  indulgence  obtained, 
it  would  be  most  unreasonable  and  oppressive  to  require 
the  party  to  linger  about  the  court  for  days,  (and  if  for 
days,  why  not  for  weeks?)  to  watch  the  movements  of  his 
antagonist.  No  such  thing,  surely,  is  required  by  the  law. 
If  the  bill  be  not  tendered,  or  further  time  given  therefor, 
within  the  time  first  limited  after  judgment,  we  think  that 
the  record  of  the  case  must  then  be  regarded  as  beyond 
the  reach  of  the  court  below,  unless  the  opposite  party  be 
brought  in  by  notice ;  and  this  is  the  practice  where  the 
correction  of  errors  merely  clerical  is  sought.  We  are  not 
to  be  understood,  however,  as  suggesting  that,  even  by 
notice,  could  leave  be  obtdned  to  get  a  bill  of  exceptions 
upon  the  record,  after  the  time  ^ven  for  filing  it  had 
expired. 

Inasmuch  as  the  bills,  in  this  case,  cannot  be  regarded  as 
any  part  of  the  record,  the  questions  presented  by  the 
appellant  are  not  in  the  case  before  us,  and  cannot, 
therefore,  be  now  considered. 

The  judgment  is  affirmed,  with  costs. 

D.  M  Painter  J  for  appellant. 

A.  A.  ChapiUy  for  appellee. 


Huntington  and  Another  v.  Dbakb, 

Itfv-KnFBE. — LiABiLiTT  Of. — Soit  agftinst  the  keeper  of  an  inn,  to  reoover 
the  Talue  of  a  watch  lost  bj  the  plaintiff  while  a  guest  at  the  inn. 
There  was  eridenoe  of  negligence  on  the  part  of  the  plaintiff,  but  there 
was  also  CTidence  from  which  it  might  have  been  inferred  ihfti  the  watch 
was  stolen  hy  a  serrani  of  the  inn-keeper. 
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fftH  thai  if  the  larceny  was  committed  by  his  serrant,  the  defendant  was 
liable,  and,  after  a  iinding  for  the  plaintilT,  it  must  be  presumed,  in  snppoH 
of  it,  that  the  fisct  was  foand  to  be  that  the  loss  resnlted  from  thelaroeny 
of  the  serrant 

New  Tbial.— PmAGTiox.— An  application  for  a  new  trial,  made  after 
judgment,  and  at  a  subsequent  term  of  Om  court,  must  be  regarded  as  an 
independent  proceeding,  and  if  the  application  is  made  on  the  ground  of 
newly  discoTcred  cTidence,  the  oTidenee  giTen  at  the  trial^  together  with 
the  newly  discorered  endenoe,  must  be  set  out. 

APPEAL  from  the  Wayne  Common  Pleas. 

Rat,  J. — The  appellee  brought  this  action  for  the  value 
of  a  watch  and  chain  lost  while  a  guest  at  an  inn  kept  by 
the  appellant.  Issues  were  formed,  and  a  trial  resulted 
in  a  finding  for  the  appellee.  A  motion  for  a  new  trial 
was  overruled,  and  this  action  of  the  court  presents  the 
first  error  assigned.  There  was  evidence  ten<Ung  to  show 
that  the  watch  was  taken  from  the  satchel  of  appellee^  left 
in  her  room,  while  she  was  in  the  supper  room  of  the 
hoteL  She  had  not  locked  the  door  of  her  room,  althou^ 
a  key  was  placed  in  the  lock  when  the  room  was  assigned 
to  her.  There  was  evidence  from  which  a  jury  or  court 
might  have  found  that  the  watch  was  taken  from  the  room 
by  the  chambermaid  employed  about  the  hotel  In  this 
view  of  the  case,  the  appellants  were  liable  for  the  vahie 
of  the  property  taken,  and,  after  verdict,  we  must  r^aid 
this  as  the  view  taken  by  the  court,  sitting  as  a  jury 
on  the  trial  of  the  cause.  The  motion  for  a  new  trial  was, 
therefore,  correctly  overruled.  Judgment  rendered  upon 
the  finding.  At  the  next  term  of  the  courts  the  appellants 
moved  again  for  a  new  trial,  upon  the  affidavit  of  one 
of  the  parties,  and  also  of  the  chambermaid  engaged  at  the 
hotel  at  the  time  of  the  loss.  The  ground  upon  which  the 
new  trial  was  asked,  was  the  newly  discovered  evidence  of 
this  servant.  The  evidence  given  on  the  former  trial 
was  not  set  out  as  a  part  of  the  foundation  of  the  motion, 
and  the  court  could  not  detennine,  therefore,  ixom  the 
papers  presented  in  support  of  the  motion,  whether  the 
newly  discovered  evidence  was  cumulative  sunply,  or 
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whether  it  would  probably  have  changed  the  result  had  a 
new  trial  been  granted. 

The  appellants  attempted  to  fasten  this  application  upon 
the  former  proceedings,  which  had  already  resulted  in  a 
judgment,  and  was  no  longer  pending  in  the  court 
The  application,  when  made  after  judgment,  and  at  a 
subsequent  term  of  the  court,  must  be  regarded  as  an 
independent  proceeding,  and  must  set  out  the  evidence 
given  at  the  former  trial,  with  the  newly  discovered 
evidence.  This  course  was  very  plainly  indicated  in  the 
opinion  rendered  in  the  cases  of  Cox  v.  Hvichings^  21  Ind. 
219,  and  GUdeioell  v.  Doggy ^  id,  95,  and,  in  our  judgment, 
is  the  correct  method. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  5  per  cent,  damages. 

J.  P.  Siddall  and  J*  Rcahbaek^  for  appellants. 

J.  C.  Whitridge  and  G.  Holland^  for  appellee. 


Duck  v.  Abbott. 


pASTnifiRP. — Before  the  adoption  of  our  present  code,  one  partner  oould 
not  sue  another  at  law,  to  recoYer  money  claimed  to  be  due  on  the 
tmeettled  partnership  accounts,  but  since  the  distinction  between  law  and 
equity  has  been  abolished,  this  rule  can  have  no  appUcation. 

P»AcncB. — Paetixs.— A,  B  and  0,  having  been  engaged  in  a  partnership 
business,  A  sued  B  for  his  share  of  the  profits,  which  he  aUeged  to  be  in 
B*!  hands.  The  complaint  did  not  arer  a  dissolution,  and  an  adjustment 
of  the  balances  between  the  partners.  Meld,  that  C  was  a  necessary 
party. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Ellioti,  C.  J. — Abbotty  the  appellee,  sued  Ducky  the 
appellant,  before  a  justice  of  the  peace,  on  an  account,  for 
Ids  interest  in  the  proceeds  of  tiiie  sale  of  sacks,  in  the 
hands  of  Ducky  and  recovered  a  judgment.  The  case  was 
appealed  by  Duck  to  the  Circuit  Court 
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In  the  Circait  Conrty  upon  a  motion  being  made  by  the 
defendant  below  to  dismiBS  the  suit  for  want  of  a  sufficient 
cause  of  action,  the  plaintiff,  by  leave  of  the  court,  filed  an 
amended  cause  of  action,  in  which  it  is  averred  that,  in 
1862,  the  plaintiff  and  defendant,  and  one  John  C.  Graig^ 
entered  into  a  partnership  for  the  purpose  of  buying  and 
selling  sacks;  tibat  by  their  agreement,  the  defendant  was 
to  furnish  the  capital,  Craig  was  to  attend  to  the  buying, 
and  the  plaintiff  was  to  repair  the  sacks,  and  attend  to  the 
sale  of  them.  Craig  was  to  receive  one-fourth  of  the 
profits,  and  the  residue  of  the  profits  was  to  be  equally 
divided  between  the  plaintiff  and  the  defendant.  An 
account  is  then  stated,  showing  the  number  of  sacks 
purchased,  and  their  cost;  the  amount  for  which  they 
were  sold;  the  amount  of  the  expenses  of  the  partner* 
ship;  the  amount  of  net  profits  realized,  and  the  share 
of  each  partner,  the  plaintiff's  share  being  f  149  25.  It  is 
also  averred  that  the  full  amount  of  the  proceeds  of  said 
Bale  came  to  the  hands  of  the  defendant  {DucU)  and  that 
on  demand  he  refused  to  pay  the  plaintiff  the  money 
so  due  to  him.  The  defendant  demurred  to  the  amended 
complaint,  for  the  want  of  proper  parties,  claiming  that 
Craig  should  have  been  made  a  party  to  the  suit.  The 
court  overruled  the  demurrer.  The  trial  of  the  cause 
resulted  in  a  finding  and  judgment  for  the  plaintifi'. 

The  only  error  assigned  is  the  ruling  of  the  court 
in  overruling  the  demurrer  to  the  complaint.  Anterior  to 
our  present  code,  one  partner  could  not  sue  another  at  law, 
to  recover  money  claimed  to  be  due  on  the  unsettled 
partnership  accounts,  but  since  the  distinction  between 
law  and  equily  has  been  abolished,  the  rule  can  have  no 
application.  Here,  the  complaint  states  the  account,  shows 
the  amount  due  to  the  plaintiff,  and  alleges  that  the  whole 
amount  of  the  partnership  assets  is  in  the  hands  of  the 
defendant.  Under  this  showing,  the  appellee  insists  that 
he  has  no  cause  of  action  against  Craig^  and  was  not 
entitied  to  a  judgment  agmnst  him ;  that  he  only  seeks  to 
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recover  his  individual  share  of  the  profits  of  the  partner- 
ship in  the  hands  of  the  defendant,  and  that,  in  that  share, 
Craig  had  no  interest,  and,  therefore,  Craig  was  not  a 
necessary  party.  We  cannot  sustain  this  view  of  the  case. 
The  partnership  consisted  of  three  persons ;  the  complaint 
does  not  show  that  there  had  been  a  settlement  between 
them,  and  the  amount  due  each  ascertained ;  it  does  not 
even  show  that  the  partnership  had  terminated  by  the 
time  limited  for  its  continuance,  or  that  it  had  been 
dissolved.  It  assumes  that  a  certain  per  cent,  of  the  net 
profits  was  due  to  the  plaintiff,  and  seeks  to  litigate  that 
question  with  Duck  alone.  Craig  was  certainly  an  inter- 
ested party  in  the  proper  settlement  of  the  question.  Not 
being  a  party  to  the  suit,  he  would  not  be  bound  by  the 
judgment,  or  the  conclusion  of  the  court  or  jury  as  to  the 
terms  of  the  partnership,  or  the  amount  of  net  profits,  and 
Duckj  therefore,  might  be  compelled  to  litigate  the  question 
over  again  with  Craig.  For  these  reasons,  we  think  Craig 
should  have  been  made  a  party  defendant.  If  the  com- 
plaint filed  before  the  justice  had  shown  the  partnership, 
and  the  defendant  had  gone  to  trial  upon  the  merits, 
without  making  any  objection  for  the  want  of  proper 
parties,  it  might  have  been  too  late  to  raise  the  objection, 
for  the  first  time,  in  the  Circuit  Court.  But  the  partner- 
ship was  averred  in  the  amended  complaint  filed  in  the 
latter  court,  and  not  in  the  original  compUunt  before 
the  justice,  and  the  objection,  therefore,  was  properly 
raised  in  the  Circuit  Court  by  demurrer.  The  court  erred 
in  pverruling  the  demurrer  to  the  compliant,  and  for 
that  error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  the  Circuit  Court,  with  instructions  to  sustain 
the  demurrer  to  the  complaint,  and  permit  the  plaintiff 
below  to  amend  his  complaint  and  make  Craig  a  party 
defendant 

D.  8.  Major,  for  appellant. 

W.  &  Solmanj  for  appellee. 
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Hatb  V.  Sbwabd,  Administrator  of  Hats. 

Co«nLiLOT. — A,  hj  hi»  will,  devised  his  real  eeUte  to  hie  irife  for  life. 
Alter  ikt  detth  of  A,  hie  widow  oontinned  to  lire  vpon  tlie  U&d  with  her 
children,  the  eldest  son,  B^  taking  the  mansgement  of  the  land,  and  the 
whole  familj  receiTing  their  snpport  from  the  common  eamingSy  and 
liTing  together  as  one  familj.  After  the  death  of  B^  the  widow  filed  her 
claim  against  his  estate  for  the  rents  of  the  &rm,  and  for  serrices  in 
keeping  house  for  him. 

SMf  that  as  the  OTidence  failed  to  show  any  oontraeti  express  or  implied, 
on  the  part  of  B,  to  rent  the  farm,  or  to  pay  his  mother  for  her  senriees, 
she  was  not  entitled  to  recoTer. 

ffeld,  also,  that  as  B  was  a  minor  at  the  death  of  his  father,  and  oontinoed 
to  lire  with  his  mother  after  he  attained  his  mi^oritj,  as  a  member  of  her 
tismilj,  she  was  not  entitled  to  reeoTor  for  his  board,  or  he  for  his  labor, 
without  an  agreement  to  that  effect. 

APPEAL  from  the  Madison  Common  Pleas. 

Elliott,  0.  J. — The  appellant  filed  a  claim  in  the  Com- 
mon Pleas  Conrt,  against  the  estate  of  John  BaySy  deceased, 
as  follows : 

^^The  estate  of  John  HaySj  deceased,  Dr.  to  Hannjoh  Hays. 

June  16, 1863.— To  rent  of  fSum  of  which  Silas 

Bays  died  seized,     ....        41,416  00 
To  labor  in  keepinfi^  house  for  John  Hays^ 
deceased,  J     .       .        .       .  584  00 


12,000  00 


The  account  Was  verified  by  an  affidavit. 
The  appellee,  the  administrator  of  the  estate,  appeared 
and  filed  an  answer  of  several  paragraphs,  via: 

1.  The  general  denial. 

2.  Payment. 

8.  The  statute  of  limitationa 
4.  Set-off. 
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BeplicatioD  in  denial  of  the  eecond^  third  and  fourth 
paragraphs. 

Trial  hy  jury ;  finding  and  judgment  for  the  defendant. 
Exceptions  were  properly  taken  to  the  overroling  of  a  motion 
by  thepkintiff  for  a  new  triaL  Theevidence  is  in  the  record, 
andshowa  that  SUas  Hays^  the  husband  of  the  appellant,  died 
seized  of  a  fiom,  on  which  he  resided,  in  Madis<m  county, 
in  J)ecember^  1848,  leaving  a  £unily  consisting  of  his  widow, 
(the  appellant,)  two  sons,  John  and  Seth,  and  four  daughters. 
By  his  last  will,  he  devised  his  farm,  consisting  of  righty 
acres,  to  the  appellant  during  her  widowhood,  and,  at 
her  marriage  or  death,  to  his  two  sons,  John  and  Sethj  in 
fee,  they  paying  to  each  of  his  four  daughters  $100, 
within  one  year  after  the  marriage  or  death  of  his  widow. 

John  was  the  elder  of  the  two  sons,  and  had  superin* 
tended  his  other's  business  for  some  time  before  his  deaths 
though  he  was  only  of  the  age  of  eighteen  or  nineteen 
years  when  his  father  died. 

The  appellant  and  her  six  children  continued  to  live  on 
the  £um  after  the  death  of  Silas.  John^  being  the  elder  of* 
the  two  sons,  took  the  control  and  management  of  the 
iitock  and  farming  operations,  and  he  and  8dk  perfcmned 
the  labor  on  the  farm.  The  appellant  had  charge  of  the 
hoosehold  affairs,  and  was  assisted  in  her  labor  by  her 
daught^*s.  Thus  they  all  continued  to  live  together  on 
the  farm  as  one  family.  All  received  their  support  fromi 
the  common  earnings,  without  any  special  contract  or 
agreement,  and  without  any  account  or  charges  being  kept 
or  made*  The  three  elder  daughters  married  within  three- 
years  next  succeeding  the  death  of  their  £Kther,and  moved 
from  the  fiEuin,  after  which  the  appelant  and  her  remainiD^r 
daughter  kept  the  houeo^  until  the  death  of  John  in  1863. 

Some  yean  after  the  death  of  his  father,  John  purchased 
eighty  acres  of  land,  adjoining  the  homestead,  for  f  500, 
a  part  of  which,  at  least,  was  paid  from  the  eamings- 
on  the  farm.  John  and  &fA,  before  the  death  of  the* 
former,  cleared  and  put  in  cultivation  the  residue  of  the- 
Vol.  XXIV.— 28 
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eighty  acres  of  land  constitating  the  homestead.  The 
evidence  further  shows  that  John  intended  to  give  Selh  the 
benefit  of  one-half  of  the  eighty  acres  of  land  that  he  had 
purchased,  by  ultimately  dividing  the  whole  one  hundred 
and  sixty  acres  equally  between  them,  but  he  was  taken 
sick  and  died  when  Seth  was  absent  from  home,  and 
his  intention  in  reference  to  the  land  was  not  executed. 

There  is  nothing  in  the  evidence  from  which  an  inference 
can  be  drawn  that  John  rented  the  farm  of  his  mother,  or 
had,  in  any  legal  sense,  the  possession  of  it.  He  was 
a  member  of  his  mother's  family,  the  same  as  each  of  her 
other  children.  The  land  was  hers  during  her  life,  and  she 
was  in  possession  of  and  lived  on  it,  with  her  children, 
as  one  family,  in  harmony.  AU  were  industrious,  and  w)»re 
supported  in  comfort. 

The  evidence  does  not  show  that  John  had  the  possession 
of  the  farm,  and  had  hired  his  mother  to  keep  house 
for  him,  either  by  express  contract,  or  implication,  nor  that 
she  had  agreed  to  pay  him  for  his  labor  on  the  &rm. 
*  The  only  questions  presented  for  our  consideration  arise 
upon  the  instructions  given  by  the  court  to  the  jury. 

The  court  instructed  the  jury  that :  1.  "  In  order  to  entitle 
the  plaintiff  to  recover  on  the  first  item  of  hen  account, 
she  must  establish,  by  a  preponderance  of  the  evidence, 
that  John  Haya  had  the  use  and  occupancy  of  the  farm  by 
contract,  express  or  implied." 

2.  **In  order  to  entitle  the  plaintiff  to  recover  on  the 
second  item  in  her  account,  she  must  prove  that  she  was 
keeping  house  for  John  Hays,  at  his  instance  and  request* 
If  so,  the  law  would  imply  a  promise  on  his  part  to  pay 
what  such  services  were  worth/' 

These  instructions  seem  to  contain  a  proper  enunciation 
of  the  law.  They  were  certainly  pertinent  to  the  issue 
and  evidence  in  the  case,  and  were,  therefore,  properly 
given. 

The  court  also  instructed  the  jury  as  follows:  <*If  you 
find,  from  the  evidence,  that  the  deceased,  at  the  time  of 
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his  fatlier^s  death,  was  a  minor,  under  the  age  of  twenty- 
one  years,  and  remained  with  his  mother,  the  plaintiff,  for 
a  number  of  years  after  he  attained  the  age  of  twenty-one 
years,  without  any  agreement  as  to  wages  for  his  labor, 
and  no  agreement  that  he  was  to  pay  for  his  board,  the 
pliuntiff  cannot  recover,  in  this  case,  for  work  and  labor  in 
keeping  house  for  said  JohnJ* 

We  think  there  is  no  valid  objection  to  this  instruction. 
The  appellant's  counsel  concedes  that  if  the  son  had  lived 
with  the  falheTy  under  the  circumstances  stated  in  the 
instruction,  the  law  would  be  a^  stated,  but  does  not  think 
the  rule  applicable  in  the  case  at  bar,  as  here  the  son 
was  living  with  his  mother.  Ko  authority  is  referred  to,  or 
reason  given  for  the  distinction,  and  we  do  not  think 
any  exists.    There  was  no  error  in  giving  the  instruction. 

Other  instructions  were  given  and  excepted  to,  but  no 
point  is  made  upon  them  in  the  appellant's  brief,  and  they 
seem  to  be  unobjectionable. 

The  verdict  is  clearly  sustained  by  the  evidence^  and 
we  think  the  judgment  should  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

W.  R.  Pierse  and  IT.  D.  Thampsony  for  appellant 

•71  TT.  Sansberry  and  J.  W.  DaviSy  for  appellee. 


Jennbss  r.  Jenness. 


HvsBAVB  AMI}  Wnrs. — Dokicil. — The  general  rule  ia  that  the  demidl  of 
the  wife  is  determined  by  that  of  the  husband.  Thit  mle  reevlte  fSram 
the  legal  identity  of  hnsband  and  wife,  oonstitating  them  one  person  in 
law,  and  from  her  dnty  to  dwell  with  him.    Page  857. 

Same. — Jueisdictioii. — But  where  there  has  been  a  final  separation  of 
husband  and  wife,  and  they  hare  their  actual  permanent  residenee  in 
dif^rent  states,  the  domieU  of  the  husband  eannot  be  regarded  as  fixing 
that  of  the  wife,  so  as  to  oonfer,  or  oust,  the  Jnrisdiotioa  in  a  suit  for 
diroree.    Page  8M. 
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Samb. — CBOM-Pnmx<Mi. — It  a  not  BMcaMryi  undor  cmr  ftfttnU^  that  tka 
defeikUuit,  im  an  action  for  diroroe^  abonld  be  a  resident  of  tide  State,  ia 
order  to  file  hia  cross  petition^  and  oMain  the  affirmatiTO  relief  wbkh  it 
may  aathoriie. 

APPEAL  from  the  Mami  Circuit  Court. 

Fbazeb,  J. — The  appellant  filed  his  petition  against 
the  appellee,  his  wife,  for  divorce.  The  wife  answered, 
and  also  filed  a  cross-petition,  praying  a  divorce  in  her  own 
behalf,  and  thereupon  the  appellant  dismissed  his  petition, 
and  answered  the  cross-petition  by  a  general  denial 
Upon  trial,  the  court  found  the  facts  specially,  and  its 
conclusions  of  law  thereon,  and  decreed  a  divorce  to  the 
wife,  with  $800  dollars  as  alimony.  The  husband  appeals. 
The  special  findings,  so  far  as  need  be  set  forth  to  exhibit 
the  questions  before  us,  are  as  follows : 

That  the  parties  were  lawfully  married  some  eighteen  or 
twenty  years  ago ;  that  they  have  never  had  a  child ;  that 
the  wife  has,  for  most  of  the  time  since  her  marriage,  been  an 
invalid;  that  the  plaintiff  was  guilty  of  mistreating  her, 
as  charged  in  the  cross-petition,  and  that  she  is  entitled  to 
a  divorce  and  $800  alimony ;  that  she  resolved  three  years 
ago  last  fall,  to  part  from  him,  and  go  to  live  with  her 
father  and  brother,  in  tiie  State  c^  PlmTisylvainaf  and 
accordingly  left  at  that  time  with  her  father,  and  has  been 
living  ever  since  with  her  father  and  brother,  in  that  state, 
without  any  intention  of  returning  to  this  state  to  reside 
here ;  that  she  never  did  return,  except  to  defend  this  suit, 
last  fall,  and  at  the  present  time,  and  to  prosecute  her 
cross-petition,  and  intends  to  return  to  that  state  on  the 
coQcluaion  of  the  present  trial,  and  the  conclusioBS  of  law 
upon  theae  facts  are : 

1.  That  the  court  has  jurisdiction  to  try  and  determine 
the  cross-petition,  by  reason  of  having  acquired  jurisdiction 
to  try  the  petition  of  the  plaintiff  and  that  the  disnussal 
of  that  petition  dK>es  not  oust  thai;  jurisdiction,  and  that  it 
was  not  neccroaary  fer  the  wifo  to  allege  or  prove  that  she 
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was  a  bona  Jide  resident  of  the  state  for  one  year  previous 
to  filing  said  cross  petition. 

2.  That  if  it  were  necessary,  the  wife  has  not  lost 
her  domicU  in  Miami  county,  Indiana^  by  reason  of  her 
residence  in  Pennsylvania^  and  is  to  be  deemed  and  taken 
as  a  resident  of  the  same  county  with  her  husband, 
(because  of  his  domicil  here,)  and  for  the  purposes  of  this 
suit.. 

Proper  exceptions  to  the  conclusions  of  law  of  the  court 
below,  present  two  questions  for  our  determination. 

1.  In  case  of  final  separation  of  husband  and  wife,  and 
their  actual  permanent  residence  in  different  states,  is  the 
domicil  of  the  husband  to  be  regarded  as  fixing  that  of 
the  wife,  so  as  to  confer  jurisdiction  in  a  divorce  case? 

In  the  view  we  entertiun  of  tfie  case  before  us,  this 
question  is  not  now  important.  But  it  is  in  the  record,  and 
has  been  argued  by  counsel,  and  it  is  probably  our  duty 
noTv  to  decide  it. 

The  general  rule  undoubtedly  is  that  the  domicil  of  the 
wife  is  determined  by  that  of  her  husband.  This  rule 
results  from  the  legal  identity  of  husband  and  wife,  consti- 
tuting them  one  person  in  law,  and  from  her  duty  to  dwell 
with  him.  But  it  is  argued,  on  behalf  of  the  appellant, 
that  the  identity  of  domicil  is  a  presumption  which  may  be 
rebutted  in  a  divorce  case;  that  any  act  of  the  husband 
which  entitles  the  wife  to  a  divorce,  inmiediately  dis- 
charges her  from  any  obligation  to  dwell  with  him ;  that,  in 
Buch  a  case,  she  must  separate  from  him  to  preserve 
her  legal  rights,  or  the  cohabitation  will  be  a  condonation 
of  the  act;  and  that  when  the  duty  of  dwelling  together 
ceases,  the  presumption  must  also  cease. 

There  is  much  force  in  this  argument,  and  it  is  not 
without  direct  authority  to  support  it  In  Schonwald  v. 
Schomoaldy  2  Jones  Eq.  B.  (N.  C.)  367,  it  was  held  that 
'<  the  maxim  that  the  domicil  of  the  wife  follows  that  of 
the  husband  cannot  be  applied  to  ^ve  jurisdiction."  And 
it  was  dedded  that,  at  any  rate,  the  statute  of  North 


858  SUPREME  COURT  OP  INDIANA. 

Jeaaeas  «.  JeaacM. 

CaroUna^  requiring  three  years  residence  there  before 
a  party  could  sue  for  divorce,  meant  actoal  residence; 
a  living  there  in  fact ;  that  any  other  construction  would 
defeat  the  purpose  of  the  statute,  which  was  to  prevent 
the  residents  of  other  states  from  obtaining,  in  the  courta 
of  that  state,  divorces  when  they  could  not  obtain  them 
at  home.  But  precisely  the  contrary  doctrine  has  been 
held  in  MasaachuseUs.  In  Greene  v.  Greene,  11  Pick.  410, 
the  husband,  while  residing  in  Ehode  Idand,  abandoned  his 
wife,  and  removed  to  MaasaekuseitSy  she  continuing  for  five 
years  to  reside  in  Wuxle  Jdand,  when  she  went  to  the 
county  of  his  domicil  in  MassachusettSy  and  immediately 
sued  for  a  divorce  a  mensa  d.  thoro.  The  statute  required  a 
residence  in  Massachusetts  to  give  jurisdiction.  The  juris- 
diction was  sustained,  upon  the  ground  that  the  domicil  of 
the  husband,  as  a  matter  of  law,  determines  that  of  the 
wife.  But  in  Harteau  v.  JSarteau,  14  Pick.  181,  the  wife, 
after  being  deserted  by  her  husband  in  New  York,  returned 
to  her  former  home  in  Massachusdts  to  live,  and  afterward 
filed  her  libel  there  for  divorce,  the  husband  still  retaining 
his  domidl  in  New  YorL  A  decree  was  refused  for  want 
of  jurisdiction,  upon  other  grounds,  but  it  was  ruled 
that  the  maTrim,  ^'that  the  domicil  of  the  wife  follows  that 
of  the  husband,''  cannot  be  applied  in  such  a  case  to 
oust  the  court  of  jurisdiction ;  that  the  law  will  recognize 
the  wife  as  having  a  separate  existence,  separate  interests, 
and  separate  rights,  in  those  cases  where  the  object  of  the 
proceedings  is  to  show  that  the  marriage  relation  itself 
ought  to  be  dissolved;  otherwise  the  parties  would  stand 
on  very  unequal  grounds,  as  the  husband  could  change  his 
own  domicil  at  will,  and  thus,  in  many  cases,  deprive  the 
wife  of  all  opportunity  of  enforcing  her  rights.  In  full 
accord  with  this  doctrine  is  the  case,  in  our  own  state, 
decided  at  an  earlier  date,  of  Tolen  v.  Ibfen,  2  Blackf.  407, 
In  that  case,  the  parties  resided  in  Kentucky  when  the 
cause  of  divorce  arose.  The  wife  afterward  removed  to 
this  state,  animo  manendi,  and  brought  her  suit  for  divorce. 
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the  husband  never  having  resided  here;  and  it  was  held 
that  the  conrt  had  jorisdiction.  The  doctrine  of  that 
case  has  been  nniversally  adopted  in  practice  here  ever 
since^  and  it  mnst  be  considered  settled.  It  is  a  denial 
of  the  most  essential  municipal  authority,  to  say  that  a 
state  has  no  jurisdiction  to  determine,  according  to  its 
laws,  the  socieJ  status  of  the  people  residing,  in  good  faith, 
within  it;  and  in  doing  so,  it  may,  perhaps,  incidentally 
affect  that  of  people  dwelling  in  other  states.  There  is  no 
principle  upon  which  the  two  Massachusetts  cases  above 
mentioned  can  be  reconciled,  unless  it  be  that  the  wife, 
for  the  purposes  of  such  a  suit,  may  have  two  domicils  in 
separate  states,  either  of  which  gives  jurisdiction.  With 
great  respect  for  a  court  always  ranking  among  the  very 
first  for  the  profound  learning  and  high  character  of 
judges  composing  it,  we  cannot  assent  to  this  propo- 
sition. Under  a  statute  like  ours,  especially,  which  requires 
a  h(n\a  fde  residence  here  for  a  given  time  to  confer 
jurisdiction  in  the  first  instance,  we  must  forget  the 
purpose  of  the  statute  itself,  and  the  just  limits  which  the 
universally  recognized  principles  of  public  law  impose 
upon  every  state,  in  exercising  the  power  of  regulating  the 
domestic  relations,  before  we  can  be  prepared  to  hold  that 
one  who  never  dwelt  here,  is  at  liberty  to  appeal  to  our 
court  as  a  plaintiff  seeking  divorce.  To  do  so  would 
be  to  substitute  a  constructive  residence  for  that  actual 
bona  fide  dwelling  here,  animjo  manendij  which  it  was  the 
purpose  of  our  le^lature  to  require. 

2.  The  remaining  question  depends  upon  the  construc- 
tion to  be  ^ven  to  our  statute  of  divorces.  It  is,  whether 
upon  cross-petition  by  a  non-resident,  our  courts  have 
jurisdiction  to  grant  divorce,  where  the  original  cause  was 
within  the  jurisdiction  ? 

Section  6  of  our  divorce  act  provides  that  "divorces  may 
be  decreed,"  &c.,  "on  petition  filed  by  any  person  who, 
at  the  time,''  &c.,  "shall  have  been  a  bona  fide  resident  of 
the  state  one  year  previous  to  the  filing  of  the  same,  and  a 
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b(mA  fdi  resident  of  the  county  tt  tibe  time  of  filing  sncli 
petition."  By  tiie  eleventh  section  a  mode  is  provided  for 
giving  notice  to  the  defendant  when  not  a  resident  of  this 
fitatOy  and  by  section  14  it  is  enacted  that,  ^4n  addition  to 
an  answer,  the  defendant  may  file  a  cross-petition  for 
divorce,  and  when  filed,  the  court  shall  decree  tho  divorce 
to  the  party  legally  entitled  to  the  same.  If  tho  original 
petition  be  dismiss^  after  the  filing  of  a  cross-petition,  the 
def^dant  may  proceed  to  the  triid  of  tho  cross-petition, 
without  further  notice  to  the  adverse  party/'  These  provi- 
sions must  bo  construed  together,  and  if  it  can  reasonably 
be  done,  full  efiect  must  be  given  to  each  of  them. 

A  brief  review  of  our  recent  l^islation  concerning 
divorces  may  aid  us.  In  1852,  we  permitted  any  resident 
of  the  county  to  apply  to  our  courts,  in  that  county,  for  a 
divorce,  and  his  own  affidavit  of  such  residence  was  made, 
prima  foudcj  sufficient  evidence  of  it.  Under  that  act,  such 
monstrous  abuses  were  practiced,  to  the  ii^ury  of  unsus- 
pecting husbands  and  wives,  in  other  states,  that  our 
statute  became  a  reproach  to  us  abroad.  The  mischief 
was,  not  that  parties  residing  elsewhere  came  to  the 
domicils  of  their  husbuids  or  wives  here,  and,  in  response 
to  their  applications  for  divorce,  obtained  decrees  on  their 
own  behalf,  on  cross-petitions  filed.  Quite  otherwise.  It 
was  that  persons  from  other  states,  leaving  home  upon 
pretended  visits  of  business  or  pleasure,  never  intending 
to  domicil  here,  and,  in  many  cases,  not  remaining  a  day 
among  us,  and  sometimes  not  even  entering  our  borders 
at  all,  had,  by  the  barest  frauds  and  peijuries,  procured 
divorces  in  our  courts.  As  the  fourteenth  section  then 
stood,  the  dismissal  of  the  petition  carried  the  ctobs- 
petition  with  it,  and  enabled  a  plaintifi^,  who  must  be 
defeated  by  the  resident  or  non-resident  defendant  upon 
cross-petition,  by  dismissing  his  petition  as  often  as  a  cross- 
petition  was  ffied,  to  annoy  and  perhaps  exhaust  the 
defendant  so  that  finally  no  defense  would  be  made.    In  a 
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case  like  the  one  before  us,  where  the  defendant  is  a  wife 
redding  in  a  distant  state,  it  is  eas^  to  see  that  this  conse- 
quence might  easily  be,  and  how  nou-resident  defendants 
might  be  outraged.  The  protection  of  the  rights  of  the 
peo][de  of  other  states,  and  a  regard  for  the  good  name  of 
onr  own  state  abroad,  demanded  imperatively  that  both 
sections  6  and  14  should  be  amended  so  as  to  shut  the 
door  against  these  mischiefs  and  abuses ;  and,  accordingly, 
they  were  amended  in  1859,  and  put  in  the  form  which 
we  have  copied  in  a  preceding  part  of  this  opinion.  It  is 
due  to  our  character  as  a  state  to  say  that  this  remedial 
l^islatiion  has  put  an  effectual  check  upon  the  pre-existing 
state  of  affairs,  and  that  it  is  believed  that  the  judges  of 
our  nisi  prius  courts,  by  being  careful  to  require  proof  of 
the  facts  which  give  jurisdiction,  and  our  prosecuting 
attorneys,  by  vi^Iance  in  opposing  divorces,  as  the  law 
requires,  whenever  the  defendant  makes  default,  are  quite 
as  successful  in  preventing  the  fraudulent  practices  of 
which  we  have  spoken,  as  are  the  tribunals  of  most 
of  our  sister  states.  If  these  continue,  they  will  be 
chargeable,  not  to  our  laws,  but  to  those  who  are  introsted 
with  their  administration. 

It  must  be  quite  apparent  that  to  hold  the  requirement 
of  a  yearns  residence  applicable  to  defendants,  as  well 
as  petitioners,  is  not  only  to  give  section  6  a  construction 
not  required  by  its  language,  but  also  to  make  it  conflict 
with  the  general  terms  of  section  14.  Nor  is  this  all. 
A  consequence  would  be,  that  in  two  cases  precteely 
alike  in  their  facts,  the  defendant  in  one  bemg  a  resident, 
and  in  the  other  a  non-resident,  the  former  might  result 
in  a  decree  for  divorce  on  cross-petition,  with  such  alimony 
as  ought  to  be  given  where  the  plaintiff  is  in  fault;  while 
in  the  latter,  that  vindication  of  character  which  can  often 
be  secured  only  by  a  decree,  could  not  be  had  by  the 
defendant,  nor  could  the  alhnony  be  adjusted  upon  the 
basis  of  the  ftct   that  the   defendant  was   the   pttiy 
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aggrieved.  Such  a  discrimination  agunst  non-reddent 
defendants  finds  no  place  within  the  letter  of  the  statate, 
still  less  in  its  spirit,  and  a  constraction  which  would 
allow  ity  would  invite,  in  the  class  of  cases  in  which 
they  could  be  most  successfully  perpetrated,  the  very  worst 
abuses,  which  the  amendment  of  section  14  was  intended 
to  prevent. 

So  far  as  the  decree  affects  the  status  of  the  plaintifi^ 
who  is  a  resident,  and  imposes  upon  him  a  pecuniary 
liability  for  the  alimony  allowed,  which  will  be  effective 
here,  wo  suppose  there  can  be  no  doubt  that  it  was 
competent  for  an  Indiana  court  to  go,  if  it  proceeded 
according  to  our  laws.  Whether  the  courts  of  PennsyliHmia 
will  regard  the  social  condition  of  the  defendant  as  having 
been  changed,  is  not  a  question  for  us.  It  is  to  be  regretted, 
however,  that  questions  of  that  class  have  not  been  always 
dealt  with  upon  general  principles  of  public  law,  rather 
than  maxims  of  local  policy. 

Upon  the  question  in  hand,  we  concur  with  the  learned 
judge  below,  in  his  conclusion  of  law,  <*that  the  Circuit 
Court  had  jurisdiction  to  try  and  determine  the  cross- 
petition,''  &c.,  ^^and  that  it  was  not  necessary  for  the 
defendant  to  prove  that  she  was  a  bonajide  resident  of 
this  state  for  one  year  previous  to  filing  said  cross- 
petition." 

Thus,  while  our  statute  is  intended  to  prevent  non- 
residents from  making  use  of  our  courts  to  perpetrate 
frauds  upon  their  unsuspecting  wives  or  husbands,  by 
coming  here  to  petition  for  divorces,  it,  at  the  same  time, 
arms  them  with  every  weapon  of  defense  which  is  afforded 
to  our  own  people,  when  brought  into  court  at  the  suit 
of  those  whose  bona  fide  residence  here  gives  us  jurisdic- 
tion. As  we  construe  the  statute,  section  14  is  the  com- 
plement of  section  6,  and  both  together  are  well  calculated 
to  protect  non-residents,  prevent  abuses,  and  promote  the 
enlightened  administration  of  justice  in  divorce  cases. 
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The  judgment  is  aflStrmed^  with  1  per  cent,  damages  and 
costs. 
D.  D.  PraU  and  D.  P.  Baldwin^  for  appellant. 
Dickey  and  BUikej  for  appellee. 


FosTRBy  Administrator  of  Navx,  v.  'Poitbbl  and  Others. 

BsTUcw. — Peactice. — Complaint  by  the  defendant  to  leyiew  a  jadgment 
rendered  against  him  by  default  in  the  Fountain  Circuit  Court.  After  the 
complaint  was  answered,  the  court  set  aside  the  default  and  judgment, 
on  motion,  and  allowed  an  answer  to  be  filed  in  the  original  cause. 
After  this  last  answer  was  filed,  the  renue  of  the  action  for  rcTiew  was 
changed  to  the  Tippecanoe  Circuit  Court,  and,  in  the  latter  court,  a 
motion  was  made  and  sustained  to  strike  out  the  answer  filed  in  the 
original  cause,  and  to  Tscate  the  order  setting  aside  the  default  and 
Judgment  Iieare  was  then  granted  to  amend  the  complaint  for  roTiew, 
and|  upon  the  amended  complaint,  an  order  was  entered  setting  aside  the 
original  judgment  A  demurrer  was  then  sustained  to  the  original 
complaint,  and  final  judgment  rendered  for  the  defendant. 

Held,  that  the  Tippecanoe  Circuit  Court  had  authority  to  act  upon  the 
motion  to  Tacate  the  order  of  the  Fnmtain  Circuit  Court,  setting  aside  the 
judgment 

Meld,  also^  that  the  order  of  the  FounUdn  Circuit  Court,  setting  aside  the 
judgment,  was  erroneous,  first,  because  at  the  time  the  order  was  made 
on  mere  motion,  there  was  an  issue  of  fact  pending  upon  the  Complaint 
for  reriew ;  and,  secondly,  because  the  complaint  for  reriew,  if  regarded 
as  a  motion  for  relief,  under  section  99  of  the  code,  came  too  late,  more 
than  one  year  haying  elapsed  since  the  rendition  of  the  judgment 

JTeld,  also,  that  though  the  original  complaint  for  rcTiew  did  not  make  a 
case  which  would  haye  authorized  a  review  of  the  judgment,  but,  at  most, 
only  disclosed  facts  which  would  haye  entitled  the  party  to  relief  on 
motion  within  one  year,  still,  as  it  purported  on  its  face  to  be  a  com- 
plaint for  review,  and  was  so  treated  by  the  parties,  by  changing  the 
venue,  it  must  be  held  to  have  been  a  proceeding  under  the  statute  for  the 
review  of  a  judgment,  and,  hence,  leave  was  properly  granted  to  amend 
the  complaint 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
Fbazbb,  J.  —  This  was  a  complaint  praying  for  a  review 
of  a  judgment  rendered  by  default  in  the  Fountain  Circuit 
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Caurt,  in  &vor  of  Nave^  agunst  the  appellees.  Upon  this 
complaint,  after  it  was  answered,  the  Fountain  Circnit 
Coort  set  aside  the  default  and  judgment,  on  motion,  and 
let  the  defendants  to  the  judgment  in  to  plead  to  the 
complaint  in  that  case.  They  then  answered  tiie  complaint 
in  the  original  cause,  afber  which,  as  we  read  the  record, 
the  venue  in  the  case  for  review  was  changed  to  the 
TXppecanoe  Circuit  Court.  In  the  latter  court,  a  motion 
was  sustained  to  strike  out  the  answer  filed  in  the  original 
cause,  and  to  vacate  the  order  setting  aside  the  original 
judgment.  Thereupon,  the  plaintifis  in  the  complaint 
for  review,  obtained  leave  to  amend  that  complaint,  ^^so  as 
to  make  it  a  complaint  for  review,''  in  the  language  of  the 
record.  A  demurrer  to  the  complaint  so  amended  was 
overruled,  and,  upon  a  refusal  to  answer  further,  the  court 
reversed  and  set  aside  the  original  judgment.  A  demurrer 
was  then  filed  to  the  complaint  in  tiie  ori^^nal  cause,  which 
was  sostaaned,  and  final  judgment  rendered  thereon. 
Nave  appealed,  and  having  since  died,  his  administrator 
prosecutes  the  appeal. 

The  appellant  presents  for  our  consideration  the  question, 
whether  the  Tippecanoe  Circuit  Court  erred  in  ^ving  leave 
to  amend  the  complaint  for  review,  and  the  appellee,  by  a 
cross-error,  questions  the  action  of  that  court  in  setting 
aside  the  order  of  the  Fountain  Circuit  Court,  vacatmg  the 
original  judgment.  It  will  be  seen,  tiierefore,  that  we  are 
not  called  upon  to  consider  some  very  novel  questions 
which  might  have  been  raised  upon  the  record  before  us. 

After  the  Fountain  Circuit  Court  had  vacated  the  judg- 
ment sought  to  be  reviewed,  on  motion  in  the  case  for 
review,  there  was  littie  else  to  be  accomplished  by  that  case. 
A  judgment  for  the  costs  of  it  only  remained  to  be  ren- 
dered to  bring  it  to  a  close.  But  before  that  was  done, 
the  venue  was  changed,  an  affidavit  therefor  having  been 
waived.  Upon  reaching  the  Tippecanoe  Circuit  Court,  it 
was  surely  proper  for  that  court  to  act  upon  a  motion  to 
set  aside  the  order  which  had  been  irregularly  made  to 
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vacate  the  origiual  judgment.  When  that  order  was  made 
on  mere  motion,  there  waa  an  ifisae  of  fact  pending  upon 
the  complaint  for  review.  Besides,  the  &ciB  contained  u» 
that  complaint  were  not  sufficient,  if  true,  to  justify  a 
review.  If  the  complaint  be  regarded  as  a  motion  for 
relief,  under  section  99  of  the  code,  from  the  consequences 
of  excusable  neglect,  (and  nothing  else  waa  averred  thereiB,) 
then  the  action  of  the  Fountain  Circuit  Court  was 
unauthorized,  because  it  was  not  done  within  a  year 
from  the  rendition  of  the  original  judgment.  If  the 
venue  had  not  been  changed,  it  can  hardly  be  doubted  that 
that  court  might  have  corrected  its  own  mistake,  and  it  is 
equally  clear  that  the  court  to  which  the  venue  was 
changed  was  possessed  of  the  same  power.  This  disposes 
of  the  question  presented  by  the  appellee. 

When  the  Tippecanoe  Circuit  Court  set  aside  the  irregcdar 
order  of  the  FourUain  Circuit  Court,  the  case  was  then 
before  it,  as  if  that  order  had  never  been  made,  and  the 
authority  of  the  court  to  give  leave  to  amend  the  complaint 
is  expressly  conferred  by  sections  97  and  691  of  the  code. 

But  it  is  contended  that  the  proceeding  brought  to  Tippe- 
canoe  county  was  an  application  for  relief  under  section  119, 
and  that  the  amendment  made,  introducing  new  matter, 
making  a  proper  case  for  review,  was,  in  fact,  the  com- 
mencement of  a  suit  for  review,  which  must  have  been 
commenced  in  the  court  where  the  original  judgment  was 
rendered,  and  could  not  be  plainted  in  tiie  Tippecarwe 
Circuit  Court.  2  G.  &  H.  279.  We  cannot  adopt  that 
view  of  the  complaint  filed  in  the  Fountain  Circuit  Court 
It  is  true,  as  ah^eady  stated,  that  the  facts  averred  in  it 
were  not  sufficient  to  obtain  a  review ;  at  most,  they  would 
have  only  justified  an  application  for  relief  under  section 
99.  But  that  application  is  summary,  by  mere  motion, 
upon  a  necessary  showing,  requires  no  complaint  or  plead- 
ings, is  made  in  the  original  cause,  and,  inasmuch  as  there 
could  be  no  trial  by  jury  upon  it,  there  could  be  no 
foundation  for  a  change  of  venue  to  another  couniy,  upon 
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the  application  of  either  party.  In  this  case,  the  complaint 
purported  on  its  face  to  be  for  a  review,  and  such  was  its 
prayer;  both  parties  treated  it  as  such  by  maldng  up 
issues,  and  the  appellant  by  moving  for,  and  obtaining,  a 
change  of  the  venue,  and  by  removing  to  Tippecanoe 
county  the  record  of  this,  as  a  separate  cause.  Under 
such  circumstances,  we  think  that  we  must  regard  it,  not 
as  a  mere  motion  in  the  original  cause,  but  as  an  action 
for  review.  That  the  complaint  did  not  state  sulBcient 
facts  for  the  purpose  for  which  it  was  intended,  cannot,  we 
think,  justify  us  in  holding  that  the  cause  was  different 
from  what  it  purported  to  be,  and  fix>m  what  the  appellant 
himself  treated  it  as  being,  though  it  is  true,  as  appears 
from  the  record,  that  the  appellees,  at  times,  regarded  it  as 
a  mere  motion.  In  this  view,  it  is  quite  apparent  that  the 
action  of  the  Tippecanoe  Circuit  Court,  in  allowing  the 
amendment,  was  not  erroneous. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  La  Rue  and  A.  J.  Scush,  for  appellant 

8.  A.  Huff  and  R.  JoneSf  for  appellee. 


PtoKBTT  I?.  This  Statb,  on  the  relation  of  the  Board  of 
Commissioners  of  Hamilton  County. 

Pliadivo. — Salt  against  A  and  his  sureties,  on  a  bond  giren  b/  A  as 
connty  treasurer.  The  complaint  alleged  that  A,  as  such  treasurer,  had 
xeoeived  the  sum  of  $2,000,  which  he  had  faUed,  on  request,  to  paj  OTor 
to  his  successor  in  office. 

JTeld,  that  the  complaint  was  bad,  for  failing  to  show  that  the  money  sued 
for  remained  in  the  hands  of  A  at  the  expiration  of  his  term  of  office, 
and  had  not  been  paid  out  by  him,  on  warrants  properly  drawn  upon 
him,  during  his  continuance  in  office. 

MeH  also,  that  as  the  suit  was  upon  the  bond,  and  not  against  4he  treasurer 
for  money  collected  in  his  official  capacity  and  not  paid  orer,  it  was 
barred  by  the  staute  of  limitations,  after  three  years  ftrom  the  expiration 
of  A's  term. 
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APPEAL  from  the  Howard  Circuit  Court 

Fbazeb,  J. — This  was  a  complaint  against  the  appellant 
and  his  sureties,  upon  his  bond  as  county  treasurer.  Upon  a 
demurrer  to  the  answer  of  the  sureties  having  been  overruled, 
the  plaintiff  refused  to  reply,  and,  thereupon,  the  sureties 
had  judgment.  The  case  was,  however,  proceeded  with 
against  Pickett  alone,  and  resulted  in  a  judgment  against 
him  for  $1,868  40,  from  which  he  appeals. 

The  complaint  alleges  that,  on  the  4th  of  September^ 
1855,  the  appellant  and  his  sureties  entered  into  a  bond 
payable  to  the  State,  in  the  penalty  of  $50,000,  which  is 
filed  with  the  complaint.  The  condition  of  the  bond  is, 
^that  if  the  above  bound  Elihu  Pickett,  who  has  been 
elected  treasurer  of  said  county  of  Hamilton,  will  pay  over 
aU  moneys,  which  shall  come  into  his  hands  for  state, 
county,  school,  road,  railroad,  and  all  other  purposes,  and 
shall  well,  fSuthfully  and  promptly  discharge  all  the  duties 
of  said  office  of  county  treasurer  for  the  said  cotmty  of 
Hamilton^  according  to  law,  then  this  obligation  shall  be 
void,''  &c.  The  complaint  assigns  for  '^  breach  in  said  bond, 
that  said  Pickett  did  not  well,  faithfully  and  promptly 

discharge  all  the  duties  of  said  office ;  that  on  the 

day  of  October,  1856,  one  Jacob  B.  Loher  was  elected  treas- 
urer of  said  coimty,  and,  on  the  7th  of  September,  1857, 
duly  qualified  and  entered  upon  the  duties  of  said  office,  as 
the  successor  of  Pickett;  that  the  sum  of  f 2,000  had  come 
into  the  hands  of  said  Pickett,  as  such  treasurer,  for  state, 
county,  school,  road,  railroad,  and  other  purposes,  which 
he,  though  requested,  fedled,  and  still  fails,  to  pay  to  his 
said  successor,  Ac. 

The  first  question  presented  arises  upon  the  action  of 
the  court  below  in  overruling  a  demurrer  by  Pickett  to  the 
complaint 

The  appellant  argues  that  the  complaint  is  bad,  because 
it  does  not  show  a  state  of  facts  making  it  his  duty  to  pay 
the  money  to  his  successor ;  as  that  the  money  remained  in 
his  hands  when  he  went  out  of  office;  that  the  duty  to  pay 
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to  hiB  successor  does  not  result  from  the  mere  &yc(t  that  the 
money  came  into  his  hands,  becaose  he  was  bound  by  law 
to  pay  it  out  upon  proper  warrants,  drawn  upon  him  from 
time  to  time ;  that  hence  the  complaint  did  not  show  him 
to  be  in  default.  This  argument  cannot  be  successfully 
met.  We  know,  as  a  matter  of  law,  that  state,  school, 
road,  and  other  moneys,  are  required  to  be  disbursed  by 
the  county  treasurer,  frt>m  time  to  time,  to  the  proper 
officers,  and  we  must  presume,  in  the  absence  of  averments 
to  the  contrary,  that  the  proper  warrants  were  drawn 
therefor,  as  the  law  requires,  and  that  school  trustees, 
supervisors,  &c.,  whose  duty  it  was  to  receive  and  expend 
the  funds,  did  present  such  warrants,  and  that  the  treasurer 
paid  them,  as  it  was  his  duty  to  do«  So  that  it  does  not 
result,  because  money  comes  into  the  hands  of  the  treasure, 
that  it  is  his  duty  to  pay  it  to  Iiis  successor.  Whenever 
the  complaint  is  for  failure  to  pay  to  his  successor,  it  ought 
to  be  alleged  that  the  money  remained  in  his  hands  at  the 
ejcpiration  of  his  term.  We  think  it  is  veiy  clear,  there- 
fore, that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  answer  was:  first,  general  denial;  third,  that  the 
cause  of  action  did  not  accrue  within  three  years ;  fourth, 
that  the  cause  of  action  did  not  accrue  within  six  years; 
fifth,  set-ojSl  The  second  paragraph  has  no  importanee, 
and  need  not  be  noticed.  Issues  were  made  upon  the 
answer,  and,  upon  trial,  there  was  a  finding  and  judgment 
for  the  plaintiif,  as  already  stated. 

There  are  some  questions  arising  out  of  the  evidence 
which  demand  our  attention.  Pickett 8  official  term  expired 
September  7, 1857,  and  on  that  day  his  successor  assumed 
the  duties  of  the  office.  This  suit  was  commenced  August 
26, 1868,  which  was  more  than  three,  and  but  a  &w  days 
loss  than  six  years  after  the  cause  of  action  accrued,  for  he 
could  not  fail  to  pay  money  to  his  successor  until  he  had  a 
successor,  and  then  it  became  his  duty  to  do  so  without  a 
demand.    The  third  paragraph  of  the  anaw^  was,  there- 
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fore,  sojstained  by  the  evidence.  Was  that  paragraph  a 
good  bar  to  the  suit  ?  Our  statute  of  limitations,  2  G.  &  H., 
§  211^  p.  158,  requires  such  a  suit  upon  an  officer's  official 
bond,  against  him,  or  against  him  and  his  sureties,  to 
be  brought  within  three  years  after  the  cause  of  action  shall 
have  accrued;  but  it  also  provides  that  an  action  may  be 
brought  against  the  officer  for  money  collected  in  an  official- 
capacity  and  not  paid  over,  at  any  time  within  six  years. 
It  would  appear,  therefore,  that  if  this  was  a  suit  upon  the 
bond,  the  bar  was  complete ;  but  if  it  was  a  suit  agwist 
the  treasurer  for  '^  money  collected  in  his  official  capacity 
and  not  paid  over,"  then  there  was  no  bar  shown  by  the- 
third  paragraph  of  the  answer,  nor  by  the  evidence. 

The  legislature  has  certainly  made  a  distinction,  as  to  the 
period  of  limitation,  between  a  suit  agunst  the  officer  upon, 
his  bond,  and  a  suit  against  him  for  failing  to  pay  over 
money  collected  by  him  as  such,  which  failure  would  be  a 
breach  of  the  bond.  The  difficulty  of  discovering  any 
sound  reason  for  this  distinction  would  not  justify  us 
in  disregarding  the  plain  enactment,  that  the  suit  upon  the 
bond  must  fail  unless  brought  within  three  years.  By 
every  mark  that  could  distinguish  the  one  from  the  other, 
this  is  shown  by  the  complaint  to  be  a  suit  upon  the  bond.. 
Such  is  its  form  and  substance.  It  alleges  nothing  but 
what  was  necessary  to  be  alleged  in  such  a  suit ;  it  alleges* 
a  breach  of  the  bond  as  the  cause  of  action,  and  though  it 
does,  as  it  necessarily  must,  aver  facts  which  need  to  have 
been  alleged  in  a  suit  for  failing  to  pay  over  money  collected 
as  treasurer,  yet  it  contains  much  which  could  only  be 
proper  in  a  suit  upon  the  bond,  and  we  cannot,  therefore^ 
hold  it  to  be  other  than  such  a  suit  Not  having  been 
brought  within  three  years,  as  was  pleaded  and  proved^ 
the  finding  for  the  plaintiff  cannot  be  maintained. 

This  disposes  of  all  the  questions  which  can  properly  be 
regarded  as  being  in  the  record  before  us.  Others  are 
argued,  which  will  doubtless  arise  in  the  further  progress- 
VoL.XXIV.~24. 
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of  Hie  cause,  but  we  do  not  tibink  it  wise  to  vohmteer 
opinioxiB  upon  them  in  adT«Doe. 

The  judgment  is  reversed,  and  the  caoae  remanded,  with 
dh-ections  to  the  court  below  to  set  aside  ail  its  pioeeedings, 
as  to  the  appellant,  after  his  demurrer  to  tiie  ecanplaint, 
and  to  sustain  the  demurrer. 

D.  C.  Gkipmany  W.  Garver^sA M S^Stone^tx appeflanl 

D.  MasSj  for  appellee. 


Maxbdoh  v.  Tee  Seasb,  on  tlie  relation  of  BmBmm  and 

Others. 

In  s  pTooeeding  for  partition  of  T«al  eatato,  a  sale  of  the  land  was  order«^ 
and  A  was  appointed  a  oommissioner,  who,  having  pTen  bond,  and 
teeeWed  part  of  the  purohaee  money,  absconded  with  ^e  seney.  B  was 
aitpointed  hia  snooessoi^  and  an  aotion  was  brooght  on  the  han^  ia  tha 
name  of  the  State,  on  the  relation  of  B,  and  of  0,  guardian  of  J>  and 
ethers,  who  were  not  alleged  to  be  minors,  and  who  were  pari  of  the 
persons  whose  land  had  been  sold.  Demurrer  on  the  groond  that  B  had 
no  legal  eapadty  to  aot  a»  relator,  and  that  the  persons  whoae  land  had 
been  sold  were  the  only  ]irap«r  relatora. 

SeH  tiiat  B  was  not  a  proper  relator. 

ffeldj  also)  that  0  was  not  a  proper  relator^  even  though  B  and  otibsrs  wnit 
minors. 

SM^  also^  that  there  being  no  arerment  that  B  and  othsfs  were  aiaen^ 
they  most  be  presumed  to  haTe  been  adnlta. 

ffiH  also,  that  the  suit  should  have  been  brought  on  tha  vdatim  of  te 
persons  whose  land  had  been  sold. 

SMt  also,  that  the  demurrer  was  sufficient  to  present  the  oldeotion,  under 
the  oode,  that  there  was  "  a  deftet  of  parties  plaintiff." 

APPEAL  from  the  Madison  Common  Pleaa. 

Elliots,  C.  J. — This  suit  wss  first  instituted  in  the 
name  of  the  State  of  Imdianaf  on  the  relation  of  SSmpami^ 
who  is  described  in  the  complaint  as  ^a  cowimiiwioner 
ai^ointed  by  tho  Court  of  Common  Pleas  of  Orm^ 
county,  in  tiie  partition  case  of  Sarah  IXxan  and  others,  in 
said  court/'  on  a  bond  executed  by  Joseph.  Gto^  a  former 
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commisBioner  appointed  by  the  court  in  tibe  same  partition 
suit,  mHi  Maxedon,  the  appellant,  and  one  PajpiCy  as  his 
sureties.  The  object  of  the  suit  was  to  reeover  of  the 
defendants  an  amount  of  money  alleged  to  ha^tre  been 
received  by  Joseph  CoZj  the  former  commissioner,  being 
a  part  of  the  proceeds  of  the  sale  of  certain  real  estate 
sold  under  the  order  of  the  court,  in  said  prooeedixig^  for 
partition. 

The  court  sustained  a^demurrer  to  the  original  cemplaint, 
for  the  reason  that  Simpson  was  not  the  proper  relator. 
An  amended  complaint  was  then  filed,  on  the  relation  of 
Simpson^  as  commismoner,  &c.,  <*and  upon  Uie  relation  of 
John  Dixon,  guardian  of  Solomon  Dixon,  DAcfak  DieoTiy 
Sttas  DixoHy  Bedford  Dixon  and  John  DixonJ^ 

The  complaint  and  proceedmgs  in  the  case  for  partition 
referred  to,  are  made  a  part  of  the  amended  complaint  in 
this  suit,  by  which  it  is  shown  that  the  real  estate  ordered 
to  be  sold,  under  the  proceedings  in  that  case,  was  owned 
in  common  by  Sarah  Dixon,  the  widow  of  ISlas  Dixan^ 
deceased,  and  by  Solovnon,  Deborah,  Silas,  Bedford  and  John 
Dixon,  and  that  said  Sarah  Dixon  was  entided  to  more 
than  a  mokty  of  the  whole.  It  also  appears  by  the  eom- 
plaint  that  Wittiam  Cox  was  first  appointed  by  the  court  a 
commissioner  to  sell  the  real  estate;  that  he  did  sell  the 
same,  according  to  the  tenns  of  the  order  of  the  court,  and 
that  the  sale  was  reported  to,  and  confirmed  by,  the  court, 
but  that  he  died  soon  afterward,  without  having  received 
any  portion  of  the  purchase  money ;  that  the  court  there- 
uxK)n  appointed  said  Joseph  Cox  his  successor,  who  executed 
the  bond  in  suit  And  it  is  averred  that  Joseph  Cox 
coDected  a  large  amount  of  the  said  purchase  mcmey,  and 
left  the  country,  without  having,  in  any  manner,  accounted 
therefor;  that  he  was  removed  by  the  court,  and  said 
Simpson  appointed  his  successor. 

Process  was  not  served  on  the  defendants,  Cox  or  Pm/nt, 
nor  did  either  of  them  appear  to  the  miit.  The  defendant, 
Maxedon,  appeared,  and  moved  to  <<Btrike  the  amended 
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complaint  from  the  files/'  but  the  court  overruled  the 
motion,  and  Maxedon  thereupon  demurred  to  the  com- 
plaint for  the  following  causes : 

^^1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

<<2.  That  A.  J.  Simpsaiif  one  of  the  relators  herein,  has 
no  legal  capacity  to  act  as  relator. 

'^8.  That  the  heirs  of  Sarah  Dixon^  and  others  men- 
tioned as  parties  to  the  partition  suit  referred  to  in  the 
complaint,  are  the  only  proper  relators  herein." 

But  the  court  overruled  the  demurrer,  and  this  ruling 
presents  the  first  question  for  our  consideration. 

The  statute  provides  that,  ^^  every  action  must  be  pro- 
secuted in  the  name  of  the  real  party  in  interest," 
except  that  an  executor,  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another.  It  shall  not 
be  necessary  to  make  an  idiot  or  lunatic  a  joint  party  with 
his  guardian  or  committee,  except  as  may  be  required  by 
statute.  2  G.  &  H.,  §§  8  and  4,  pp.  85  and  36.  Here,  the 
real  parties  in  interest  are  the  persons  who  owned  the  land 
sold  by  the  first  commissioner,  and  who  were  entitled  to 
the  proceeds  of  the  sale. 

The  bond  sued  on  was  not  given  on  a  contract  made  with 
Simpson^  as  commissioner,  nor  in  his  name.  He  had  no 
interest  in  the  money  collected  by  Joseph  Oc,  the  former 
commissioner,  and  secured  by  the  bond.  Nor  do  we 
conceive  that  it  was  at  all  requisite,  in  the  discharge  of  the 
duties  of  his  trust,  whatever  they  may  have  been  under  his 
appointment,  to  sue  for,  or  receive,  the  money  that  had 
come  into  the  hands  of  Cbx,  a  former  commissioner. 

The  other  relator,  JDixoUy  occupies  no  better  condition. 
The  complaint  does  not  aver  that  the  persons  of  whom  he 
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represents  himself  as  guardian  are  infants,  and  as,  without 
such  an  averment,  the  law  presumes  them  of  age,  the 
complaint  is  bad«  Shirley  v.  JSagary  8  Blackf.  225 ;  McGHllU 
eudy  V.  Forsythty  5  id.  485;  Hardy  et  cd.  v.  LemUj  5  Ohio 
Rep.  228. 

If  the  suit  was  brought  on  the  relation  of  the  persons  in 
interest,  by  Dizorij  their  guardian,  without  averring  their 
infancy,  his  name  nught,  perhaps,  be  stricken  out  as 
surplusage.  But  it  is  instituted  on  his  relation,  not  on  the 
relation  of  those  he  professes  to  represent,  and  the  aver- 
ment, therefore,  can  only  be  regarded  as  descriptio  personce. 

But  there  is  still  another  reason  why  the  suit  cannot  be 
maintfdned  in  the  name  of  JDmm  as  relator.  The  statute 
provides  that,  '^when  an  infant  shall  have  a  right  of  action, 
such  infant  shall  be  entitled  to  maintain  suit  thereon, 
and  the  same  shall  not  be  delayed  or  deferred  on  account 
of  such  infant  not  being  of  full  age."  2  G.  &  H.,  §  10,  p.  42. 
And  the  next  succeeding  section  enacts  that,  ^^  before  any 
process  shall  be  issued  in  the  name  of  an  infant,  who  is 
a  sole  plaintifi',  a  competent  and  responsible  person  shall 
consent  in  writing  to  appear  as  the  next  friend  of  such 
infant,"  &c.  from  the  various  provisions  of  the  statute 
referred  to,  it  seems  evident  that  the  action  must  be  brought 
in  the  name  of  the  infant,  by  his  next  friend,  and  not  by  a 
guardian. 

It  should  also  be  observed  that^  from  the  showing  in  the 
complaint,  Sarah  Dixon  is  entitled  to  a  portion  of  the 
money  sought  to  be  recovered,  and  is,  therefore,  a  party  in 
interest,  and  should  be  made  a  party  relator. 

Tlie  demurrer,  though  not  drawn  in  the  language  of  the 
statute,  we  think  should  be  considered  as  raising  the 
objection  "that  there  is  a  defect  of  parties  plaintifi^,"  under 
the  provisions  of  the  code,  and,  for  the  reasons  stated, 
should  have  been  sustained. 

Many  other  questions  are  discussed  by  counsel,  some  of 
which  may  possibly  arise  in  a  future  trial  or  suit,  but,  in 
view  of  the  imperfect  manner  in  which  they  are  presented 
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by  the  confused  record  now  before  us,  we  do  not  fed  called 
upon  to  examine  them.  When  the  proper  parties  an 
brought  before  the  courts  and  the  pleadings  shorn  of  the 
redundant  and  irrelevant  nmtter  now  presented,  and  proper 
averments  made  in  a  form  to  present  the  merito  of  the  oase^ 
the  questions  referred  to  may  not  arise,  but  if  they  do, 
then  will  be  the  proper  time  for  th^  decision. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  susftaiB 
the  demtiirer,  with  leave  to  both  parties  to  amend  their 
pleadings. 

J.lf  T.S.  CbKin^  and  JKotfifc^TI^Ssan,  for  appellants. 

McDmoid  ^  Boache^  for  appellees. 


Bkillen  and  Another  v.  Oabliblb. 

APPEAL  from  the  Marion  Circuit  Court 
Grsoobt,  J.— The  appellants  sued  Carlisle  for  the  pos- 
session of  real  estate,  and  to  enjoin  the  proceedings  in 
certain  criminal  cases,  charging  the  forcible  entry  and 
detainer  of  the  premises  in  controversy.  A  demurrer  to 
the  complaint  was  sustained  in  the  court  below,  which 
presents  the  question  for  decision  in  this  court.  On  the 
6th  of  September^  1848,  James  Blake  and  James  M.  Sa^ 
platted  part  of  out-block  No.  148,  in  the  city  of  Indian- 
apolis j  subdividing  it  into  thirty-two  lots,  numbering  from  1 
to  82,  and  caused  the  plat  to  be  recorded  on  that  day. 
According  to  that  plat,  lots  numbered  21  and  22  of  the 
subdivision  were  bounded  on  the  east  and  west  by  stnught 
lines,  and  on  the  south  by  the  National  Jtoadj  running  in  a 
south-westerly  direction  from  east  to  west.  On  the  2d  of 
JPefrruary,  1862,  Blake  and  Bay  made  another  plat  of  the 
same  part  of  block  No.  148,  maldog,  among  other  things, 
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the  east  and  wert  lines  of  lots  21  and  22  ran  at  right 
angles  with  the  NaUoMl  Boad  for  the  distance  back  of 
thirty^two  feet  This  last  named  plat  iras  acknowledged 
on  the  80th  of  JuMj  1860,  and  recorded  on  the  20th  tA 
August  following.  On  the  2l8t  of  Jdy,  1855,  Elake  and 
wife,  and  JBoy,  conveyed  by  deed  in  fee  to  Danid  OadisUa 
hdn  lot  21,  which  deed  was  recorded  on  the  80th  of  the 
last  named  month.  Under  this  deed,  the  appellants  claim 
title  by  deed  from  one  of  Danid  GarlisU^s  heirs.  On  the 
9th  of  JIfay,  1860,  Bag  and  wife  conveyed  by  deed  in  fee, 
to  the  appellee,  John  Carlisle^  lot  22.  The  dispute  between 
the  plaintiffii  and  defendant  is  about  the  boundary  line 
dividing  lots  21  and  22. 

The  complaint  charges  that  the  defendant  is  in  the 
wroi^gful  possession  of  a  certain  portion  of  lot  21,  describing 
it,  and  that  to  recover  the  possession  of  the  portion  of  lot 
21  so  described,  the  said  James  Skitten  heretofore,  on  &c., 
brou^t  his  action  in  the  Marion  Circuit  Court,  against  the 
defendant,  alleging  that  the  plaintiiF  was,  on  the  lltfa  of 
JvJkh  I860,  seized  and  entitled  to,  and  in  the  legal  possession 
of^  lot  number  21,  in  out-block  number  148,  as  laid  off  by 
Jema  Blake  and  James  M.  Bay^  in  their  addition  to  the 
dty  of  IndianapoltSy  as  per  plat  thereof,  as  recorded  in  the 
recorder's  ofiice  of  Marion  county,  and  that  afterward,  in 
tiie  month  of  Sqptember^  1860,  the  defendant  nnlawfiilly 
entered  upon  and  took  possession  of  some  eighteen  inches 
of  the  east  side  of  said  lot,  and  had  unlawfully  occupied 
the  same  until  that  time,  and  had  unlawfully  and  without 
right  kept  the  plaintiff  out  of  the  possession  thereof,  and 
demanding  judgment  for  the  possession  thersof,  and  also 
1500  in  damages.  That  the  defendant  was  duly  served 
with  a  smnmons  to  appear  in  said  court,  to  answer  the  said 
action ;  that  he  did  appear  by  his  counsel,  and  filed  his 
answer  to  the  complaint,  denying  every  allegation  thereof, 
and  a  jury  being  impanneled  and  sworn  to  try  the  issues 
joined,  returned  the  following  verdict,  to-wit :  "We,  the 
jury,  find  for  the  plaintiff,  and  assess  the  damages  at  |5, 
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and  wo  find  that  defendant  does  unlawfolly  occupy  fifteen 
inches  on  the  front  of  the  east  side  of  lot  21,  mentioned  in 
the  compkint,  ronning  back  seven  and  a  half  feet,  to  a 
point,  belonging  to  the  plaintiff."  A  judgment  was  ren- 
dered on  this  verdict,  and  the  point  made  is,  that  on 
account  of  the  conflicting  plats,  the  verdict  and  judgment 
are  inoperative,  because  of  their  uncertainty,  and  no  bar  to 
this  action.  It  is  shown  by  averments  in  the  complaint, 
that  the  second  plat  was  only  matter  of  evidence  on  the 
trial  of  the  prior  suit.  The  deeds  under  which  the  respec- 
tive parties  claimed  were  also  in  evidence.  By  them  it 
appears  that  the  conveyances  of  lots  21  and  22,  from  Blake 
and  jRay,  were  both  made  before  the  recording  of  the 
second  plat,  showing  conclusively  that  the  trial  must  have 
related  to  the  description  of  these  lots  in  the  first  plat.  If 
there  is  any  uncertainty  in  the  description  of  the  premises 
recovered  in  the  former  action,  it  must  be  sought  for 
elsewhere  than  in  the  conflict  between  the  two  recorded 
plats.  The  description  in  the  former  suit  is  as  certain  as 
the  description  in  the  present  action.  It  is  not  pretended 
that  the  court  below  could  have  enjoined  the  criminal 
proceedings,  and  the  case  in  judgment  must  be  regarded 
simply  as  an  action  for  the  recovery  of  the  identical  real 
estate  recovered  in  the  former  suit. 

We  are  of  opinion  that  the  Circuit  Court  committed  no 
error  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  h  affirmed,  with  costs. 

Ray,  J.,  was  absent. 

J*.  Morrison  and  JR.  L.  WalpoUj  for  appellants. 

L.  Barbcury  J.  D.  JETou^iuiand  J.  T.  Jodbon,  fori^pellee. 
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Wbstfall  V.  Stake. 

A  mortgagee  haTing  filed  a  complaint  against  the  mortgagor  for  foreclosure, 
and  haying  purchased  the  mortgaged  premises  under  the  Judgment, 
afterward  filed  his  complaint  against  A  and  B,  alleging  the  legal  title  to 
be  in  A,  who  had  executed  a  title  bond  therefor  to  B,  who  had  executed  a 
title  bond  therefor  to  the  mortgagor;  that  the  purchase  money  had  been 
paid  to  A,  and  that  the  plaintiff  "was  entitled  to  a  conTcyance  in  fee 
simple."  The  complaint  also  alleged  that  the  plaintiff,  when  he  receiyed 
the  mortgage,  belieyed  that  the  mortgagor  had  a  good  title,  ftc. 

UiH  that  the  plaintiff  ought  to  haye  filed  a  copy  of  each  of  said  title  bonds 
with  his  complaint,  but  that  the  omission  was  cured  by  yerdict,  and 
that  a  motion  in  arrest  of  judgment  would  not  lie. 

HeU  also,  that  the  ayerment  that  the  plaintiff  was  entitled  to  a  conyeyanoe 
of  the  land  in  f^e  simple,  though  defeotiye,  as  alleging  rather  a  conclusion 
of  law  than  facts,  was  sufiScient,  after  yerdict,  to  support  eyidenco  from 
which  such  conclusion  might  haye  been  drawn. 

Reveal  y.  OOwmer^  21  Ind.  289,  oyerruled. 

APPEAL  from  the  Wayne  Circuit  Court. 

ABSTRACT. 

The  appellant  was  the  plaintiff  below.  After  a  trial  and 
finding  for  him  in  the  Circuit  Court,  the  judgment  was 
arrested  on  motion  of  the  appellee.  The  sustaining  of 
this  motion  is  the  only  error  assigned. 

The  judgment  was  arrested  for  a  supposed  insufficiency 
of  the  complaint.  The  complaint  is  for  a  deed,  and  charges* 
that  in  JunCy  1858,  WHUon  Stark  and  wife,  who  were  made 
parties,  conveyed  the  land  to  plaintiff  by  way  of  mortgage,  to 
secure  the  payment  of  (1,800,  due  plaintiff  from  Stark;  that 
plaintiff  accepted  the  mortgage  in  good  faith,  believing  said 
Stark  had  a  good  title  thereto;'  that  at  the  July  term,  1869, 
of  the  Vigo  Court  of  Common  Pleas,  plaintiff  foreclosed  the 
mortgage ;  that  an  order  of  sale  was  issued  on  the  decree, 
by  virtue  of  which  the  sheriff,  on  the  7th  day  of  Septmhetj 
1859,  sold  and  conveyed  the  land  to  plaintiff;  that  after  the 
sale,  plaintiff  discovered  that  WUson  Stark  held  the  land  by  a 
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title  bond  executed  to  him  by  the  defendant  Simpson  l^ark; 
that  the  legal  title  was  in  Jacob  JEmestj  who  was  made 
defendant,  and  that  Ernest  had  executed  a  title  bond  for 
the  lands  to  Simpson  Stark^  who  had  pidd  to  him  the  foil 
purchase  money,  and  WHs^m  Stark  had  paid  J^mpson  Stark 
all,  or  nearly  ail,  the  purchase  money.  There  was  also  an 
allegation,  by  way  of  amendment,  that  Simpson  l^ark  had 
advanced  the  lands  to  WUson  Starkj  who  was  his  son,  and 
put  him  in  possession,  and  that  he  had  made  valuable 
improvements.  The  complaint  vras  all  in  one  paragn^h, 
and  the  prayer  was  for  a  conveyance  from  Ernest. 

There  was  no  demurrer  to  the  complaint,  nor  »iy  motion 
to  strike  out  or  separate  the  complaint 

The  answer  was,  first,  a  general  denial;  second,  an 
argumentative  denial,  or  matter  amounting  to  such,  to  whidi 
there  was  a  reply  in  denial.  There  was  a  third  answer, 
which  set  up  that  the  land  had  been  conveyed  to  a  tiiird 
person  since  the  commeacement  of  the  suit.  This  was 
held  bad  on  demurrer. 

Bat,  J. — The  appellee  insists  that  the  motion  in  arrest 
was  properly  sustained,  because  a  copy  of  the  title  bonds 
from  Blmest  to  Simpson  Stark^  and  from  Simpson  Stark  to 
WUson  Starky  were  not  filed  with  the  complaint.  These 
bonds,  he  insists,  are,  in  part,  the  foundation  of  the  suit 
This  position  is,  in  our  opinion,  correct  The  claim  of 
appellant  is  that  he  is  equitably  invested  with  the  title  held 
by  WUson  Starkyhj  yirtae  of  the  mortgage  executed  to  him 
by  said  Wilson^  and  the  foreclosure  of  the  same,  and  sale 
and  conveyance  of  the  property  to  him  by  the  aheriff. 
It  would  then  rest  upon  the  appeUant  to  show,  by  aver* 
ment  in  his  complaint,  that  WUson  Stark  was  entitled  to  a 
deed  from  Simpson  Stark^  and  that  Simpson  Stark  was  in  a 
position  to  demand  and  enforce  a  conveyance  from  JShmest. 
If  WU$on  Stark  were  attempting  to  enforce  a  deed  from  hia 
oc^eftndant,  JSbieri ,  by  virtue  of  the  title  bonda  from 
Ernest  to  Simpson  Stark^  and  from  Simpson  Stark  to  him. 
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there  can  be  no  qtieetion  that  the  title  bonds  would  be 
the  foondation  of  his  action^  and  that  copies  of  them 
should  be  filed  withtheoomplaint,  or  proper  ayennentsnuide 
excusing  snch  copies,  and  showing  that|  by  the  terms  of  the 
bondsy  he  was  entitled  to  esdarce  a  deed  from  Hie  obl^rs. 
The  averments  showing  appellant  to  have  equitably  acquired 
the  title  of  WUson  Stark,  furnish  no  cause  of  actk>n  against 
the  other  defendants,  and,  as  to  them,  his  claim  rests  upon 
the  promise  to  convey  contained  in  the  bonds.  Those 
instruments,  therefore,  constitute  the  foundation  of  his 
action  agamst  those  defendants.  It  has  been  heretofore  held 
by  this  court,  that  advantage  might  be  taken  by  d^tnurrer, 
of  the  omission  to  file  a  copy  of  the  written  instrument 
which  is  the  foundation  of  the  action,  and  we  have  followed 
the  ruling,  although,  had  it  been  presented  to  us,  as  the 
court  is  now  ccmstituted,  as  an  undecided  questioiv  we 
should  have  hesitated  before  holding  that  the  defect  could 
have  been  reached  otherwise  than  by  a  motion  to  require 
the  filijQg  of  the  copy.  It  seemed,  however,  to  present 
simply  a  question  of  practice,  involving  no  substantial 
ri^t,  and  having  been  long  eetded,  we  did  not  feel  it  our 
duty  to  disturb  the  decisions  placing  it  at  rest  When, 
however,  we  are  oaQed  upon  to  foUow  up  these  decisions, 
aad,  upon  the  reasoning  on  which  they  rest,  to  hold  that 
advantage  may  be  taken  of  the  defect,  which  is  but  matter 
of  foim,  to  arrest  the  judgment  on  motion,  where  the 
averments  of  the  complaint  are  sufficient,  although  informal, 
to  authorize  the  introduction  of  proc^  which  would  sustain 
the  verdict,  and  where  a  verdict  has  been  reached  upon  the 
merits,  we  cannot  say  that  substantial  rights  are  not 
involved  in  the  decision.  The  averments  in  the  complaint, 
in  this  case,  are  not  formal,  but  they  are  sufficient  to 
authorize  the  introduction  of  bH  the  evidence  necessary  to 
support  the  verdict  obtained  for  the  plaintiff  below.  The 
averment  that  the  appellee  <Ms  entitled  to  a  conveyance  of 
the  fee  thereof  from  said  Emesi"  although  a  conclusion  of 
law,  rather  than  an  averment  of  facts,  still  authorized  the 
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introdaclioii  of  the  evidence  to  show  the  facts  from  which 
such  a  conclusion  might  be  reached.  The  verdict  will  cure 
the  defective  averment.  The  rale  is  stated  thus:  ^<K  the 
pleadings  of  the  party  for  whom  a  verdict  has  been  found 
are  fetnlty,  in  omitting  some  particular  fact  or  circamstance, 
without  which  he  ought  not  to  have  judgment,  but  which  iSy 
neverthdessj  implied  in,  or  inferrible  frorn^  the  findings  of 
those  &cts  which  are  expressly  alleged  and  found,  the 
pleading  is  aided,  (because  the  omission  is  supplied,)  by  the 
verdict.  In  other  words,  the  court,  in  such  a  case,  must 
presume  that  the  fact  or  circumstance  omitted  was  proved  to 
the  jury:'    Gould's  Plead.,  ch.  10,  §  12. 

Lord  Maksfisld,  in  the  case  of  Bushion  v.  AsptnaU^ 
stated  the  rule  to  the  following  effect:  "Where  the  state- 
ment of  the  plaintifi^s  cause  of  action,  and  that  only,  is 
defective  or  inaccurate,  the  defect  is  cured  by  a  general 
verdict  in  his  favor;  because,  to  entitie  him  to  recover,  all 
circumUanees  necessary,  in  form  or  substance,  to  complete 
the  tide  so  imperfectly  stated,  must  be  proved  at  the  tsial, 
and  it  is,  therefore,  a  fair  presumption  that  they  were 
proved."  In  this  view  of  the  question,  we  regard  the 
ruling  of  the  court  sustaining  the  motion  in  arrest  of 
judgment  as  erroneous.  This  conclusion  being  in  conflict 
with  the  ruling  in  the  case  of  Beveal  v.  Conner  et  oLj  21 
Ind.  289,  that  decision  is  overruled. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  render  judgment  upon  the  verdict  for  Hie 
plaintiff.    Costs  against  the  appellee. 

J.  P.  Bairdj  for  appellant 

8mUh  ^  Maekj  for  appellee. 
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Thk  Statb  V.  HiNBT  and  Others. 

A  complaint  upon  a  forfeited  recognisance  alleged  that  A,  the  principal 
obligor,  was  under  arreet,  and  in  the  custody  of  the  Bheriff,  by  rirtne  of 
a  warrant  directed  to  him  by  the  clerk  of  the  Howard  Circuit  Court, 
iseued  by  the  said  clerk  upon  an  information  prcTiously  filed  by  the 
distriet  attorney,  charging  that,  in  the  county,  &c^  A  unlawfnlly  sold 
intoxicating  liquor,  and  that  the  defendants  entered  into  the  recognisance, 
which  was  approTcd  by  the  sheriff. 

BiH  that  the  complaint  was  good. 

The  complaint  also  alleged  that  the  recognisance  was  defectiTe  in  this,  ^that 
the  subscribing  was  <«/b««pA  K,  JJtiMy,  Am'U  j-  Su  Clmr^*  and  it  should  be 
John  St,  Clair  and  Andrew  J.  Smiihf  for  that  the  said  sureties  did  intend 
to  bind  themseWes  jointly  and  seyerally  in  the  aforementioned  sum.'' 
The  copy  of  the  recognisance  filed  showed  that  the  instrument  was  signed 
'''Smith  #  St.  Clair:* 

ffeldf  that  the  aTorment,  though  informal,  was  sufficient. 

APPEAL  from  the  Hmard  Circuit  Court 
Bat,  J. — ^Action  upon  a  forfeited  recognizance.  Demurrer 
to  the  complaint  sustained.  The  appellee  inosts  that  the 
complaint  is  defective  in  not  showing  authority  in  the  officer 
to  tdke  the  obligation.  It  is  shown  that  the  defendant  Smith 
was  under  arrest,  in  the  custody  of  the  sheriff,  by  virtue  of  a 
warrant  to  him  directed  by  the  clerk  of  the  Howard  Circuit 
Court,  issued  by  said  clerk  upon  an  information  previously 
filed  by  the  district  attorney,  charging  that  in  the  county, 
&c.,  he,  Smithy  unlawfully  sold  intoxicating  liquor,  and 
that  the  defendants  entered  into  a  recognizance,  which  was 
approved  by  the  sheriff.  The  allegations  are  clearly  suffi- 
cient. The  complaint  alleges  ^Hhat  said  recognizance  is 
defective  in  this,  that  the  subscribing  wbs^ Joseph  K.  Hmey^ 
Smith  ^  SL  Clair y^  and  it  should  be  John  St.  Glair  snAAndreio 
J.  Smithy  for  that  the  said  sureties  did  intend  to  bind  them- 
selves, jointiy  and  severally,  in  the  aforementioned  sum." 
The  copy  of  the  histrument41ed  shows  that  it  was  signed 
^^Smiih  ^  St.  Clair.''    The  averment,  though  not  formal,  is 
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Bofficient.    2  R.  B.,  §  790,  p.  833.    The  demurrer  ehoald 
have  beea  overruled. 

The  judgment  is  reversed,  at  the  costs  of  appellees. 

D.  WUliamaony  Attorney  General,  for  the  State. 

J.  W.  Bobinsoriy  for  the  appellees. 


Tbb  Boabd  ov  CoiOiiBsnnnBBfi  ow  Fkahsldt  Coxmnj  on 
the  rebrtaon  of  Bbhtlit,  Auditor,  Ae.,  v.  McHlyain. 

A  BQit  on  bdialf  of  a  ooostj  must  be  bronglit  in  tite  name  of  the  board  of 
eommisslotters  of  tiie  eounty,  and  a  oomplaint  in  the  name  of  the  beard 
of  commisBioners,  on  the  relation  of  the  oounty  auditor,  is  bad,  on  a 
demnrrer  aUeging  that  the  plaintilT  has  not  legal  capacity  to  sue. 

APPEAL  from  the  FrarMn  Circuit  Court 
Rat,  J. — The  definidant  below,  the  appellee  here,  demur- 
red, on  the  ground  that  the  plaintiff  had  no  legal  capacily 
to  sue,  and  tiiat  the  &cts  stated  did  not  constitute  a  cause 
of  action.  The  statute  provides  that  the  commissioners 
of  the  county  shall  be  ^  a  body  corporate  and  politic,  by 
the  name  and  style  of  ^  Board  of  ComnnssionerB  of  the 
county  of ,'  and  as  such,  and  in  such  name,  may  prose- 
cute and  defend  suits,"  &c.  1  O.  &  H.  248.  The  statute 
does  not  authorize  the  county  to  sue  in  any  other  form, 
nor  does  it  empower  the  auditor  to  sue  in  the  name  of  the 
county,  or  as  such  auditor,  except  in  the  name  of  the 
state,  in  regard  to  certain  trust  funds.  The  court  properly 
sustained  the  demurrer. 

To  prevent  future  useless  litigation,  we  will  intimate,  that 
where  the  board  of  county  commissioners  have  authorized  a 
bounty  to  be  paid  to  volunteers,  and  have  received  credit  from 
the  government  for  a  soldier  furnished,  and  thecounty  order 
hasbeen  delivered,  asuitcannot  be  maintained  to  recover  the 
order,  because  the  soldier  so  accepted  by  the  government,  on 
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behalf  of  the  eotint]r,  is  not  within  tbe  strict  letter  of  the 
description  of  the  persons  to  whom  the  bounty  is  offered,  or 
because,  at  some  future  date,  the  soldier  has  been  discharged 
by  the  government  from  tiie  military  service,  while  the 
county  still  retains  credit  for  the  volunteer  furnished. 

We  will  also  add,  aa  matter  of  information,  that  upon 
the  sustaining  of  a  demnner  to  a  complaint,  the  code  of 
practice  does  not  abeololely  require  that  a  bill  of  ezoeptioiis 
should  be  taken,  embracing  in  its  limits,  in  hcec  verbaj  tiie 
entire  complaint,  with  all  the  exhibits,  the  demurrer,  the 
wa&oa  of  the  court,  the  exception  taken,  and  all  the  entriiss 
of  the  dark  <tf  record  in  tiie  cause. 

The  ruUng  of  the  court  below  has  been  passed  upon  by 
this  court,in  some  instances,  where  the  recordlias  not  been 
so  voluminous. 

The  judgment  is  affirmed,,  at  the  costa  of  the  tekutor. 

JL  C*  Harmaj  for  appellant. 

W.  Morrowy  W.  H.  Hay  and  «7I  H.  Farqakoary  for  appellee. 


Thb  BxA!Ea^  ogot  the  relation  of  McNbal  and  Others  v. 
Bbnnstt  and  Another. 

ij>iain0nkA9oa'»  Boiro  •*- A  suit  au^  be  «i»ialai&od  on  tho  bond  of  mn 
adminiatrftior,  joint  Mid  seyeral  in  Us  tenns,  against  one  or  aU  of  the 
obligors. 

Saxb. — Therein* at  law  of  an  intestate  may  sne  upon  the  bond  of  the 
adoiinistBator»  to  veeover  tat  assets  oonterted  by  the  adttinistarator  to  his 
own  usoy  and  tat  whieh  he  has  failed  to  aoooont 

Sams. — Sun  agaivst  a  Susbtt. — In  a  suit  against  a  surety  on  the  bond 
of  an  administrator,  the  breach  aUeged  in  the  complaint  was  that  there 
had  eome  to  the  hands  of  the  administrator,  assets  of  the  ralue  of,  &c., 
which  hew  had  ooBrfsrted  te  hia  awa  asey  tad  wheUy  failed  to  aeeoimt  for. 

MM^  that  Ae  bmMh  wasaiieiettt. 
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The  8Uta^  on  the  relation  of  McNeal  and  Othen  v.  Bennett  and  AnoUier 

CoirmrvnoirAL  Law. —  Coxnucr. — Tht  law  in  force  at  the  eommenoe- 
ment  of  the  action  gOTemt  the  remedy,  nnless,  in  the  case  of  a  new 
remedy,  its  application  woold  impair  the  obligation  of  the  contract 

Bamb.  — The  legialatnre,  though  it  cannot  impair  the  obligation  of  a  contract, 
maj  giye  Talidity  to  one  otherwise  inyalid. 

APPEAL  from  the  Jennings  Common  Pleas. 

Gbbgort,  J. — Complaint  on  an  administrator'B  bond, 
joint  and  several  in  its  terms,  on  the  relation  of  the  heirs  at 
law  of  one  Norman  McNealy  deceased.  The  bond  was 
executed  by  one  Angw  McNealj  as  the  administrator  of  the 
estate  of  the  said  Normanj  with  one  of  the  appellants,  and 
three  other  persons,  as  his  sureties.  The  suit  is  against 
Samuel  Bmnetty  sen.,  an  insane  person,  and  his  guardian. 
Angus  McNeal  died  before  the  commencement  of  the 
action.  The  breach  complained  of  is,  that  there  came  to 
the  hands  of  Angus  McNeal^  as  such  administrator,  assets 
of  the  value  of  (1,000,  which  he  converted  to  his  own  use, 
and  wholly  failed  to  account  for. 

Demurrer  to  the  complaint,  because  it  does  not  state 
facts  sufficient,  and  because  there  is  a  defect  of  parties  defen* 
dants,  in  this,  that  all  the  parties  to  the  bond  sued  on 
should  be  made  parties  defendants.  The  demurrer  was 
sustained,  and  this  presents  the  only  question  for  our 
consideration.  There  is  no  brief  on  the  part  of  the  appellee, 
and  we  are  not  informed  of  the  ground  of  the  action  of 
the  court  below. 

The  bond  is  joint  and  several,  and,  at  common  law,  the 
obligee  might  sue  one  or  all  of  the  makers.  We  do  not 
think  the  statute  changes  the  rule.    2  G.  &  H.,  §  20,  p.  50. 

The  bond  was  executed  in  1847,  but  the  remedy  must  be 
sought  under  the  law  in  force  at  the  commencement  of  the 
action,  unless  the  application  of  the  new  remedy  to  the 
contract  would  impair  the  obligation  of  the  latter.  The 
legislature,  so  far  as  the  remedy  is  concerned,  may  validate, 
but  cannot  invalidate  the  obligation  of  a  contract. 

The  heirs  at  law  may  maintain  this  action.    2  O.  &  H. 
§  168,  p.  529. 
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The  breach  aeeigned  is  sufficient  The  State  v.  ScoUj  12 
Ind.  629. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  directions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 

J.  D.  New  and  C.  K  Walker y  for  appellant. 


Miles  r.  Lxngebman. 


GsmniAL  Isam — Pboof  under,  in  Reu.  Actiok.-^A  complaint  for  the 
poMession  of  real  estate  alleged  that  the  plaintiff  was  the  owner  and 
entitled  to  (he  possession  of  the  land,  and  was  kepi  out  of  poesestion 
thereof  \>y  the  defendant.    Answer,  a  general  deniaL 

lleldf  that  under  the  issue,  the  plaintiff  might  prove  thatUhe  executed  a 
conTcyance  of  the  land  during  infancy,  and  disaffirmed  it  on  attaining 
to  fdll  age. 

Imtavt — DiSArFiKMjLjrcB  or  Deed  bt. — One  who  has  disaffirmed  a  con- 
Teyanoe  made  during  infancy  is  not  required  Co  tender  back  the  purchase 
money  to  support  an  action  to  recorer  possession  of  the  land. 

Sake. -^  The  circumstance  that  land  conyeyed  by  an  infant  has  subse- 
quently been  sold  by  the  grantee,  to  a  person  who  did  not  know  of  the 
disability,  will  not,  of  itself,  preyent  the  minor  fh>m  afterward  disaffirm- 
ing the  conreyance. 

Same. — To  estop  the  minor  from  disaffirming  the  couTeyance,  on  arriTing 
at  ftill  age,  some  act  must  haye  been  done,  or  there  must  have  been  some 
omission,  after  reaching  majority,  which  would  work  injury  to  the  person 
In  possession  under  color  of  title,  rendering  the  disaffirmanoe  a  fraud 
upon  him. 

Mabeied  Womak — DfSAiriBMABCB  or  Deed  Executed  bt,  dubiho  Coteb- 
T0BB  abd  Mimobitt. — Though  under  our  present  statute,  a  married 
woman  may  disaffirm  a  oonTcyance  made  by  her  during  minority, 
a.nd  bring  an  action  to  reeoTcr  the  lands,  without  the  assent,  and  even 
against  the  will  of  the  husband,  yet  she  will  not  be  estopped  from 
aToiding  the  couTeyance  merely  by  an  pmission,  for  any  length  of  time, 
during  her  corerture,  to  disaffirm  it,  unconnected  with  any  other  circum- 
stances. 

Saxb. —  An  infant,  being  %/eme  eavert,  joined  with  her  husband  in  the 
eouTeyance  of  her  land  to  A,  who,  subsequently,  without  her  knowledge 
eonyeyed  it  to  B.  Near  ten  years  after  attaining  to  full  age^  being  still 
covert,  she  gave  notice  to  B  of  her  intenUon  to  avoid  the  deed,  and 
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oomflMftoed  •&  aotion  to  rtoorer  poMoaiiott  of  the  land.  Sonio  lAi^t 
improTomenU  had  been  made  upon  ii  after  she  conveyed  it^  of  which, 
howerer^  the  knew  nothing.  8ho  had  resided  within  four  miles  of  the 
land  for  two  years  after  she  mrrit«d  at  ftill  age,  and  within  tea  adlss  of 
it  up  to  lbs  thns  of  triaL 
HM,  that  she  was  not  ostoiped  b7  these  inrennstaBces  firam  ssserting  Utls 
to  the  land. 

APPEAL  from  the  Hendrieka  Circuit  Conrt 

Ray,  J, — This  action  Teaa  brought  by  PauUna  Linger- 
many  to  recover  the  posBession  of  certain  real  estate.  The 
averments  are  her  ownership  in  fee  simple,  and  that  she 
has  been  kept  out  of  possession  wrongfully.  The  appel- 
lant answers,  denying  the  averments. 

The  proof  was  that  the  plaintiff,  being  the  owner  of  the 
real  estate  described  in  the  complaint,  joined  with  her 
husband,  about  seven  months  before  she  came  to  her 
majority,  in  the  execution  of  a  conveyance  of  the  land  to- 
the  Indiana  ^  Illinois  Central  Bailway  Company.  At  the 
time  of  signing  the  instrument,  she  notified  the  agent  of 
the  company  that  she  could  not  execute  the  deed,  by  reason 
of  her  minority.  The  proi)erty  was  subsequently  conveyed* 
by  the  company  to  the  defendant.  Evidence  was  also 
introduced,  on  the  trial,  that  the  plaintiff  had  given  notice 
to  the  defendant  of  her  intention  to  avoid  the  deed. 

The  evidence  of  the  minority  of  tlio  plaintiff,  at  the  time 
of  the  execution  of  the  conveyance,  was  introduced  over 
the  objection  of  the  defendant.  The  objection  urged  is 
that  the  evidence  is  outside  of  any  issue  tendered  by  the 
complaint. 

It  is  also  insisted  that  the  action  cannot  be  maintained, 
because  there  had  been  no  tender  of  the  consideration 
received  by  the  plaintiff  at  the  time  of  signing  the  deed  to 
the  company.  Each  of  these  objections  arises  from  a 
misapprehension  of  the  purpose  of  this  suit.  The  action 
is  not  to  avoid  the  deed  executed  to  the  railroad  eompac^^, 
for  thflit  had  already  been  done  by  the  notice  she  had 
given  to  the  defendant.    The  suit  was  simply  to  obtain 
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poaeessioB  of  real  eatate,  of  ^wbich  ehe  averred  she  war 
the  owner,  «nd  damages  for  its  detention.  The  issue  of 
awnership  certainly^  aatborized  the  proof  that  when  she 
executed  the  deed  to  the  raibroad  company  she  was  a 
minor,  and  that  «he  had,  since  reaching  her  msgority, 
declared  her  will  to  4^void  the  conveyance.  This  is  proof, 
of  a  fact  which  had  idi^eady  tcanspired,  and  a  aingle  link 
in  her  chain  of  title,  and  necessary  evidence  to  support  her 
averment  of  owmership*  But  the  complaint  contains  all 
the  aU^^ons  required  hy  the  statute  in  this  action,  and, 
under  these  fallegatioos,4dl  proof  required  to  establish  title 
is  relevant  to  the  issue  formed  by  a  denial  of  the  complaint. 

The  exception  reserved  upon  the  £Eulure  to  prove  an  offer 
to  return  the  purchase  money  is  not  well  taken.    Where 
the  plaintiff  is  in  the  possession  of  the  property,  an^comes 
into  a  court  of  equity,  aekixig  to  have  some  cloud  removed 
fiom  her  titie,  she  must  restore  any  conAderaticn  received 
from  the  4efendant;   she  must  do  equity.     But  when,  * 
havLdg  by  her  own  act  avoided  the  deed,  she  comes  into  a 
court  of  law,deinanding  possession  of  property  to  which  she  I 
holds  a  perfect  title,  no  equitable  conditions  can  be  imposed  I 
upon  her  by  the  court    She  comes,  not  invoking  the  aid' 
of  the  court  to  remove  a  doud  from  her  title,  but  demand-. 
ing  possession  of  property,  the  title  to  which  ehe  has,  by 
her  own  act,  cendered  perfect,  without  assistance  from  ike 
equitable  power  of  the  court    JPitcher  d  <d.  v.  Laycock  d  al., 
7  Ind.  398. 

It  is  insisted,  however,  tiiat  the  deed  of  an  infant  cannot 
be  avoided  in  the  hands  of  a  subsequent  grantee,  who 
purchased  without  notice  of  the  minority  of  the  person 
executing  the  conveyance  to  his  grantor.  This  position 
can  only  be  sustained  upon  the  doctrine  of  estoppel,  for 
the  grantor  can  convey  no  better  titie  than  he  holds,  and 
eomo  act  must  be  done,  or  there  must  be  some  omission, 
by  the  minor,  after  reaching  nu\)ority,  resulting  in  an  injury 
which  would  render  the  .avoidance  of  the  conveyance  a 
fraud  apon  the  person  jai^posswdon  under  color  of  title. 
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*  The  appeUant  also  insista  that  this  Boit  cannot  be  main- 
tainedy  because  not  commenced  until  after  the  lapse  of 
ten  years  from  the  time  the  appellee  arrived  at  full  age. 
There  was  no  proof  on  the  trial  of  an  actual  affirmance  of 
the  deed  executed  during  infancy,  after  the  appellee  reached 

•  majority.  There  was  proof,  however,  that,  at  the  time  of 
her  conveyance,  she  was  a  married  woman,  and  that  she 
continued  under  such  statutory  disability  at  the  time  of 
the  trial.  2  G.  &  H.,  §  215,  p.  161 ;  id.,  p.  885,  art  48 ;  Doe  v. 
AbemcUhj/j  7  Blackf.  442.  Under  our  present  statute,  the 
wife  may  bring  her  action  in  regard  to  her  own  estate  as 
though  she  were  a  feme  scle;  still  our  le^lature  has  seen 
proper  to  continue  the  protection  formerly  accorded  to  her 
as  a  feme  covert,  although,  as  to  her  power  to  disaffirm  her 
contracts  made  during  minority,  her  legal  disability  has 
been  removed.  She  has  the  legal  power  to  disaffirm  her 
contracts  made  during  infancy,  and  to  bring  her  action 
without  the  assent,  and   even  against  the  will,  of  her 

A  husband.  But  the  legislature  has  not  required  her  to 
f  exercise  that  power  during  coverture.  It  might  result, 
indeed,  that  the  exercise  of  that  power,  without  the  consent 
of  the  husband,  would  impair  the  harmony  of  the  marriage 
•relation.  The  law,  therefore,  having  empowered  the  wife 
to  act,  is  still  careful  not  to  require  such  action  as  might, 
perhaps,  imperil  her  domestic  peace,  in  the  effort  to  secure 
her  property.  We  do  not  decide  that  there  may  not  be 
circumstances  under  which,  having  the  legal  power  to 
act,  the  neglect  to  do  so  would  amount  to  a  fraud  upon 
third  parties,  and  prevent  any  after  disaffirmance  of  her 
conveyance.  Nor  do  we  decide  that  even  her  failul^  tC"  act, 
under  such  circumstances,  would  be  an  affirmance  of  the 
deed,  and  pass  from  her  a  title,  which  our  statute  declares 
can  only  be  divested  by  a  conveyance  in  which' her  husband 
has  united.  The  evidence  does  not  require  us  to  decide 
this  question,  and  it  may  be  that  no  evidence  in  this  case 
could  present  the  point  for  our  consideration,  but  the 
husband,  having  united  with  his  wife  in  the  deed  while  she 
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was  a  minor,  would  be  held  to  be  estopped  from  asserting 
a  right  to  dissent  from  her  affirmance  of  the  instrument 
after  she  reached  her  majority. 

There  was  proof  that  the  raibx>ad  company,  to  whom  the 
appellee  conyeyed  the  land  in  question,  had  notice  both 
of  the  minority  and  marriage  of  the  grantor,  and  that  she 
then  agreed  to  re-acknowledge  the  deed  upon  the  completion 
of  the  road;  that  the  road  was  still  unfinished;  that  she 
never  knew  of  any  contract  or  ofier  of  sale  by  the  company, 
nor  was  she  aware  of  the  conveyance,  or  of  even  the  slight 
improvements  having  been  placed  upon  the  property,  until 
she  gave  notice  of  her  intention  to  avoid  the  deed,  and  the 
suit  was  brought  within  a  few  months  after  that  time* 
The  land  was  unimproved  when  conveyed.  We  hold  that, 
under  these  circumstances,  she  is  not  precluded  from 
asserting  her  title  to  the  land,  although  she  resided  within 
four  miles  of  the  property  for  two  years  after  she  arrived 
at  full  age,  and  within  ten  miles  thereof  up  to  the  time  of 
the  trial.  .^ 

The  judgment  is  affirmed,  with  costs. 

a  a  Nave  and  B.  K.  MioU,  for  appellant 

P.  S.  Kennedy y  for  appellee. 


CuppT  V.  Thb  State,  on  the  relation  of  Gbanthau. 

BAtTAEBT. — A  married  woman  may,  under  the  R.  8.  1862,  proeeenie  aa 

aotion  for  baatardy. 
SiJfi.— WnvBie. — The  teetimonj  of  a  married  woman  ie  admleaible  in 

the  aetion,  to  prove  non-access  by  the  husband,  and  that  the  ohild,  though 

begotten  and  bom  during  the  marriage,  is  a  bastard. 

APPEAL  from  the  SuUivan  Circuit  Court 
Rat,  J. — Prosecution  for  bastardy.    The  relatrix  was  a 
married   woman,  redding  with  her  husband.    She  was 
permitted,  over  the  objection  of  the  defendant,  to  prove 
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iMm-aiec88» by  th«  hnsband;  that  he  had  been  in  the  8rm]r» 
for  more  than  a  year  preceding  the  birth  of  die  ehikL 
Our  statutes,  prior  to  1843,  provided  that  sucb  proceedings 
might  be  instituted  by  any  <^  unmarried  woman.'^  Under 
mch  a^statiste^  it  waa  held  that  a  prosecutioa  could  not  \» 
sustained  on  the  rdation  of  a  married  womanw  SMiA  t. 
The  State,  4  Blackf.  188.  The  statute  waa  dmx^gfA  ixt 
1848,  so  as  to  read,  *^when  any  woman,''  kc^  and  Hie  same 
language  is  used  in  the  present  act.  Whatever  opinion 
may  be  entertained  by  thia  court  upon  the  policy  of  ik» 
change,,  we  cannot,  by  judicial  conatruction,  avoid  it.  Tim 
l^slature  has  clearly  the  power  to  authorize  tbe  i«oceed* 
ii^upon  the  relation  of  <*any  woman,''  and,  hairing  done 
so,  we  have  only  to  sustain  its  action,  and  enforee  the  ham 
as^itnoweaistB*  At  conmion  law,  a  married  woman  waa 
not  a.  competent  witnesa  to  prove  non-accesa  by  the 
htttband,^but  our  statute  has  declared  ^^Ihat  the  mother  of 
tke  ehUd,  if  of  sound  mind,  shall  be  a  competent  witness." 
2  G.  &  H.,  §  8,  p.  625.  A  witness  declared  competent  hfyr 
statute  is  to  be  regarded  as  any  otiier  witness,  and  restric- 
tions imposed  by  the  common  law  cannot  be  applied  as 
restricting  her  testimony,  in  the  face  of  the  cccpMsa  letter 
of  the  statute. 

There  was  no  error  in  overruling  the  objection  of  the 
defendant  to  the  admission  of  the  evidence  of  the  relatriz. 

The  defendant  requested  the  court  to  ^ve  the  following 
instruction : 

'^It  is  against  the  policy  of  the  law,  and  in  contravention 
of  the  marital  relations^  to  permit  either  the  husband)  or 
the  wife,  to  testify  that  a  child  begotten  and  bom  duringllie 
existence  of  the  marriage,  and  whilst  they  were  livinjp 
together,  is  a  bastard." 

The  court  could  not  declare  the  policy  of  the  law  to  be 
in  conflict  with  its  express  deelioation,  and,  tbeiefiiie, 
properly  reftmed  the  instruction  asked. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  Earmaj  for  appellant. 
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BoABo  ov  Equausatiov.— The  boardof  eqnaliMtion  of  a  eitj  ham  bo  powor   j-gT 
to  determine  wliether  property  usesaed  is  taxable  or  not 

BAMK.'^Semble  that  its  power  extends  only  to  equalising  Taluatlons  made  by 
the  assessors. 

CoMfiTunovA&  Law.— EmwAnojt— The  intention  of  seetion  1  of  article 
10  of  the  ooBStitation  of  1851,  waa  to  teave  the  legfslatnre  ai  liberty  to 
encourage  the  establishment  of  institutions  of  learning,  by  exempting 
them  tram  the  usual  burden  of  taxation,  whether  the  enterprise  might  be 
undertaken  on  public  or  priTate  acoount. 

8AJi&-^Thia  immnni^  to  the  founders  of  such  iastitntioiiB  ia  not  in  oonfliet 
with  the  twenty-third  seetion  of  the  bill  of  rights. 

Taxation.— ExxvPTiOH  rnox. — A  building  was  erected  upon  a  lot  in  /fuK- 
ofu^lUf  for  the  use  of  a  literary  and  scientific  institution,  and  the 
premises  were  kept  and  appropriated  for  that  use^  a  corps  of  teachers 
being  employed  in  inafcruoting  large  numbers  of  pupils  in  ancient  and 
modem  languages,  in  the  yarious  sciences,  and  in  the  branches  of 
education  usually  taught  in  colleges.  The  institution  was  conducted  on 
private  account,  and  the  earnings  were  applied  to  the  indiTidual  benefit 
of  the  proprietor. 

ZTsU^  that  under  the  act  of  1861,  the  proprietor  was  exempt  from  taxation. 

Bamb.— By  the  term  ^^institution,"  as  emj^yd  in  said  act,  is  meant  a 
permanent  establishment,  in  contradistinction  to  an  enterprise  of  a 
temporary  character. 

APPEAL  from  the  Marion  CSrcnit  Oonrt 
Fbazbr,  J. — ^This  was  a  suit  by  SturdevarU  to  recover 
$81  90,  paid  as  city  taxes,  tinder  protest,  to  prevent  the 
sale  by  the  treasurer  of  the  prop^*ty  upon  which  the  taxes 
were  assessed.  The  property  taxed  is  generally  known  as 
^MtLearCs  Female  Institute/^  a  plat  of  ground  in  Indiana- 
polis^  less  than  an  acre  in  extent,  with  the  buildings  thereon, 
which  were  erected  for  the  use  of  a  scientific  and  literary 
institution.  McLean^  the  original  proprietor,  for  ten  years 
used  the  premises  for  that  purpose,  until  his  death,  which 
occurred  in  1861,  instructing  young  ladies  in  the  ancient  and 
modem  languages,  in  the  various  sciences,  and  in  all  the 
branches  of  education  usuaUy  taught  in  colleges,  and  was 
assisted  by  a  corps  of  competent  teachers.  Since  MeLean*8 
death,  Sturdevaniy  who  became  the  owner  of  the  properly, 
has  devoted  it  solely  to  the  same  use. 
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Tlie  complaiDty  alleging  sabstantially  the  foregoing  facts, 
was  met  below  hj  a  demurrer  for  the  want  of  sufficient 
facts  to  constitute  a  cause  of  action,  and  for  lack  of 
jurisdiction  in  the  Circuit  Court,  which  was  overruled, 
and  the  questions  thus  made  are  before  us. 

An  answer  was  also  filed,  alleging  that  for  board  and 
tuition  of  pupils  in  the  school,  a  price  was  chaif;ed  against 
each  pupil,  and  received  by  the  plaintifi:*  for  his  own 
benefit,  and  that  from  his  business,  thus  conducted,  he 
derived  large  profits,  which  he  appropriated  to  his  own  use. 
To  this  a  demurrer  was  sustained,  and  the  question  raised 
thereon  is  also  presented  here. 

The  jurisdiction  of  the  Circuit  Court  is  questioned, 
because  the  city  charter  provides  for  a  board  of  equali- 
zation to  hear  and  decide  all  complaints  in  reference 
to  the  assessment  roll,  and  it  is  suggested  that  the  original 
jurisdiction  over  the  question  is  exclusively  in  that  board, 
and  that  the  plaintiff  is  concluded  by  having  failed  to 
make  application  for  reUef  before  that  tribunal. 

We  cannot  concur  in  this  proposition.  The  power  of 
the  board  of  equalization  seems  to  extend  only  to  equalizing 
valuations  made  by  the  assessor,  and  no  authority  is  given 
to  determine  whether  or  not  property  assessed  is  taxable. 
1  G.  &  H.,  §  44,  p.  228. 

Article  10,  section  1,  of  the  constitution^  provides  for  a 
uniform*  and  equal  taxation  on  all  property,  <<  excepting 
such  only  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  specially 
exempted  by  law." 

In  1861,  the  legislature  enacted  that  the  following  pro- 
perty should  be  exempt  from  taxation : 

^' Every  building  erected  for  the  use  of  any  literary, 
benevolent^  charitable,  or  scientific  institution,  by  any  indi- 
vidual  or  individtuilSf  association  or  corporationy  or  erected  for 
the  same  purpose  by  any  town,  township,  or  county,  and 
the  tract  of  land  on  which  such  building  is  situated,  not 
exceeding  twenty  acres ;  also,  the  personal  property  belong- 
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iog  to  any  institittion,  town,  township,  city  or  county,  and 
connected  'with,  or  set  apart  for,  any  of  the  purposes  afore- 
said."   Acts  18G1,  p.  170. 

The  education  of  the  people  is  an  object  of  the  very 
greatest  consequence  in  a  government  like  ours.  It  h 
absolutely  essential  to  its  existence;  and  this  has  been 
received  as  an  axiom  by  all  enlightened  statesmen,  at  every 
period  since  we  have  been  a  nation.  It  largely  pervades 
tho  constitution  of  the  State,  and  its  accomplishment  has 
uniformly  beenaleadingandcheridiedpurposeof  ourlegislo- 
tion.  The  evident  intention  of  the  clause  of  tho  constitution 
above  quoted,  was  to  leave  the  legislature  at  liberty  toencour- 
age  the  establishment  of  institutions  of  learning,  by  exempt- 
ing them  from  the  usual  burden  of  taxation,  whether 
the  enterprise  might  be  undertaken  on  public  or  private 
account.  The  language  is  as  comprehensive  as  it  is  possible 
to  make  it  Kor  would  such  immunity  to  all  individuals 
founding  such  institutions  in  any  respect  contravene  the 
twenty-third  section  of  the  bill  of  rights,  for  all  individuals 
would  be  at  liberty,  upon  the  same  tonus,  to  claim  the 
exemption. 

It  remains,  then,  only  to  consider  whether  the  legislature 
has,  by  that  portion  of  the  act  of  18C1  above  copied,  used 
language  which  wiQ  exempt  the  plaintilf 's  property  from 
taxation. 

The  appellant  indsts  that  the  act  cannot  have  that  effect, 
for  the  reason  that  the  seminary  in  question  is  not  a  literary 
or  scientific  institution,  and  Indianapolis  v.  McLean^  8  lud. 
828y  is  relied  upon  as  an  authority  directly  in  point.  Wo 
do  not  so  regard  it ;  but  if  it  were  so,  we  should  probably 
feci  it  to  be  our  duty  to  re-examine  the  reitooning  of  that 
case.  But  wo  do  not  perceive  that  that  case  in  any  degree 
touches  tlic  question  now  under  consideration.  The  ques- 
tion there  was  whether  the  evidence  was  sufficient  to 
support  the  finding,  and  it  was  held  that  it  was  not, 
because  it  did  not  show  that  the  school  was  a  literary  or 
soieutific  institution.    But  in  the  case  now  in  hand,  the 
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qooBtmnt  an  all  rauwd  t^pon  tiio  pTmwfinga,  by  dcBwnwig^ 
and  the  fiMsts  as  alleged  nziut  be  r^arded  ae  true,  llie 
complaint  ezpreasiy  avers  that  the  boildinga  were  erected 
*^for  the  use  of  a  literary  and  scientific  institntion/'  and 
that  the  premises  have  ever  since  been  ^kept  and  impro- 
priated for  the  nse  of  a  literary  and  scientific  instztntion,'' 
in  which  a  corps  of  teachers  have  been  engaged  in  teachii^ 
large  numbers  of  pupils,  'Hn  ancient  and  modem  Ian* 
goagesy  in  the  varioos  sciences^  and  in  all  the  tomdiea  of 
edocadon  usually  taught  in  colleges."  These  avermeula 
can  leave  no  question  that  Ibe  establishment  i»  a  fiterasy 
and  scientific  institution,  and  consequently  within  the 
express  letter  of  tiie  statute.  It  foDows  that  the  deounier 
to  the  complaint  was  correctiy  overruled. 

The  answer  introduces  into  the  case  the  addition^  &et 
that  tiie  institution  was  conducted  on  private  account,  and 
the  earnings  of  it  applied  to  the  personal  benefit  of  the 
individual  proprietor.  We  have  in  part  anticipaised  the 
question  thus  presented,  by  aimouncing  the  opinion  tiiat 
the  constitution  confers  power  upon  the  legislature  to 
exempt  from  taxation  the  property  of  an  individnal  whidi 
is  devoted  to  educational,  literary  and  sdeotific  purposes. 
Has  tiie  legislature  exercised  this  power?  The  act  of 
1861  amends  the  act  of  1852  by  introdudng  the  wards  in 
italics.  If  there  was  doubt  before,  it  seems  to  us  that  tittie 
can  be  none  since  the  act  of  1861.  We  are  unahfe  to 
conceive  of  any  object  which  could  be  attained  by  tlie 
amendment,  but  to  make  the  matter  perfectiy  clear. 
"Every  building  erected  for  the  use  of  any  literary  or 
scientific  institution,  by  any  individuai  or  indmdtudSf  asaocki' 
tim  or  corporatianj'*  is  exempted  from  taxation.  It  woold 
be  difficalt  to  employ  language  vrihdch  would  more  clearly 
cover  the  case  before  us. 

Nor  does  it  seem  to  us  that  it  will  result,  as  is  appre- 
hended by  counsel,  that  every  pivate  school  roon^  w 
building  containing  sudi  a  school  room,  would  be  exeaiyt 
from  taxation.    To  <d>tain  that  hnm«tw<y,  it  most  hmf% 
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been  "erected  for  the  use  of  a  literaiy  or  Bcientific 
institution.**  This  implies  more  than  the  application  of  the 
property  for  the  time  being,  merely,  to  educational  uses. 
By  the  term  "institution"  is  understood  a  permanent 
establishment,  as  contradistinguished  from  an  enterprise  of 
a  temporary  character.  The  statute  could  not  be  held  to 
comprehend  the  latter,  for  it  would  be  in  no  Just  sense  an 
institution. 

The  judgment  is  affirmed^  with  costs. 

B.  K.  mUottj  for  appellant. 

1>.  MeDmdd  and  JL  O.  Porter^  for  aj^peUoe. 


Emr  and  OQitn  v.  Pmnroir  and  O&em* 

flMS  YO  pjur  ]>Bns.— A  salealNwlatoiit  its  tenM^  te  i3m  miMtnAoik*^ 

m-  debt,  is  not  Toid  nnder  the  set  oonoeming  yolnntM^  aselsnments,  (1  0. 

&  H.  114,)  merely  beoftuae  an  ezoeBS  in  Tslue  of  the  property,  over  the 

amoant  of  the  debt,  was  to  be  returned  to  the  debtor. 
ToLvivTAmT   AssxoimffTs. — The  act  eoooemlng  volnniaxjr  asslgnmeBts 

|1 0.  a  H.  114^)  does  not  apply  to  a  tranate  ef  pnopai!^  nadt  bf  m 

debtor  not  in  embarrassed  or  failing  eireomstanees. 
CovTEACTS,  wBXTSim  Ekties  o&  Divxsiblb. — Whether  a  sale  of  ehattols 

in  part  satisfaction  of  a  debt,  and  a  transfer  of  notes,  at  the  same  time, 

as  cdllatoral  seenrity  for  the  same  deftt,  eonstitnto  sepiffats  IransaetioBi^ 

0t  bni  one,  is  a  qfuestion  for  tbe  jury. 
Baub. —  Though  the  sale  of  the  ehattols  and  the  tranaJbr  «f  tl»a  nates  wern 

in  execution  of  one  agreement^  the  transactions  were  nevertheless  separa> 

ble,  and,  hence,  if  the  transfer  of  the  notes  was  frandiitent^  it  could  not 

•entamlnato  the  sale,  if  hanm  fide,  of  the  ehattols. 
8au.— Juar. — WhaChar  a  sala  is  hoDsal^  cr  not,  is  a  f  srtJaa  Av  the 

jniy. 
Balk  oh  Ezscutiov. — Issvfncxssr  Nonci. — A  sale  of  personal  property 

on  execution,  to  the  execution  creditor,  on  a  notice  of  but  nine  days  of 

Ifte  time  and  place  of  sale^  is  void. 
fiAaa.»-Saaosno«.— A  said  to  BaaaftalaaaalMretf  ilMM^aadfeaiteg 

deUvered  party  DOled  to  deUver  the  lesl. 
ffeid,  that  those  delivered  were  not,  on  account  of  tba*Biii*dfttTti7  ^  t^ 

resty  subject  to  execution  as  the  property  of  A. 
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APPEAL  from  the  Vainderburgh  Common  Picas. 

Prazeb,  J. — This  was  replevin  to  recover  a  quantity  of 
staves.  Two  defenses  were  pleaded.  1.  Geuend  denial 
2.  Property  in  the  defendants.  There  was  a  jury  trial, 
:i  verdict  for  the  defendants,  and  a  judgment  thereon  over 
a  motion  for  a  new  trial.    The  plaintiffs  appeal. 

The  evidence  is  in  the  record,  and  discloses  that  one 
IlawldnSy  a  retail  merchant,  heing  indebted  to  the  plaintiffi 
in  about  the  sum  of  J2,800,  on  the  27th  of  Janwcaryj  1861, 
executed  to  them  an  absolute  bill  of  sale  of  his  stock  of 
store  goods,  and  tho  staves  in  question.  Immediate  posses- 
sion was  taken  of  the  goods  by  the  plaintiffs.  The  quantily 
of  staves  was  not  definitely  known,  but  was  estimated  in 
the  invoice  at  forty  thousand,  "more  or  less,"  and  the  price 
was  to  be  $7  per  thousand.  Before  the  1st  of  Jwm^  the 
staves  in  question,  being  22,859,  and  only  a  part  of  those 
invoiced,  were  counted,  piled,  and  taken  possession  of  by 
the  plaintiffs.  The  balance  of  the  staves  never  were 
delivered,  and  some  of  them  were  not  fully  manufactUFed 
when  the  bill  of  sale  was  executed.  The  goods  and  forty 
thousand  staves  amounted  to  $1255  23.  Hawkins  also 
delivered  to  the  plaintiffs,  at  or  about  the  same  time,  as 
collateral  security,  notes  and  accounts  amounting  to  about 
$2,000.  He  had  other  property  remaining,  which  con- 
siderably exceeded  in  value  all  his  other  indebtednc6& 
The  defendants,  in  April  of  the  same  year,  obtained  a 
judgment  against  Hawkins  for  his  entire  indebtedness  to 
them,  1239  86,  upon  which  execution  issued  on  the  Ist  of 
July  following.  It  was  levied  on  the  staves  in  controversy, 
and,  upon  nine  days'  notice  thereof,  the  defendants  became 
the  purchasers  of  the  staves  at  sheriff's  sale,  with  full 
knowledge  that  the  plaintiffs  claimed  to  own  them,  and 
were  in  possession  of  them.  After  the  sale  by  the  sheriff^ 
the  defendants  took  possession,  and  shipped  them  from 
SuUiwm  county  to  EvansmUe^  and  there  this  suit  was  brought 
Tho  plaintifb  always  admitted  that  the  collaterals  would 
pay  the  residue  of  their  claim,  and  leave  a  balance  for 
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HawkinSy  and  indeed  they  returned  a  portion  thereof  to 
him.  They  were  his  largest  creditors ;  he  owed  them  more 
than  all  others.  The  defendants  contended  below  that 
the  transaction  between  Hawkins  and  the  plaintiffi  was  an 
assignment  for  the  benefit  of  creditors,  and,  therefore,  void 
under  the  act  concerning  voluntary  assignments,  (1  G.  k  H. 
114,)  and  the  court  refused  several  instructions  to  the  jury, 
asked  by  the  plaintifis,  laying  down  the  law  to  be  that  if 
any  surplus  was  to  be  returned  to  Hawkins^  or  applied  on 
his  other  debts,  that  fact  would  not  make  void,  under  that 
act,  what  was  otherwise  an  absolute  sale.  This  was  error. 
We  had  occasion  to  consider  one  aspect  of  this  question  in 
WUeaxon  v.  Annesleyj  28  Ind.  285.  But  in  the  case  now 
before  us,  there  was  not  sufficient  evidence  that  Hawkins 
was  in  embarrassed  or  failing  circumstances ;  and  without 
that  element  in  the  case,  the  act  concerning  voluntary 
assignments  could  have  no  application  to  it  whatever. 
Other  instructions  given  assume  the  law  to  be  the  exact 
contrary  of  what  was  thus  asked  by  the  plaintiffs.  That 
they  were  erroneous  is  so  clear  that  the  appellees  do 
not  attempt  to  sustain  them  in  argument  here. 

Whether  tiie  sale  of  the  personal  property  and  the 
transfer  of  the  collaterals  were  parts  of  the  aitee  transac- 
tion, or  separate  transactions,  was,  if  a  (question  at  ^, 
for  the  jury  to  decide  upon  the  evidende.    Th$  court,  v* '  ^ 
however,  took  that  question  from  the  jury,  by.instructic^     /^ 
which  assumed  that  the  whole  constituted  one  transaction,  .; 
and  thus  mingling  them,  assumed  the  law  \K>J^J}s6X^* 
if  either  was  void,  the  whole  was  void.    This  was  also 
error.    The  two  things,  even  if  both  were  done  in  execution 
of  one   agreement,  were   nevertheless  separable,  and  a 
fraudulent  transfer  of  the  collaterals  could  not  contaminate 
a  bona  fide  sale  of  personal  property;  and  whether  such 
sale  was  an  honest  transaction  was  a  question  for  the  jury, 
which  tiie  court   also  improperly  withdrew  from  their 
consideration.    The  evidence  was  of  such  a  character  that 
this  question  arose  upon  it,  inasmuch  as  there  was  some 
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evidaaoft  tendiiig^o  ehow  tliat  the  whole  Btmgpnmat  was 
dasigaad  by  both  parties  to  dday  other  crediton. 

The  feUomiBg  iostraction^  edced  by  the  plaintifiis  ww 
refuaed: 

<<K  the  jury  beheve,  £roia  the  teetimony,  that  the  cteTes 
in  oontroTorqr  were  pui^diaBed  by  the  defendents  at  sheriff's 
sale,  after  ooly  nine  days'  notioeof  said  sale  had  been  gmn 
by  the  sheriffy  then  thqy  are  choigeable  with  notioeof  aoch 
&ctf  and  such  sale  could  confer  no  title  on  the  defendants." 
Surely  ibis  oqght  to  have  been  §^tmu  The  pnrchaaoB 
were  plaintiflw  in  the  execution^aad  chargeable  with  notice 
of  the  irregularity.  This  is  a  fSuniliar  doctrine  of  the  law, 
and  it  was  a|^plicable  to  the  case  as  made  by  the  evidence. 

Of  the  whole  quantity  of  staves  included  in  the  hail  d 
sale,  only  those  in  controversy  had  ever  beai  delivered  by 
Hawkins  to  the  plaintiffs.  We  suppose  it  to  be  very  dear 
that  a  fiEiilure  to  deliver  a  part  could,  alone,  ccHMtitBte 
uo  sufficient  legal  objection  to  the  plaintiff's  title  to  thoee 
which  hod  ^been  delivered.  But  as  we  understand  the 
third  instruction  given  to  the  jury  at  the  request  of  ibb 
defendants,  it  means  that  if  forty  thousand  staves  wwe 
not  delivered  by  Mxwkins  to  the  plainti£Si,  then  tlioee  in 
controversy,  though  as  to  them  no  act  remained  to  be  done 
by  either  party  to  put  the  plaintifis  in  possession  of  them, 
would  not,  in  law^  be  deemed  delivered,  and  were,  iheiief<xe, 
the  propeity  of  JBiawkina.  We  think  that  this  dsd  not 
express  the  law.    MoffaU  v.  Gremj  9  Ind.  198. 

Tbean[»ellees  insist  that  the  verdict  and  judgment  belaw 
were  so<clearly  right  upon  Hie  evidence,  that  there  ong^ 
to  be  »an  effinnance,  notwithstanding  die  errors  afaeady 
mentioned.  This  is  the  aeoond  time  this  osae  has  appeaod 
here,  (18  Ind.  67,)  and  as  the  4BdDX>unt  in  conisroveny  is  not 
lai^ge,  we  abould  be  veluctant  to  pnotract  the  Ktigalaon 
We  have  acoor^ngly  ewamined  the  evidence  with  can, 
and,  without  ^emhanassiiig  either  parly  by  «xpiiessing  aay 
^igmafm  ma  to  its  pregponderaace,  <ws  perceive  tibat  it  is 
netof  AXihasacter  to  justify ian  affiriaance as  nqped.    &m 
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iKmtmdictofy  igqpon  ^tel  .pointa,  Md  neoesaiaily  IbtoItm 
the  veracity  of  witnesses  in  its  deteiraunation. 

Tbe  jind^gment  is  iieveised^  with  costs^  and  the  oanse 
remanded  for  a  new  trial 

C.  Baker  rvoA  €•  JEL  Mttrah^  for  appellants. 

J.  E.  EtyOit  and  M.  S.  Joimsim^  for  appellees. 


TiAQABDBff  V.  Oarveb  and  Another. 

AmAft.— B«tihvs;Bta»b.— A  motion  wu  iMwdie  in  fho  Cotffiof  Con- 
non  PloM  to  dismiM  tn  S|»pMl  tlmm  «  joiUoo  of  the  pime,  iMCftiito 
aoUlier  tbe  otrtifioita  of  the  jnsiiMp  nor  Uio  9kfpuX  t>ond,  wm  «Un^ 
with  tlie«ppYopriata  revenue  stamp.  LeaTe  waa  granted  to  aitaeh  the 
stamps,  the  JQStice  oanceling  the  stamp  upon  his  eertifieate,  and  one  of 
the  obligors  tlwt  tipon  the  bond.  The  motion  to  dismiss  the  appeal  was 
alU^ward  ^nslained. 

MtH  that  if  the  want  of  proper^etampe  rendered  the  eertiSeate  and  bond 
insoi&cienli  the  appellant  had  a  right,  under  the  statate,  to  have  the 
eertifieate  amended,  and  to  file  a  sufficient  bond. 

BM^  also,  that  as  the  alleged  defect  In  the  certificate  and  bond  was  cured 
by  attaching  the  proper  atamps^  It  iras  error  to  dismiss  the  appeal. 

ffM,  also,  that  while  the  statute  requires,  in  such  ease,  that  a  bond  shall 
be  filed  '*to  the  aooeptanoe  of  the  court|"  it  is  error  to  ref^ise  a  bond,  if 
there  is  no  valid  objection  to  it 

BM,  also,  that  the  cancellation  by  one  of  the  obligors  of  the  stamp 
attached  to  the  bond  was  saffieient. 

APPEAL  from  the  FouMtain  Common  Pleas. 

Elliott,  C.  J.-*-8mt  before  a  justice  of  the  peaee* 
The  appeUant  a^ealed  to  the  Court  of  Common  Pleas, 
and  filed  an  appeal  bond  in  -due  time,  which  the  jnstioe 
approved. 

In  the  Common  Pleas,  the  appeUees  moved  to  dismiss  the 
appeal,  beoanse  neither  the  appeal  bond  nor  the  justice's 
oertifieate  to  the  tseaaaoript  was  fitamped  with  a  United 
SUtUs  revenue  stamp.  By  permission  of  the  court,  proper 
stamps  were  attached  to  the  appeal  bond  and  jostioe^a  oer> 
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tificate,  and  were  canceled,  the  one  by  the  api>e]laaty  and 
the  other  by  the  justice  of  the  peace.  But  the  court 
afterward,  over  the  defendant's  objection,  dismissed  the 
appeal. 

This,  we  think,  was  an  error.  We  do  not  now  determine 
whether,  under  the  act  of  Congress,  stamps  were  required 
to  these  papers,  nor  the  stall  more  important  question  as  to 
the  power  of  Congress  to  declare  void  the  writs,  &c., 
pertaining  to  suits  brought  in  the  courts  of  this  state,  for 
the  want  of  such  stamps.  The  latter  question  is  now 
pending  in  this  court  in  several  cases  in  which  its  decision 
may  be  necessary.  A  proper  disposition  of  this  case, 
however,  does  not  require  that  we  should  pass  upon  either. 

The  statute  regulating  appeals  from  justices  of  the 
peace  requires  the  justice,  on  the  filing  of  a  proper  appeal 
bond,  to  make  out  and  certify  a  complete  transcript  of  all 
the  proceedings  had  before  him,  and  transmit  the  same  to 
the  proper  court,  &c.,  and  provides  that  no  such  appeal 
shall  be  dismissed  for  a  failure  of  the  justice  to  transmit  a 
proper  transcript  within  the  time  required  by  tiie  statute, 
^^nor  for  the  insufficiency  of  the  bond,  if  the  appellant  will 
file  a  sufficient  bond  to  the  acceptance  of  the  court"  to 
which  the  cause  is  appealed. 

It  was  the  duty  of  the  justice  to  certify  up  a  proper 
transcript,  and  if  his  certificate  was  insufficient  for  any 
cause,  it  was  the  right  of  the  appellant  to  have  it  amended. 
The  objection  to  it  was  the  want  of  a  stamp,  and  the 
justice  amended  it  by  affixing  the  stamp  and  canceling  it, 
and  if  the  want  of  a  stamp  rendered  it  defective,  the 
defect  was  cured  by  attaching  it.  And  so  with  the  appeal 
bond.  It  was  a  bond ;  the  justice  had  approved  it  as  such, 
and  granted  the  appeal.  If  the  want  of  a  stamp  rendered  it 
void,  then  it  was  not  a  sufficient  bond ;  but  the  appellant  had 
the  right  to  file  a  sufficient  one,  which  he  did  by  attaching 
the  stamp  to  the  old  one,  and  making  it  sufficient.  True,  Ihe 
statute  requires  that  it  must  be  to  the  acceptance  of  the  courts 
but  if  no  valid  objection  existed  to  it  when  stamped,  and 
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die  Btamp  canceled,  it  waA  error  in  the  court  to  refuse  to 
accept  it,  and  dismiss  tbe  appeal.  The  appeal  bond  was 
executed  by  two  obligors,  and  the  stamp  was  attached  and 
canceled  by  on^  one  of  them,  which,  we  think,  was 
sufficient  The  object  of  the  act  of  Congress  is  to  raise 
revenue,  and  the  stamps  are  required  to  be  canceled  to 
prevent  their  use  a  second  time.  This  was  fully  accom- 
plished by  one  of  the  obligors  canceling  it,  as  required  by 
the  act  of  Congress. 

The  judgment  below  iareversed,  and  the  cause  remanded 
for  further  {Hroceedings  in  accordance  with  this  opinion. 

T^fUm  and  Davicfoon,  for  appellant 


Strawsbb  i;.  Millbb. 


APPEAL  from  the  FouTUain  Common  Pleas. 

Gbbgort,  J. — This  case  involves  the  same  questions 
nded  upon  by  this  court  in  the  case  of  Teqgarden  v.  Oarver 
d  al^  arUCj  p.  899,  and,  for  the  rei^ons  stated  in  that 
case,  the  judgment  of  the  court  below  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  directions  to  overrule  the 
motion  to  dismiss  the  appeal,  and  for  further  proceedings. 

Upton  and  Dooubon,  for  appellant 

MUfard  and  JS^ard,  for  appellee. 


Haxlin  v.  Hatowl 


APPEAL  hom  ^e  Marion  Common  Pleas. 
Gbbqoby,  J. — This  case  was  commenced  before  a  justice 
of  the  peace,  and  appealed  to  the  Court  of  Ccmunon  Pleas, 
VoL.XXIV^26. 
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where  a  motion  to  dismiss  the  appeal  for  want  of  a  sufficient 
appeal  bond  was  sustained.  The  only  objection  made  to  the 
appeal  bond  was  that  it  had  not  been  stamped,  as  required 
by  the  revenue  law  of  the  United  States.  The  appellant 
offered  to  affix  the  stamp  on  the  bond  in  the  court  below  at 
the  time  the  motion  was  made,  but  the  court  refused  to 
allow  it  to  be  done.  This  was  error,  for  the  reason  given 
in  the  case  of  Teagarden  v.  Qarver  et  aLj  arUe^  p.  899. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court,  with  directions  to  overrule  the 
motion  to  dismiss  the  appeal,  on  the  appellant  affixing  a 
revenue  stamp  on  the  appeal  bond,  and  for  further  pro- 
ceedings. 

C.  JSamUnj  for  appellant. 

J.  T.  Dye  and  A.  C.  Harris^  for  appellee. 


Enight,  Administrator  of  McEaohak,  v.  Thb  Toledo  ahd 
Wabash  Railway  Compant. 

Railboads.-— Ih^vbt  to  AxncALS. — The  owner  of  a  bUnd  horae  tamed 
him  oat  upon  the  common  of  a  town,  through  which  a  railroad  ran, 
where  he  was  killed  by  a  passing  train.  The  iigury  did  not  occur  on  any 
street  or  alley,  and  the  track  was  not  fenced. 

Held,  that  the  owner  was  guilty  of  gross  negligence,  amounting  to  a 
wiUingness  to  sufTer  the  iigury  complained  of,  and  hence  he  cannot 


APPEAL  from  the  Wabash  Circuit  Court. 

Greoort,  J. — Suit  to  recover  the  value  of  ahorse  kiUed 
on  the  track  of  the  defendant's  railway,  where  the  same  was 
not  fenced.  The  horse  was  killed  in  the  corporate  limits 
of  the  town  of  Wahashj  but  not  on  one  of  its  streets  or 
alleys.  The  court  below,  on  a  special  finding  and  conclusion 
of  law  thereon,  determined  that  a  railway  company  was  not 
bound  to  fence  its  track  within  the  corporate  limits  of 
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a  town  or  city;  bat  on  this  question,  as  it  is  one  of  impor- 
tance,  and  is  not  necessary  for  the  determination  of  the 
case  in  judgment,  we  give  no  opinion.  We  think  the 
judgment  of  the  court  below  was  right  on  another  ground. 
The  record  shows  that  McKacharij  being  cognizant  of  all 
the  facts,  turned  a  blind  horse  out  on  the  common,  near  the 
track  of  the  appellee's  road,  along  which  trains  were 
passing  eveiy  few  hours,  and  where  the  horse  was  liable  to 
wander  on  the  track  at  any  time,  without  the  ordinary 
power  of  avoiding  the  danger  of  an  approaching  train. 
Under  such  circumstances,  we  do  not  think  the  party 
injured  can  be  heard  to  complain  in  a  court  of  justice;  it 
would  be  a  violation  of  one  of  the  nrn^Tima  of  the  law. 
We  are  aware  of  the  previous  rulings  of  this  court,, 
in  which  it  seems  to  be  held  that  for  the  killing  of  stock 
on  an  unfenced  railway  track,  a  recovery  may  be  had,, 
without  regard  to  the  question  of  diligence  on  the  part  of 
the  owner,  as  well  as  on  the  part  of  the  servants  of  the* 
company.  This  decision  is  not  in  conflict  with  those; 
rulings,  and  we  shall  not  now  examine  their  correctness.. 
We  think  the  case  at  bar  one  of  gross  negligence  on  the 
part  of  the  owner  of  the  horse,  amounting  to  a  willingness 
to  sufier  the  ii\jury  complidned  of. 

The  judgment  of  the  court  below  is  affirmed,  with  costs^ 

J.  U.  Pettitf  for  appellant. 

W.  Z.  Stewart^  for  appellee. 


Thb  Ukxtbd   Statss  Ezpbiss   Compaitt  v.  Bush  and 

Others. 

CoHMOv  CAmBixms.— A  deUrered  to  the  Vfdud  SMa  Sxprw  OwifM^y  % 
paekage  of  monoy,  to  bo  tnnsportod  to  •  point  not  on  the  route  of  tlint 
eompsn  J.  The  package  was  transported  by  the  oompany  to  the  point  on 
iu  Une  nearest  to  the  plaee  of  destination,  and  there  delirered,  as  was 
enstoaiaiy,  to  the  proprietors  of  a  line  of  stages,  known  as  *<  Wkuhw^i 
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Jfi^rtM;'  to  be  omrrled  to  its  destifiatien.  The  rebelpt  gltea  by  the 
UfHted  Sttntn  B^HU  Com^fokif  sUpnlvted  that  the  eompany  vndertoek  to 
forward  the  paokage  to  the  point  nearest  to  its  destination  reached  hj 
that  oompany,  and  that  the  oompanj  should  Wheld  liable  Is  forwarders 
onlj.  The  paokage  was  lost  while  in  the  Otistody  of  ITifolfov'c  Sgf>H$». 
Suit  Dy  the  coiisigiiees  against  the  Vfikii  SmttM  Mi^iu  On^im^  to 
reeoTSr  the  taine  of  thepaokage. 

EMi  that  an  express  oosftpany  nmy  beoome  liable  as  a  oGmnion  carrier, 
though  it  has  not  eomplied  with  the  requiremenls  of  section  2  of  the 
"4.ot  deoUriog  express  companies  to' be  cb]ibn6n)oaiTier8."  (1  G.  ft 
H.827.) 

AM;'alSo»'tfcatthenH'ttif  5es<to  A^pfit/CMlqMiMf  was  only  bound  to  tram- 
port  the  padksge  safely  to  the  point  on  its  line  nearest  to  the  place  «f 
destinatioa,  and  there  deliTcr  it  to  the  proper  carrier,  to  be  forwarded  to 
its  destiilaiion,  and  haying  done  this^'diat  oiuipany  Wis^net  responsible 
Ibr  its  satNle^nent  loss. 

APPEAL  from  the  Ddaware  CSrbmt  Court. 

RAt,  J. — This  action  wtiA  brought  by  the  nt^peltees  to 
cbai^'theappellaiii/ds  a  common  carrier/for  thel^Bsof  a 
pack^  of  money/ for  which  the  following  receipt  had 
been  given : 

^United  Staits  IlxpressOompamfj 

Ch&terfiMy  Ind.,  Sept.  19, 1864 

^Received  of  Pittsfcri ^ Makepeace,  one  package,  said  to 
contain  money,  valued  at  fourteen  hundred  and  forty-three 
dollars  and  40-100,  marked  Iteesej  Rash  ^  Ch.j  FdimunUj 
Ind.j  which  we  undertake  to  forward  to  the  nearest  point 
of  destination  reached  by  this  company,  perils  of  navigation 
excepted,  ^k  ♦  4c  And  it  is  expressly  agreed  that 
the  ifnUed  States  Express  Company  are  not  to  be  held  liable 
for  any  loss  or  damage,  except  as  forwarders  only. 

For  the  proprietors, 
[Signed,]  

The'  appelknt  is  alleged  to  have  been  engaged  in  trana- 
porting  packages,  money,  bank  bills,  goods  and  mer- 
chandise, to  and  from  points  along  the  line  of  the  JS^fl^on- 
taine  lUdlroad^  for  hire.    The  nearest  point  on  liie  line  of 
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said  railroad,  having  commumcation  by  any  e^cpress  with 
Fairnu>rUy  is  Anderson.  The  package,  it  is  averred,  was 
never  delivered  to  the  appellees. 

The  answer  alleged  that  the  package  was  marked,  ^^per 
express,  Beese^  JRtish  ^  Co.j  FairmmJt^  Ind^'  and  that  the 
appellant  delivered  the  same,  at  Anderson^  to  ^^The  Witis- 
laws"  who  were  driving  (poaches  from  Anderson  to  Marion^ 
upon  which  route  Fairmont  is  situated^  to  be  by  them 
delivered  to  said  appell^s.  The  line  was  styled  <<  WinsUm^s 
Express^*  and  conveyed  packages  of  money  and  other 
articles,  delivering  them  along  the  lii)ue  of  travel  for  hire. 
That  the  appellees  had  previously  received  a  package  over 
the  same  line,  from  the  same  parties,  and  were  in  the  habit  of 
sending  packages  by  ^  Winshufs  Expressf^  to  the  office  of 
appellant  at  Anderson.  Said  express  earned  and  delivered 
all  express  package^  which  reached  the  appellant's  office  at 
Andersonj  for  points  upon  and  beyond  the  line  of  said 
"  WinslovD^s  JSxpress  "  route. 

The  reply  alleges  that  the  ^^Winslow  Express^*  was 
a  carrier  for  hire,  ^^and  that  it  was  accustomed  to  receive 
from  said  express  company,  at  said  town  of  Anderson^ 
packages,  goods,  money  and  bank  bills,  and  to  deliver  the 
same  at  the  several  points  on  said  line^  one  of  which  was 
the  said  town  of  Faimumt;  that  the  ^^Winsloy)  Express** 
had  no  other  connection  with  the  appellant.  A  demurrer 
was  filed  to  the  reply,  and  upon  the  court  overruling  the 
demurrer,  the  appellant  suffered  judgment  to  ^o  on  the 
pleadings. 

It  is  evidenti  from  the  pleadings),  that  th^  pi^rties  to  this- 
suit  desire  to  present  fairly  for  our  consideration  the 
question  whether  an  express  company,  under  its  liability 
as  a  common  carrier,  having  received  a  package  for  trans- 
portation which  is  addressed  to  a  point  beyond  the  line 
of  the  company  receiving  t^e  same^  is  authorized,  by 
custom  of  which  the  conngnor  has  knowledge,  to  deliver 
the  same  to  another  express  company,  having  the  same 
liability  as  a  common  carrier,  and   reaching  along  its 
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route,  the  point  named  as  the  destination  of  the  package. 

It  is  insisted,  however,  by  the  appellees,  in  argument, 
that  the  WindawSj  though  engaged  in  the  transportation  of 
money  and  merchandise  for  hire,  were  still  not  an  express 
company,  although  they  so  styled  themselves,  because  they 
had  not  complied  with  the  requirements  of  the  second 
section  of  the  <^  Act  declaring  express  companies  common 
carriers,  and  providing  for  the  safety  of  articles  intrusted 
to  their  care.^  The  act,  however,  simply  defines  who  are 
common  carriers,  and  if  the  argument  be  correct,  then 
no  one  can  become  a  common  carrier  until  he  complies 
with  the  requirements  of  the  law;  the  penalty  declared 
against  all  who  act  as  common  carriers  without  such  com- 
pliance can  never  by  any  poesibility  be  incurred.  We  will 
not,  by  a  construction  so  unreasonable  in  itself,  render  the 
provisions  of  the  statute  of  none  effect.  The  reply  would 
remove  all  doubt,, if  any  existed  after  the  averments  in  the 
answer,  that  the  Winslaws  were,  by  law,  common  carriers. 
BvsseU  V.  Livingston^  19  Barb.  846 ;  Sherman  v.  WdlSj  28 
Barb  403;  Newstadt  v.  AdamSy  6  Duer  43. 

We  might,  perhaps,  rest  the  decision  of  this  case  upon 
the  indorsement  upon  the  package,  ^^per  express,  £eese, 
Bush  ^  Cb.,  FairmmUy  Ind."  and  hold  the  same  to  be  a 
direction  to  forward  by  the  connecting  line  of  express  to 
its  destination. 

Without  resting  the  case  upon  this  construction,  however, 
we  will  proceed  to  determine  the  duty  of  the  canier  in  the 
disposal  of  the  package,  and  his  responsibility  for  the  safe 
delivery  of  the  same.  It  must  now  be  regarded  as  clearly 
settled  upon  authority,  as  well  as  principle,  in  this  country, 
that  express  companies  are  subjected  to  all  the  respond* 
bilities  of  conmion  carriers  of  goods.  The  authorities  are 
numerous.  We  cite  the  following.  The  Mercantile^  ^.,  Ins. 
Cb.v.CAo^e, IE. D.Smith  115;  fifAeman v.  TFelb, 28 Barb. 
403;  Baldwin  v.  American  Express  Company^  28  HL  197; 
26  id.  504;  LoweU  Wire  Fence  Company  v.  Sargent^  8 
Allen  189. 
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Tbe  role  to  be  deduced  from  the  American  decisions 
fixing  the  duty  of  the  common  carrier  of  goods,  is  well 
stated  by  SxBOUDy  J.,  in  the  case  of  JenTieson  v.  The  Camden 
^  Ambay  B.  R.  Co.,  reported  in  4  American  Law  Beg.  234. 
After  a  review  of  the  English  and  American  cases,  he 
announces  the  law  thus :  <^  When  goods  are  delivered  to  a 
carrier,  marked  for  a  particular  place,  but  unaccompanied 
by  any  other  directions  for  their  transportation  and  delivery 
except  such  as  might  be  inferred  from  the  marks  them- 
selves, the  carrier  is  only  bound  to  transport  and  deliver 
tiiem  according  to  the  established  usage  of  the  business  in 
which  he  is  engaged,  whether  that  usage  was  known  to 
the  party  from  whom  they  were  received,  or  not" 

In  the  case  of  Nutting  v.  Connecticut  River  Railroad 
Company^  1  Gray  502,  Mbtcalf,  J.,  in  pronouncing  the 
judgment  of  the  court,  uses  this  language  in  regard  to 
the  duty  of  common  carriers :  ^^  What,  then,  is  the  obliga* 
tion  imposed  upon  them  by  law,  in  the  absence  of  any 
special  contract  by  them,  when  they  receive  goods  at  their 
depot  in  Northampton^  which  are  marked  with  the  names 
of  the  consignees  in  the  city  of  New  York?  In  our  judg- 
ment, that  obligation  is  nothing  more  than  to  transport  the 
goods  safely  to  the  end  of  their  road,  and  there  deliver 
them  to  the  proper  carriers,  to  be  forwarded  toward 
their  ultimate  destination." 

The  law  as  thus  ruled  has  been  recognized  in  a  number 
of  well  considered  cases  by  the  courts  of  other  states,  and 
we  regard  it  as  the  established  rule  in  this  country.  Bed- 
field  on  Bailways,  §  136,  p.  288,  note,  and  cases  cited;  also, 
Hempstead  v.  New  York  Central  Railroad  Co.,  28  Barb.  485. 

The  case  of  Russell  et  al.  v.  Livingston  ^  WellSy  16  Few 
Tork  Bep.  515,  cited  by  appellees,  is  not  in  conflict  witii 
this  rule,  and  does  not  attempt  to  overrule  former  decisions 
of  that  court,  declaring  the  law  as  we  have  stated  it.  In 
the  case  cited,  the  court  held  that  where  the  package  was 
addressed  to  the  care  of  the  agent  of  the  common  carrier 
at  a  point  where  the  article  would  leave  the  carrier's  route, 
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that  sucli  address  imposed  upon  the  canier  the  duty  of 
retaining  the  package  in  the  care  of  his  agent  at  that  point, 
and  that  any  attempt  to  forward  over  another  line  was  a  viola- 
tion of  the  direction  ^ven  by  the  consignor,  and  rendered  the 
carrier  liable.  In  a  later  volume,  {Quimby  V.  VanderbUt, 
17  New  York  Kep.  806,)Dbnio,  J.,  approves  the  rule  thereto- 
fore announced  by  that  court.  His  language  is :  ^^  The  kite 
Court  of  Errors,  in  my  opinion  very  wisely,  limited  the 
English  rule  above  mentioned,  by  holding  that  evidence 
was  admissible  to  show  that  by  the  course  of  business, 
a  transportation  line  receiving  property  without  any 
express  contract,  undertook  only  to  cany  it  over  its 
own  line,  and  then  place  it  in  the  hands  of  the  carriers 
over  the  next  route,  and  that  it  discharged  its  obligations 
to  the  owners  by  delivering  it  to  a  responsible  company 
next  in  order  in  its  passage  to  the  place  of  destination." 

The  Supreme  Court  of  MassaehnsettSj  in  the  case  of 
NoTthetn  R  jR.  Co.  v.  FUchburg  B.  JB.  Co.,  6  Allen 
254,  held  that  a  railroad  company  receiving  goods  for 
transportation  to  a  point  beyond  its  own  road,  having 
safely  transported  the  goods  over  its  own  line,  and 
delivered  them,  with  the  proper  address  or  direction,  to  the 
connecting  carrier,  was  not  liable  for  the  goods  afterword 
converted  by  such  carrier  to  his  own  use,  though  audi 
connecting  carrier  proved  to  be  irresponsible. 

The  answer  and  reply  bring  the  appellant  witliin  the 
rule  of  law  as  we  have  stated  it.  The  receipt  contained 
no  stipulation  that  the  carrier  would  not,  in  accordance 
with  the  usual  custom  of  busmess,  deliver  the  package 
to  the  next  carrier  in  order.  The  demurrer  should  have 
been  sustained  to  the  reply. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded  for  further  action  in  accordance 
with  this  opinion. 

J.  DaviSy  for  appellant. 

J.  Browrdee  and  W.  Marchj  for  appellees. 
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Evrora  v.  Bijlzinsa  and  Another. 

APPEAL  from  the  Franklin  Comnum  Pleae. 

BATy  J.— The  complaint  alleges  that  the  Laurd  Bank 
returned  to  the  assessor  of  the  township  in  which  it 
was  located,  the  sum  of  136,020  aa  the  amount  of  its 
taxable  property;  that  the  auditor,  without  ^ving  the 
notice  required  by  statute,  placed  upon  the  duplicate  the 
sum  of  956,000  as  chargeaJble  against  the  bank  for  taxation, 
and  that  the  auditor  and  treasurer  of  the  county  seized 
upon  the  property  described  in  the  complaint,  and  were 
about  to  sell  the  same  for  the  taxes  so  assessed;  that  the 
property  belonged  to  the  plaintiff;  that  the  bank  had 
ceased  to  exist,  and  the  plaintiff  waa  the  owner  of  meet 
of  its  stock;  that  he  had  been  compelled  to  give  a  bond 
to  return  tiie  property,  and  he  asked  an  i^juncticm  to 
prevent  the  sale.  A  restraining  ofder  was  iasaed.  Issues 
were  formed  and  were  submitted  for  trial,  and  the  ccmrt 
rendered  the  following  fining  of  facts: 

1.  That  the  Laurd  Bank  was  organized  under  the 
general  bonkiDg  law  of  the  State  of  BicUaafiay.  passed  and 
approved  the  28th  day  of  May,  1852. 

2.  That  the  said  John  W.  JEumg^  plaintiff,  was,  during 
the  existence  of  the  bank,  a  stockholder  of  said  bank. 

&  That  WnL  A.  Doughty^  the  president  of  said  bank, 
returned  to  the  assessor  the  sum  of  $86,020,  as  the  value  of 
the  bonds,  and  the  amount  of  the  property  on  wMch  said 
bank  was  taxable. 

4.  That  the  true  amount  which  should  have  been  returned 
by  said  Doughty ^  against  said  bank,  is  ^0,750. 

6.  That  after  the  return  made  by  the  said  Ikntghtyy  the 
auditor  of  said  county  placed  upon  the  duplicate,  against 
said  bank,  the  sum  of  $56,250,  instead  of  the  sum  of 
$86,020,  so  returned  by  said  assessor  to  said  auditor, 
and  that  no  notice  was  given  said  Doughty^  or  any  officer 
or  stockholder  of  said  bank,  that  any  change  in  the 
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amount  of  said  assessment  was  to  be  made;  and  that  taxes 
were  assessed  thereon,  against  said  bank,  to  the  amount  of 
$559  49. 

6.  That  the  amount  of  tax  on  said  sum  of  $86,020, 
so  returned  by  the  said  Doughty  to  said  assessor,  with 
interest,  and  without  any  penalty,  is  $415  00. 

7.  That  all  the  property  seized  by  said  treasurer,  for  the 
payment  of  said  tax,  was,  and  is,  the  individual  property 
of  the  said  John  W.  JShmngj  except  one  new  iron  safe,  which 
said  safe  is  the  properly  of  said  bank,  and  of  the  value 
of  $200. 

8.  That  said  Ewmgy  after  the  seizure  of  said  properly, 
replevied  the  same,  executed  his  delivery  bond  therefor, 
and  received  the  same  into  his  possession.  That  upon  tlie 
trial  of  said  cause  it  was  adjudged  that  said  property, 
except  said  iron  safe,  was  the  property  of  said  JEuring^  and 
that  said  safe  was  the  property  of  said  bank,  and  subject 
to  the  tax  assessment,  and  to  levy  and  sale  by  Uie  dcdfen- 
dants,  and  was  of  the  value  of  $200.  That,  afterward,  said 
Emng  was  called  upon  by  said  treasurer  for  said  property, 
to  be  sold  for  the  purpose  of  making  the  amount  of  said 
tax,  and  $145  24,  interest,  penalty  and  costs  thereon ;  that 
Ewivg  executed  a  bond  for  the  delivery  of  the  same,  and 
retained  the  possession  thereof  and  thereupon  commenced 
this  suit. 

The  plaintiff  moved  the  court  for  judgment  in  his  fieivor, 
upon  the  above  facts,  but  the  court  overruled  the  motion. 
The  plaintiff  then  moved  for  a  new  trial,  but  this  motion 
was  also  overruled. 

The  judgment  of  the  court  was  that  the  injunction 
heretofore  granted,  as  to  the  sale  of  the  new  iron  safe 
to  pay  taxes,  be  dissolved;  that  the  plaintiff  deliver  to 
defendants  said  iron  safe  by  the  15th  oi  September^  to  be 
sold  for  the  payment  of  said  taxes,  and  that  the  treasurer 
proceed  to  seU  the  same  to  make  the  said  taxes  due  from 
the  Lomrd  Bank;  that  in  de&ult  of  the  delivery  of  said 
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safe,  the  plaintiff  pay  to  defendants  (200.  The  izgnnction 
was  made  perpetual  as  to  the  other  property. 

Judgment  was  rendered  against  the  plaintiff  for  two- 
thirds  of  the  costs,  and  against  the  defendants  for  one- 
third. 

We  think  the  action  of  the  court  in  dissolving  the 
restraining  order,  and  refusing  the  injunction  to  restrain 
the  sale  of  the  iron  safe,  the  property  of  the  bank,  was 
correct.  There  is  due  upon  the  amount  returned  by  the 
bank  the  sum  of  ^15  00.  The  safe  is  only  worth  the  sum 
of  f  200.  We  do  not  perceive  any  equity  in  the  plaintiff's 
case.  He  does  not  offer  to  return  the  safe,  which  is 
the  property  of  the  bank;  nor  does  he  tender  its  value  to 
be  applied  upon  the  taxes  due  on  the  amount  actually 
returned  by  the  bank.  He  has  no  standing  in  court 
to  recover  from  the  treasurer  the  property  of  the  bank. 
He  does  not  offer  to  do  equity,  and  a  court  of  equity  will 
not  lend  him  its  aid  to  prevent  the  property  of  the 
bank  from  being  subjected  to  the  equitable  lien  for  taxes. 

The  judgment  is  affirmed,  with  10  per  cent  damages, 
and  costs. 

TT.  McrrcWj  for  appellant. 

Q.  (7.  Holland  and  C.  G.  BinkUy^  for  appellees. 


The  EvANsvmciB  Ain>  CrawfobdsvilIiB  Bailboab  Ck>MP4HT 

V.  Dextbb. 

IvjuKT  TO  THB  PxESOiT. — PLSADZHO. — In  an  aotion  for  an  injury  to  tlio 
person^  caosod  by  the  negUgenoe  of  another,  it  most  appear  from  the 
oomplaint,  either  bj  express  aTorment,  or  hy  a  partionlar  showing  of  the 
fkets,  that  the  injnry  complained  of  ooonrred  withont  the  Anli  or 
negligence  of  the  plaintiff. 

APPEAL  from  the  Variderburgh  Common  Pleas. 
Bat,  J. — The  appellee  filed  his  complaint  in  the  Court 
of  Common  Pleas  of  Vanderburgh  county,  alleging  ^that 


24    ill 

1165    364 


412  SUPREME  COUBT  OF  INDIANA. 

The  EvmnsTille  and  Crawfordfyillft  BjtUrMd  Company  v.  Dexter. 

on  the  12&  day  of  Fdnruaryf  1861,  and  for  a  Ipng  time 
previous  thereto,  he  was  employed  by,  and  was  acting  for, 
said  defendant,  (appellant,)  aa  a  brakemaii  on  board  one  of 
the  trains  ronning  on  said  railroad,  and  that  on  said  day, 
while  ux  the  line  of  his  duty  aa  such  brakeman  and 
employee,  and  while  attending  the  rear  brake  of  the  train 
on  which  he  was  so  employed,  and  in  consequence  of  the 
negligence,  carelessness  and  incompetency  of  one  James 
Wyanty  who  was  employed  at  tfee  time  by  said  defendant 
as  the  engineer  on  another  train,  and  was  at  the  time 
acting  aa  such  engineer  anjd  employee,  the  said  plaintiff 
received  a  permanent  and  incurable  injury ;  that  the  said 
Wyantj  aa  such  engines  and  employee,  and  by  9u<^  careless- 
ness, negligence  and  incompetency,  permitted  the  train 
upon  which  he  was  at  the  tim^  so  employed  upon  said  road, 
to  run  into  the  train  upon  which  the  plaintiff  was  employed 
as  aforesaid,  whereby/'  &c.  The  plaintiff  also,  alleged  that 
the  defendttit  had  notice  of  the  incompetency,  carelessness 
and  negligei^ce  of  t^  engine^  before  Hm  date  of  the 
accident. 

A  demurrer  was  filed  to  the  complaint,  which  waa 
overruled  by  the  court.  Issues  were  formed,  and  a  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintifi' 

The  counsel  for  the  appellant  insist  that  there  b  no 
sufficient  averment  in  the  complaint,  that  the  plaintiff  did 
not,  by  his  own  fault  or  negligence,  contribute  to  the 
injury  received.  In  the  case  of  Tfie  Indianapolis,  Pitt^rgh 
^  Ctevdand  SaUroad  Co.  v.  Kedit^s  Adm\  28  Ind.  188, 
the  averment  was  that  <<the  said  William  H.  Kedey, 
deceased,  was  lawfully  upon  the  track  of  said  railroad,  at 
a  point  within  the  city  of  Indianapolis.'^  In  commenting 
upon  this  allegation,  the  oourt  used  tiw  language:  <^This 
averment  cannot  be  construed  into  an  allegation  that  he 
was  not  in  fault  The  defendant's  locomotive,  and  the 
engineer  in  ^l^arge  of  it,  were,  dQubtlesSi  lawfully  on 
the  traok  of  the  railrofbd;  but  the  oomphnpt  is,  that  so 
being  then^  ]$y  the  earelesiua^eaii  m^  neglige^ee  of  those  in 
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charge  of  the  locomotiye,  it  was  run  againfit  and  over 
Ktdeyy  thereby  causing  his  death.  So  Kedey  may  have 
been  lawfully  on  the  track,  but  did  he,  while  there,  use  the 
proper  care  and  precaution  to  avoid  injury,  or  did  he, 
by  his  own  negligence  and  misconduct,  cdntribute  to  the 
fatal  result?"  This  reasoning  and  the  ruling  of  the  court 
are  decisive  of  the  question  before  us.  Hie  averment  that 
the  plaintiff,  ^^while  in  the  line  of  his  duly  as  such 
brakeman  or  employee,  and  while  attending  the  rear  brake 
^  of  the  train  on  which  he  was  so  employed,  and  in  conse> 
quence  of  the  negligence,^'  ftc,  cannot  be  regarded  as  an 
avermeiit  that  he  was  without  fault  It  certainly  does  not 
express  any  other  fact  than  is  contained  in  the  allegation 
following  it,  that  he  was  ^<  attending  the  rear  brake  of  the 
train."  This  was  in  the  line  of  his  duty,  but  was  that  duty 
discharged  in  a  careful  manner,  or  did  his  conduct,  while 
so  engaged,  contribute  to  the  injury  he  sustained?  The 
averment  must  be  either  expressly  made  in  the  complaint, 
that  the  injury  occurred  without  the  &ult  or  negligence  of 
the  plaintiff,  or  it  must  clearly  appear  fi*om  the  facts  which 
are  alleged,  that  such  must  have  been  the  case.  If  the 
decisions  are  not  entirely  uniform  and  clear  in  tiliis  state, 
still  we  regard  tiiis  as  the  rule  established  by  the  weight  of 
authorities. 

The  judgment  is  reversed,  at  appellee's  costs,  with  direc- 
tions  to  the  Ck>urt  of  Common  Pleas  to  sustain  the  demurrer 
to  the  complaint. 

A.  IgUharty  J.  K  Mythe^  J.  B.  McDonald  and  A.  L. 
BoaehCj  for  appellant. 

A.  F.  VThMesey,  M.  8.  J^kMrntj  T.  A.  Mmdrkks  and 
0.  B.  JETorei,  for^ppelkie. 
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SsAWBiGHT  and  Another  v.  ConMAV. 

Plsaduto. — Copt  or  Wmmui  IvtminmT. — Wliere  a  pleading  \b  fonnded 
upon  a  written  instrument,  a  copy  of  the  instrument  rnnet  be  filed  with 
the  pleading,  but  if  Buch  instrument  is  onlj  referred  to  in  the  pleading^ 
a  copy  need  not  be  filed. 

Saiob. — The  omission  to  file  a  copy  of  the  written  instrument  upon  wUeh 
a  pleading  is  founded  may  be  taken  adTantage  of  by  demurrer. 

APPEAL  from  the  CUnJUm  Oircuit  Court 
Bay,  J. — The  complaint  alleges  that,  on  the  20th  of 
December  J  Seavoright  executed  to  Jfunn,  his  co-defendant,  a 
promissory  note,  a  copy  of  which  is  filed,  whereby  he 
promised  to  pay,  &c.,  to  the  order  of  said  iftmn,  for  the 
use  of  the  Frankfort  CoUegiate  Institute^  the  sum  of,  ftc^ 
which  note  was  transferred  by  delivery  to  the  piain^,  and 
remains  unpaid.  That  the  words  for  '^the  use  of  the 
Frankfort  Collegiate  IntUMe/'  are  and  were  nugatory  and 
of  no  effect,  for  the  reason  that  there  was  no  sudi 
legal  person,  corporation  or  thing,  then  or  since  in  being, 
but  that  said  Munn  was  then  engaged  in  the  erection 
and  establishment  of  a  private  school,  owned  by  himself, 
and  being  built  upon  his  own  land,  which  he  proposed  to 
call  the  ^^  Frankfort  CoUegiate  InstUvte^^  and  wUch  he  was 
building  by  subscriptions  of  money  made  by  different 
persons.  That  the  defendant  Seawrighty  along  with  many 
other  persons,  subscribed  to  the  erection  of  said  institute; 
that  the  note  was  given  for  the  unpaid  portion  of  his  said 
subscription ;  that  at  the  time  of  giving  the  note,  a  large 
amount  of  work  had  been  done  and  expense  incurred  in 
erecting  said  building ;  that  the  note  was  transferred  to  the 
plaintiff  for  work  and  labor  done  by  the  plaintiff,  as 
a  carpenter,  in  the  erection  of  said  building. 

The  suit  is  founded  upon  the  note,  and,  therefore, 
although  the  subscription  paper  is  referred  to,  it  was 
not  necessary  to  make  it  an  exhibit 
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The  first  paragraph  of  the  answer  of  Seawrighi  admits 
the  sigmng  of  the  subscription  paper  circulated  by  Munrij 
for  the  purposes  set  out  in  the  complaint,  but  says  that  by 
the  terms  of  said  subscription  paper,  said  Munn  was 
to  erect  suitable  buildings,  and  establish  an  institution  of 
learning,  to  be  called  ^^Franlfort  (MegiaU  Institute:*  The 
answer  then  proceeds  to  aver  the  conditions  and  stipulations 
contained  in  the  subscription  paper,  and  that  he  executed 
his  note  for  the  balance  of  the  sum  subscribed  by  him,  but 
that  said  ilfunn,  disregarding  the  spirit  and  letter  of 
the  above  named  stipulations,  refused  to  resume  work^ 
on  said  building,  but,  before  said  note  became  due,  totally 
abandoned  said  enterprise,  and  left  the  county,  and  suffered 
judgment  to  be  taken  against  him,  and  the  properly  sold, 
wherefore  the  consideration  wholly  failed. 

The  plaintiff  demurred  to  this  paragraph  of  the  answer. 
The  entire  defense  rests  upon  the  terms  of  the  subscription, 
and  yet  the  defendant  has  fiAiled  to  file  a  copy  of  the  paper. 
The  allegations  of  what  it  contained  are  not  sufficient; 
a  copy  of  the  paper  upon  which  this  plea  rests  should  have 
been  filed,  and  the  failure  to  do  so  was  available  on 
demurrer.  lAtHe  d  al.  v.  Vanccy  14  Ind.  19 ;  Laughery  v. 
McLean^  id.  106 ;  Price  v.  Ghrand  Rapids  {f  Indiana  B.  JR. 
Oo.y  18  Ind.  68 ;  Emis  v.  WUsan,  id.  146. 

The  second  paragraph  of  the  complaint  contains  allega- 
tions of  fraud,  but  the  fraud  charged  consists  in  promises  and 
failures  to  perform,  and  the  plea  rests  upon  the  agreements 
and  stipulations  contained  in  the  subscription  paper.  We 
cannot  decide  whether  the  failure  of  Munn  to  keep  his 
promises  would  constitute  a  defense  to  the  action,  or  not; 
certainly  it  did  not  support  a  plea  of  fraud.  We  cMinot 
determine,  without  an  inspection  of  the  paper,  whether 
the  defendant  Seawright  was  absolutely  bound  to  pay  his 
subscription,  or  whether  his  promise  was  conditional.  If 
the  promise  was  absolute,  any  subsequent  agreement  made 
by  Munn  may  have  been  without  consideration,  and  would, 
therefore,  furnish  no  defense  to  the  action.    The  aveiments 
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Gontained  in  the  ansner  stating  the  conditimi  of  the  Bob- 
scription  cannot  he  conadered,  as  tbejr  cannot  isoperaede  a 
com{dianoe  "snth  theezpieea  requirement  of  thestatote. 

In  the  ruling  of  the  conrt  in  soataining  the  dmxnrrer  to 
the  first  and  second  pasagraph&of  the  josfwer  there  waa  no 
error. 

The  judgment:  is  dBfaemedy  at  the  ootto  of  Ae  apjj^eUants, 
with  five  ^r  cent,  ^amagm. 

Z.  JfeClun;,  for  jippeUaiits. 

22.  P.  jyaMaQUy  for  appdlee. 


BAT»mD  V.  Williams  and  Others. 

AFPBAL  from  tiie  Wi^^ne  CSrcoit  Court 

Obdooky,  J. — This  suit  was  commenced  in  tiie  conrt 
below,  on  the  2d  of  Jidyy  1662,  by  the  appdleea,  agmnst  the 
appellant^  on  a  promiasory  note  for  f304  64,  due  November 
10th,  1864.  Tlie  plaintiflEs,  in  their  complaint,  demand 
judgment  for  f  £00,  and  for  all  other  proper  relief.  The 
defendant  answered,  first,  by  a  general  denial ;  second,  that 
the  consideration  of  the  note  had  partially  Mled^  to-wit,  the 
sum  of  $186  78,  in  this:  that  tiie  plainti&  had  agreed  to 
famish  and  surrender  to  the  defendant  two  notes  agfunst 
C  F.  Cmmer  ^  Cb.,  of  the  state  of  New  York^  dated  March 
18tb,  1848,  one  at  four  months  for .$65  70,  and  the  other  at 
three  months  for  $45  00,  both  amounting,  with  interest, 
after  deducting  credits,  to  the  sumof  |186  78,  which  notes 
the  plaintiffs  had  failed  to  surrender  as  they  agreed ;  third, 
usury.  Beply,  gmieial  deniaL  Trial  by  the  court,  on  the 
28d  of  February ^  1865;  finding  for  theplaintifisin  the  sum 
of  $512  25 ;  motion  for  a  new  teduEd  overruled,  and  judg- 
ment on  the  finding.  The  j^intiff  in  the  court  below 
remitted  $12  80.  The  evidence  is  in  .the  recovd.  It  is 
mged  that  the  finding  of  4l3ie  court  is  not  sustained  by  the 
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testiinony.  The  note  suod  on  was  ^ven  by  the  appellant 
in  settlement  of  an  account  and  two  notes  against  Cramer 
^  Co.j  the  defendant  being  a  member  of  that  firm.  There 
is  no  pjroof  that  nsnrioos  interest  was  computed.  Seven 
per  cent  interest  was  calculated  on  the  two  small  notes, 
but,  for  aught  that  appears  in  proof,  that  was  the  legal 
interest.  The  notes  bear  date  in  New  York.  It  is  true,  the 
statutes  of  New  York  were  not  given  in  evidence,  but 
usury  was  the  defense,  and  the  onus  was  on  the  defendant; 
and,  moreover,  the  excess  of  interest  over  six  per  cent,  did 
not  amount  to  $6,  not  one-half  the  amount  remitted. 

It  is  contended  that  the  finding  was  for  $12  25  more  than 
was  claimed,  and  that  this  was  error.  The  sum  claimed 
was  largely  more  than  was  due  on  the  note  at  the  com- 
mencement of  the  action,  but,  owing  to  the  unusual  delay, 
the  interest  accumulated  until  the  amount  due  at  the  trial 
was  greater  than  that  deiiianded  in  the  complaint.  The 
case  of  Wdfb  et  al.  v.  ThompsoUj  28  Ind.  428,  meets  and 
settles  this  question  fully. 

Baymond  swore  that  the  two  small  notes  were  to  have 
been  surrendered  to  him.  Two  of  the  plaintiffs  swear  that 
the  consideration  of  the  note  sued  on  was  the  settlement 
of  the  two  notes  and  the  account  against  Gramer  ^  Co,;  and 
one  of  them  testifies  that  the  notes  were  retained  for  the 
purpose  of  holding  Cramerj  the  other  partner.  In  1855, 
the  defendant  promised  payment  of  the  note  in  suit  as  soon 
as  he  could  sell  some  ndlroad  securities  held  by  him. 
There  is  no  proof  that  the  defendant  ever  demanded  the 
surrender  of  the  two  notes.  We  think  the  finding  is 
sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  ten  per  cent  damages, 
•nd  costs. 

G.  A.  Johnson  and  L.  Ikodxnj  for  appellant 

M.  WUsony  for  appellees. 
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Obovss  V.  RuBT  and  Another. 

PBOMisaoftT  Hon— AisxoMicxn  of  »akt  moan. — A  part  iBtenal  io 
a  pramiMory  unto  augr  be  aaaigned  in  equity,  and  tho  aaaignee,  being  tte 
real  paitj  in  inieresli  can,  under  oar  statute^  join  witb  the  owner  of  tlM 
other  interest  in  an  aetion  upon  the  note. 

Pbactiox. — DstncT  of  Paetixs. — If  a  defect  of  parties  be  not  objected 
to  by  demurrer  or  answer,  the  objection  is  waired. 

PnAcncc-^IvnEKSV  avvie  VntDioT.^Stx  months  baring  intemned 
between  tho  finding  of  a  Terdiot  and  the  judgment,  the  courts  in  render- 
ing judgment,  allowed  interest  from  the  date  of  the  Terdiot. 

Hi$H  that  the  ejection  to  the  allowance  of  interest  on  tlie  Terdiot  conld 
not  be  raised  hj  a  motion  fbr  a  new  trial,  or  in  arrest  of  judgment 

APPEAL  from  the  CUntan  Oirenit  Court 
Gbegokt,  J. — Suit  by  Buby  and  YaryaUj  on  apromisBOiy 
note  executed  by  the  appellant^  payable  to  Kramer  and 
Biiby^  upon  which  was  this  aangnment :  '^  For  value  recdved, 
I  assign  my  half  of  the  within  note  to  John  Taryarij  April 
1,  1860.  [SignedJ  Thomas  Kramer"  Demurrer  to  the 
complaint  for  the  following  causes:  1.  llbie  complaint 
does  not  state  &ots  sufficient  to  constitute  a  cause  of  action 
in  favor  of  plaintiffii.  2.  The  said  Taryan  is  improperly 
joined  as  a  co-plaintifr.  The  demurrer  was  overruled,  and 
that  presents  the  first  question  for  consideration.  It  is 
urged  that  a  part  of  a  written  contract  cannot  be  asmgned* 
This  may  be  true  in  law,  but  not  in  equity.  Wood  v. 
Wallace  et  al.fante,p.2Z6 ;  2  Story's  Eq.  Jur.,  §  1044,  and  the 
authorities  there  cited.  Hie  assignment  vested  in  Taryanf 
Kramen^s  interest  in  the  note,  in  equity.  Yaryan  thereby 
became  the  real  party  in  interest  with  his  co-pkinti^  and 
they  were  the  proper  parties.  2  O.  &  H.,  §  8,  pp.  84  and 
35.  The  question  as  to  whether  Kramer  ought  to  have 
been  made  a  party  defendant,  to  answer  as  to  his  interest 
in  the  note,  is  not  raised  by  the  demmrrer,  and  is  not  in  the 
recofd.  If  a  defect  of  parties  be  not  tested  by  demurrer 
or  answer,  it  is  waived.  Wcmiack  v.  McAkrenj  9  Ind.  6 ; 
JRogera  v.  West,  id.  400;  Mewherter  v.  iVJec,  11  Ind.  199; 
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Adkms  V.  £bid$ony  id.  872.  The  defendatttanm^ered infive 
pongiapha  Fb«t»  iva&t  of  coiuodemtioA ;  aecond,  fraud 
and  oonnter«claim;  third,  fraud  and  waat  of  eomdderation; 
fomih,  fhmd  of  the  payees  in  pToenring  the  execution  of 
the  note,  and  want  of  conaideraiClon;  flfth,  aet-oft  Beply> 
general  denial. 

The  action  wia  eommeneed  on  the  28th  of  (XsMer,  1861, 
and  ifas  tried  on  the  9th,  10th,  Uth  and  12th  of  Odober, 
1868.  The  case  had  been  continaed  for  cdx  months,  on  the 
oral  affidavit  of  the  defendant  On  the  8th  of  the  last  named 
month,  the  defendant  filed  hia  affidavit,  and  moved  for  a  eon- 
limiance  of  the  canee,  on  aceouiit  of  the  absence  of  a  witness. 
The  witness  resided  in  an  adjoining  county.  The  subpoena 
was  taken  out  during  the  term,  and  on  the  day  after  that  on 
which  the  case  was  set  for  trial,  and  was  served  by  the  defen- 
dant himself,  who  found  the  witness  unable  to  attend  court, 
on  account  of  injuries  received  by  the  nmning  away  of 
a  team.  We  have  careftilly  looked  through  tihe  record, 
and  think  that  the  defendant  was  not  injured  by  the 
refusal  of  the  court  to  continue  the  cause.  The  affidavit 
was  not  sufficient  to  show  the  materiality  of  the  facts 
expected  to  be  proved  by  the  abs^it  witness,  when  applied 
to  the  issues. 

The  jury  rmdered  their  verdict  for  the  plaintiff  on  the 
12th  of  October,  1863,  for  $786  82,  and  the  court  rendered 
judgment  on  the  18th  of  Aprflj  1864,  for  $810  45,  allowing 
interest  on  the  verdict  from  the  rendition  thereof;  anA 
this  is  asrigned  for  error.  Motions  for  a  new  trial,  antf 
in  arrest,  were  overmled,  but  we  do  not  tlunk  either 
of  them  was  the  proper  method  of  raising  the  question  as 
to  the  allowance  of  interest  on  the  verdict.  We  do  not 
regard  ttus  question  as  properly  before  the  court,  and 
therefore  give  no  opinion  as  to  the  correctness  of  the 
action  of  the  court  below. 

The  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial  upon  the  testimony,  for  the  reason 
that  the  evidenoe  i*inidaiilly  rastained  the  vevdict    The 
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note  was  executed  on  the  8th  of  Mdrchj  1858 ;  due  on  the 
Ist  of  December  following.  The  consideration  of  the  note 
was  the  settlement  of  a  partnership  transaction,  in  which 
the  defendant  was  an  active  participant,  with  the  means  of 
knowledge  of  all  the  facts  in  the  case.  The  partnership 
was  in  the  purchase  and  sale  of  hogs,  and  the  purdiases 
were  made  by  the  defendant  himself.  A  part  of  the  hogs 
were  sold  at  Thomtovmj  near  the  place  of  purchase,  and  the 
residue  were  sold  at  Gincinnatif  Ohio.  The  settlement  was 
made  long  after  the  partnership  transactions  were  dosed, 
and  was  several  days  in  progress,  and  was  only  effected 
afler  the  defendant  had  urged  every  objection  he  could 
think  of.  There  was  no  fraud,  and  the  only  mistake 
complained  of  was  the  omission,  on  the  part  of  the 
defendant,  to  claim  damages  for  an  alleged  delay  in  a 
shipment  of  hogs  fi*om  Thorniaurri,  occasioned  by  the  £Edlure 
of  the  payees  of  the  note  to  furnish  money,  under  the 
partnership  contract,  to  pay  for  the  hogs.  We  think  that 
the  defendant  had  no  right  to  purchase  until  the  money 
was  first  Aimished,  and  that  the  damages,  if  any  were 
sustained,  were  the  result  of  his  own  wrong. 

There  were  interrogatories  put  to  the  jury  by  the  court, 
on  the  motion  of  the  plaintiffs,  and  answered  by  the  juiy. 
These  interrogatories  were  pertinent  to  the  issues,  and 
proper.    2  G.  &  H.,  §  836,  p.  205. 

There  are  a  number  of  objections  urged  to  the  action  of 
the  court  below  in  ^ving  and  refusing  instructions  to  the 
jury.  We  do  not  think  any  of  these  objections  well  taken, 
and  as  substantial  justice  was  done,  (2  G.  k  H.,  §  101, 
p.  122,)  we  do  not  think  we  are  required,  under  the  consti- 
tution and  law,  to  notice  them  in  detail,  as  an  error 
in  giving  or  refusing  instructions  can  only  be  reviewed  by 
this  court  in  considering  the  motion  for  a  new  triaL 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent 
damages. 

J.  N.  Sims  J  for  appellant 

B.  P.  Davidson  and  J.  Yaryan^  for  appellees. 
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Lftn«  and  Another  v.  The  BUU,  on  the  reUtion  of  Albert,  Adm'r  of  H«nnon. 


Labb  and  Another  v.  Thb  State,  on  the  relation  of  Albert, 
Administrator  of  Habmob. 

APPEAL  from  the  Orange  Common  Pleas. 

Bat,  J. — Action  npon  an  administrator's  bond.  A 
demurrer  was  filed  to  the  complaint,  which  was  oyerroled 
by  the  conrt 

The  complaint  alleges  that  the  bond  was  given  *^foT  the 
purpose  of  continuing  the  letters  of  administration."  This 
renders  it  clear  that  a  former  bond  had  been  ^ven,  as  no 
letters  of  administration  can  issue  except  upon  the  filing  of 
a  bond.  2  G.  &  H.,  §  19,  p.  489.  This  bond,  then,  may 
have  been  required  by  the  court  because  the  sureties 
upon  the  first  bond  were  insolvent,  or  because  the  penalty 
of  the  first  bond  was  insufficient;  in  either  of  which  cases, 
the  sureties  upon  the  bond  set  out  in  the  present  suit 
would  not  be  liable  until  the  remedy  upon  the  first  bond 
had  been  exhausted.  Or  the  present  bond  may  have  been 
required  by  the  court  upon  the  application  of  the  sureties 
upon  the  first  bond  to  be  discharged  from  further  liabiHty, 
in  which  case,  the  defendants  in  this  action  might  be  held 
liable  for  a  default  in  not  paying  over  money  collected 
after  the  execution  of  the  present  bond.  It  will  be  seen 
from  the  complaint,  that  it  does  not  aver  facts  sufficient  to 
enable  us  to  determine  whether  there  is  any  liability  resting 
on  the  sureties  in  the  present  bond  to  answer  to  this  action. 
The  demurrer,  therefore,  filed  by  the  sureties,  should  have 
been  sustained.  The  defendants  (the  sureties)  answered  in 
two  paragraphs,  to  each  of  which  a  demurrer  was  sustained. 
The  demurrer  should  have  reached  back  to  the  complaint, 
and  have  been  sustained  to  that,  as  even  a  bad  answer  is 
sufficient  to  a  bad  complaint. 

The  appellee  insists  that  the  words,  ^^  continuing  the 
letters,''  should  be  treated  as  surplusage.  We  cannot  so 
regard  them.    They  are  an  averment  of  finct,  and,  if  tnit^ 
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the  other  &cta  stated  in  the  complaint  aie  not  sufficient  to 
show  a  cause  of  action  against  the  appellants. 

The  cause  is  reversed  and  remanded,  with  directions  to 
the  court  helow  to  sustain  the  demurrer  filed  hy  the 
sureties  to  the  complaint,  and  grant  leave  to  the  plaintiff 
to  amend. 

F.  (Mins,  F.  WUa(m  and  A.  M.  Black,  for  appellants. 

A.  J.  Sbapsany  J.  E.  McDonald  and  A.  L.  Boacbey  &r 
appellee. 


s^ 


)^-^  RooEHiLL  V.  Kblsobt  and  Others. 

itf  vm 

171     370    S*Amv  Of  t>wacMst9.^Manindali  t.  MartMaUf  10  Ind.  666^  uid  CjgU  y. 
Ikmp9, 11  id.  880,  Aftmed. 

APPEAL  from  the  ul&n  Oirouit  Court 

OltMOKr,  J. — The  pliuintilff  in  this  case  is  the  widow, 
having  been  the  third  wife,  of  WUUam  BockhiUf  who  died 
seised  in  fee  simple  of  the  lend  in  dispute.  He  had  by 
the  plaintiff  ^ne  child,  which  died,  in  in&ncy,  a  short 
time  before  hie  death.  The  defendants  are  the  children  of 
the  deceased  husband  by  a  former  wife.  The  widow 
claims  one«third  of  the  land  of  which  her  husband  died 
seised,  in  fee.  The  defendants  insist  that  die  is  entitled  to 
a  life  estate  only. 

The  rights  of  the  parties  depend  upon  tiie  ooustniction 
to  be  given  to  our  law  of  descent. 

By  the  seventeenth  section  of  that  law,  the  surviviaig 
widow  takes  one-third,  in  fee,  of  all  the  lands  of  which  the 
husband  died  seised.  By  the  twenty-sev^ath  section,  she 
takes,  as  the  heir  of  her  husband,  one-third,  in  fee,  of  all 
the  Uuod  owned  by  the  husband  at  any  time  dwing  eowtusrt^ 
in  the  conveyance  of  which  she  has  not  joined,  and  ooe^ 
third,  absolutely,  of  all  equitable  estates  owned  by  him  at 
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hk  death.  Under  these  seedonB^  the  plaintiff  would  take 
one-third  of  the  real  estate  of  her  deceased  husband  in  fee. 
The  only  inqniiy  will  be,  how,  and  to  what  extent,  does 
the  proviso  to  section  24,  (1  G.  &  H.  296,)  affect  or  modify 
sections  17  and  27 ;  the  former  preceding,  and  the  latter 
following  section  24?  The  proyiso  is  in  these  words: 
^^Pramded^  that  if  a  man  marry  a  second  or  other  subsequent 
wife,  and  has  by  her  no  children,  but  has  children  alive  by  a 
previous  wife,  the  land  which,  at  his  death,  descends  to  such 
wife,  shall,  at  her  death,  de»oend  to  his  children.'* 

In  an  able  and  well  considered  brief,  the  learned  counsel 
of  the  appellant  argue  thus:  ^^The  language  of  this  proviso 
is,  in  some  respects,  unmistakably  clear.  Something 
descends  to  the  wife.  What  is  it?  If  anything,  it  is  one* 
third  of  her  husband's  real  estate,  not  a  life  interest  in  his 
real  estate.  The  proviso  does  not  intimate  such  a  thing. 
If  the  one-third  does  not  descend  to  the  widow,  to  whom 
does  it  descend  ?  Not  to  the  children  or  heirs,  for  by  the 
clear  and  express  words  of  the  proviso,  they  take  whiriever 
they  may  be  entitied  to,  not  at  the  death  of  the  husband 
and  father,  but  at  the  death  of  the  widow.  They  take, 
not  from  the  father,  but  from  his  widow.  They  take  from 
her,  at  her  death,  nothing  but  what  she,  as  heir  of  her 
deceased  husband,  took  at  his  death.  1£  she  takes  less 
than  a  fee,  the  children  take  nothing  at  all.  Prior  to  the 
widow's  death,  they  can  have  no  interest  in  the  land  which 
descends  to  her  at  her  husband's  death. 

^<K  it  shall  be  said  that  the  widow  takes  buta  life  estate, 
then  this  clause,  which  by  a  strained  and  unnatural  con- 
struction  is  made  to  reduce  the  widow's  interest  from  a  fee 
to  a  life  estate,  becomes  absurd  and  nonsensicaL  For  it  is 
too  clear  to  admit  of  doubt,  unless  words  have  lost  all 
significance,  that  it  was  the  purpose  of  this  proviso  to  cast 
upon  the  husband's  children,  at  the  death  of  the  widow, 
whatever  she  might  then  possess  as  the  heir  of  the  husband. 
To  give  effect  to  the  plain  and  obvious  meaning  of  this 
proviso,  it  must  be  held,  we  think,  that  the  whcie  interest  in 
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one*third  of  the  deceased  hngband's  lands  deecenda,  at  his 
death,  to  his  widow.  That  no  part  of  this  interest  then 
descends  to  his  children,  for  the  simple  reason  that  it  is  to 
descend  to  them,  if  at  all,  at  the  death  of  the  widow. 
That  it  simply  prescribes  a  rale  of  descent,  making  the 
hosband's  children,  in  the  particular  case,  the  special, 
substituted  heirs  of  the  second  or  subsequent  wife.^' 

This  position,  so  forcibly  put,  addressed  to  this  court 
before  the  decision  in  the  case  of  Martindale  v.  MarHndale^ 
10  Ind.  566,  would  have  been  entitled  to  grave  considera- 
tion ;  and  it  is,  indeed,  difficult  to  see  how  it  could  have  been 
met  by  legal  argument.  But  there  are  some  questions  in 
law,  the  final  settlement  of  which  is  vastly  more  important 
than  how  they  are  settled;  and  among  tiiese  are  rules  of 
property,  long  recognized  and  acted  upon,  and  under  which 
rights  have  vested.  It  must  be  admitted  that  our  law  of 
descents,  among  the  most  important  on  our  statute  book,  is 
not  remarkable  for  precision  and  clearness,  and  that  vexatious 
questions  are  often  occurring,  requiring  judicial  interpreta- 
tion of  this  statute.  We  cannot  change  a  decision  without 
producing  confusion  in  titles,  as  the  ruling  would  necessarily 
relate  back  to  the  time  the  law  came  in  force.  But  if  the 
canon  of  descent,  as  settled  by  the  determination  of  the 
court  of  last  resort,  is  unjust,  or  even  distasteful,  the 
legislature  can  change  the  rule  by  a  new  statute,  without 
interfering  with  vested  rights.  As  now  constituted,  how- 
ever much  we  may  differ  from  the  opinions  of  our 
predecessors,  we  shall  not  introduce  doubt  and  confusion  in 
qu£Stion3  of  property^  by  overruling  the  previous  decisions 
of  this  court.  We  have  had  occasion,  in  the  last  few 
months,  to  overrule  a  number  of  cases,  but  only  in  that 
class  in  which  the  rulings  operate  upon  the  Aiture,  and  not 
upon  the  past,  and  which,  in  our  opinion,  will  be  attended 
by  unmixed  good. 

The  cases  of  Martindale  v.  Martindale,  supra,  and  OgU  et 
al.  V.  Stoops  et  al.,  12  Ind.  380,  were  decided  some  six 
or  seven  years  ago,  and  the  rule  therein  established  has 
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been  acquiesced  in  by  the  legisktore  through  three  general, 
and  one  special,  sessionsi  and  ought  not  now,  in  our  opinion, 
to  be  disturbed  by  this  court 

The  judgment  is  affirmed,  with  costs. 

J.  L.  Warden  and  Marria  ^  WUUamSf  for  appellant. 

W.  H.  CoombSf  for  appellee. 


FrroH  and  Another  v.  Thb  Cmr  of  yUjmw  and  Another. 

CiTT  or  Mabxbov. — Taxatxox. — The  charter  of  Uie  City  of  Madison 
proTidoB  thai  a  tax  for  municipal  porpoBea  may  be  asaeBBed  upon  aU 
perBonal  property  owned  by,  or  in  the  poBBeeaion  of,  any  inliabitant  of 
the  city,  <*exoept  goods  and  produce  for  export,  or  in  transit"  A,  being 
engaged  in  pork  packing  in  said  city,  and  haying  aU  of  his  capital 
inTCsted  in  pork  held  for  export,  and  in.proceBB  of  shipment  to  a  foreign 
market,  re^ued  to  return  the  same  for  taxation,  and  was  thereupon 
assesBed  for  <<  capital  inTcsted  in  pork,  $60,000,"  and  taxes  charged 
against  him  upon  that  sum. 

SMf  that  the  assessment  was  illegal}  because  the  property,  if  taxable,  should 
haTo  been  assessed  as  pork,  and  not  as  "capital." 

ffeldf  also,  that  the  pork,  being  ^'produce  for  export,"  was  not  subject  to 
taxation  under  the  city  charter. 

Tke  City  qf  Madiion  9t  0I.  t.  Fitch  tt  at,  18  Ind.  88,  orermled. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Elliott,  C.  J. — The  appellants  filed  their  complaint  in 
the  Circuit  Court  to  eigoin  the  collection  of  certain  city 
taxes,  alleged  to  have  been  illegally  assessed  against  them. 
A  demurrer  was  sustuned  to  the  complaint  The  principal 
question  raised  is  as  to  the  power  of  the  city,  imder  its 
charter,  to  levy  a  tax  on  the  capital  invested  by  the 
appellants  in  pork,  for  export  to  a  foreign  market. 

The  facts  alleged  in  the  complaint,  so  far  as  it  is  necessary 
to  state  them  for  the  purpose  of  a  proper  understanding 
of  the  question,  are  these :  Fitch  ^  San  were  residents  of 
the  City  of  Madiaony  Ind.j  and,  for  several  years,  were 


426  SUPREME  COURT  OF  INDIANA. 


PItoh  Mid  ABotlMr  «.  TIm  <^  of  Miaii>w  tmd  AnaHhtT. 

engaged  m  the  btudneas  of  bnjing,  dftug^tering  and  paek- 
mg  pork,  whidi  they  shipped  to,  and  sold  in,  a  fordgn 
market.  They  had  from  thirty  to  thirty-fire  tbotuaand 
dollars  of  capital  invested  in  the  biuuiess  in  the  years  1860 
and  1861.  Between  the  Ist  of  April  and  the  Ist  of  Jtdy 
of  those  years,  their  entire  capital  was  iareeted  hi  pork, 
then  ready  for,  and  in  process  of,  transportation.  They  had 
no  money  on  hand  during  that  period.  In  the  month  of 
May  of  eadi  of  those  years,  they  were  called  upon  by  the 
city  assessor  for  a  list  of  their  personal  property  sabjectto 
taxation  for  city  purposes,  but  they  informed  the  assessor 
that  they  had  no  personal  property  snbject  to  tazation  by 
the  city ;  that  their  entire  capital  was  then  invested  in 
pork  for  export,  which  they  claimed  was  not  salgect 
to  taxation  by  the  city.  But  the  assessor,  afterward,  without 
their  knowledge  or  consent,  eadi  of  said  years,  entered 
upon  his  assessment  roU,  and  assessed  against  thm,  as 
^capital  invested  in  pork,  9&0,000.''  Upon  this  smn,  tiie 
city  council  made  a  levy  for  the  year  1860  of  ninety^five 
cents  on  each  $100,  and  for  the  year  1861  of  seventy-five 
cents  on  each  $100.  Hie  mty  collector  was  proceeding 
to  levy  and  collect  the  same  by  a  sale  of  their  personal 
property. 

The  dty  is  governed  by  a  special  charter  granted  in 
1848,  and  amended  in  1849.  The  original  charter  subjected 
to  taxation  <<  all  real  estate,  including  imi»K>vementB,  sitoate 
within  the  corporate  limits  of  said  city;  and  also  alike  tax 
upon  all  personal  property  belonging  to  the  residents  of 
said  city,  or  that  may  be  in  the  poesesrion  of  said  residents.^* 
The  charter  as  amended  in  1849,  sulyects  to  be  taxed, 
all  real  estate,  &o.,  and  all  personal  property^  except  ^^goods 
and  produce  far  export^  or  in  transit^  owned  by,  or  in  the  pos- 
session of,  any  inhabitant  of  the  dly,"  &c. 
.  The  assessments  in  this  case,  of  '^capital  invested  in 
pork,"  are  clearly  illegal.  The  charter  authorizes  the  city  to 
levy  a  tax  on  ^^personal  praperty^^  not  on  the  capital 
invested  in  a  particular  business,  or  in  specific  property. 
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Money  on  hand  10  peisonal  property,  and,  if  not  exempt, 
is  liable  to  be  taxed  aa  snch,  bnt  when  it  is  invested  in  other 
personal  property  it  is  no  longer  money*  Here  it  is  shown 
by  the  complaint,  that  at  the  time  of  these  assessments, 
Fitch  ff  Son  had  in  their  pos8es8ion,in  the  city  of  Madison^ 
a  large  amount  of  pork,  greatly  exceeding  in  valne  their 
actual  capital,  or  the  amount  assessed  against  them*  Thdr 
entire  capital  was  invested  in  the  pork,  and  if  subject  to  a 
city  tax  it  was  as  pork,  and  not  as  capital  invested  in  pork. 
If  the  pork  was  liable  to  be  taxed,  the  whole,  and  not 
merely  a  part  of  it,  was  so  liable.  The  assessment  of 
«< capital  invested  in  pork"  was  not  anthorized  by  the  city 
charter,  and  is,  therefore,  illegaL 

But^  under  the  averments  in  the  complaint,  was  the  pork 
in  possession  of  FUch  ^  Son  liable  to  be  taxed?  The 
solution  of  this  question  depends  upon  the  meaning  of  the 
words,  ^^goods  and  produce  for  export,"  as  used  in  the 
amended  charter. 

This  question  was  presented  to  this  court  in  a  former 
case  between  the  same  parties,  and  is  reported  in  18  Ind. 
38.  And  while  we  fully  concur  in  the  principle  laid  down 
by  the  court  in  that  case,  that  ^4t  is  a  settled  rule  that  laws 
exempting  property  from  taxation  are  to  be  strictly  con- 
atrued,"  we  cannot  concur  in  the  conclusions  arrived  at  by 
the  court  in  the  application  of  that  principle  to  the  case 
under  consideration.  Indeed,  it  seems  apparent  that  a  very 
full  consideration  was  not  giv^i  to  the  question  in  that 
case. 

By  the  charter  of  the  city,  personal  properly  in  the 
possession  of  a  resident  of  the  city,  between  the  1st  of 
April  and  the  1st  of  July  of  the  same  year,  and  subject  to 
taxation,  is  liable  to  be  assessed  for  the  current  year.  In 
the  case  at  bar,  it  is  averred  in  the  complaint  that  JPttcA  ^ 
Sm^  during  all  that  time,  had  no  money  or  other  penaonal 
property  except  their  pork,  all  of  which  was  for  export, 
and  was  then  in  process  of  being  exported  to  a  foraign 
market    Pork  is  clearly  included  within  the  word  fnduct^ 
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used  in  the  exception  in  the  amended  charter.  It  whb,  then, 
^^produce  for  txpwti^  and  within  the  very  letter  of  the 
Btatute. 

Madison  is  a  commercial  city;  many  of  her  citizens 
were  engaged  in  trade  and  commerce ;  in  purchasing  the 
products  of  the  surrounding  country,  brought  there  for 
market  by  the  railroads  and  other  means  of  conveyance, 
and  in  exporting  or  shipping  them  by  the  river  to  New 
Orleans  and  other  distant  markets,  beyond  the  limits  of  the 
state.  It  was  the  common  interest  of  the  city  that  this 
trade  and  commerce  should  be  encouraged,  as  it  aided  in 
bringing  to  the  city  both  population  and  wealth.  And  it 
is  proper  that  the  amendment  of  the  charter,  which  we 
may  infer  was  enacted  at  the  request,  or  with  the  assent, 
of  the  people  of  that  city,  or  their  representatives,  should 
be  construed  in  the  light  of  these  surroundings. 

Under  the  original  charter,  all  personal  property  owned 
by  J  or  in  the  possession  of^  a  resident  of  the  city,  was  subject 
to  be  taxed.  Under  that  provision,  the  resident  dcailer 
in  produce  was  not  only  taxed  to  the  extent  of  the 
capital  used  by  him  in  his  business,  but  he  was  taxed  on 
all  the  property  in  his  possession,  whether  owned  by 
himself  or  others,  while  the  non-resident  dealer  would  not 
be  liable  to  be  taxed  at  all.  This  discrimination  would 
necessarily  operate  onerously  on  the  resident  dealer.  Under 
these  circumstances  the  amendment  was  adopted,  providing 
that  taxes  might  be  levied  on  all  personal  property  owned 
by  a  resident,  except  ^^  goods  and  produce  for  export^  or  in 
transit,  owned  by,  or  in  the  possession  of,  any  inhabitant 
of  the  city.^'  The  original  charter  taxed  the  produce 
owned  by  the  resident  dealer,  though  held  for  export 
This  provision  was  evidently  deemed  unjust  or  wrong, 
otherwise  no  amendment  would  have  been  regarded  as 
necessary.  The  amendment,  however,  was  made,  and  by 
its  terms  exempts  from  taxation  goods  and  produce  for 
export^  or  in  transit,  owned  by,  or  in  the  possession  of,  any 
inhabitant  of  the  city. 
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As  a  matter  of  policy,  the  exemption  may  go  too  far, 
though  it  only  placed  the  resident  dealer  on  an  equality 
with  the  non-resident  one ;  but  that  was  a  proper  matter 
for  the  legiBlature. 

We  think  that  the  pork  owned  by  the  appellants  far 
export^  was  exempt  by  both  the  letter  and  spirit  of  tiie 
amended  charter,  and  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  complaint 

The  judgment  is  reversed,  with  costs,  and  tlie  cause 
remanded  to  the  Circuit  Court  for  further  proceedings  in 
accordance  with  this  opinion. 

C.  H.  Walker  and  M.  Q.  Bright^  for  appellants. 

T.  SidUoan^  for  appellees. 


Casb  v.  BuHSTBAn  and  Others. 

VBHsoft's  Lnv. — A  sold  to  B  certain  real  estate,  by  a  eontraot  in  writing, 
for  the  bum  of  $2,500.  By  the  terms  of  the  contract,  A  was  to  exeonie  a 
deed  of  eonTcyanoe,  on  the  payment  of  $l,000,at  a  day  fixed,  and  was  to 
receire  the  notes  of  B  for  the  residue  of  the  purchase  money,  payable 
at  one  and  two  years  firom  date.  It  was  fiirther  siipolated  tliat  on  the 
execution  of  the  deed,  B  should  hare  possession  of  the  premises,  "fnt 
fh>m  rent  or  charge."  The  deed  was  executed  and  deUTered  at  the  time 
stipulated.  Afterward,  A  caused  the  execution  of  the  contract  of  sale  to 
be  proTed  by  the  subscribing  witness,  and  the  contract  to  be  recorded  in 
the  recorder's  oiBce.  Suit  by  A  to  enforce  a  Tender's  lien  against  the 
▼endees  of  B,  who  had  purchased  after  the  recording  of  the  contract  of 
sale,  but  without  actual  notice  of  the  equitable  lien. 

ffeldf  that  section  85  of  the  ^Act  concerning  real  estate  and  the  alienation 
thereof;"  1  G.  ft  H.  266,  authorises  the  recording  of  executory  oontracts 
for  the  sale  of  lands,  and  the  record  of  such  an  instrument  is  con- 
structlTC  notice  of  its  contents  to  aU  subsequent  purchasers  or  mort- 
gagees. 

ffeldf  also,  that  while  the  record  of  the  deed  from  A  to  B  was  primm  faeU 
CTidence  that  the  purchase  money  had  been  paid,  the  record  of  the 
original  contract  of  sale  was  notice  to  aU  subsequent  purchssers  that  a 
portion  of  the  purchase  mon^  TeBMined  unpaid,  and  oosititnted  an 
equitable  lien  upon  the  land. 


1 
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JSMri;AlM^«iiAtih«t«ip«liiliflftiBtkeMilrMt|thai  B  WM  to  bft^ 
lioa  on  the  exeeation  of  tHe  dead,  "fr«e  ftom  not  or  atoy^"  wm  aoi  ft 
wftiTcr  or  reloftse  of  the  rendor's  lien. 

APPEAL  from  the  Pike  Circuit  Court. 

Elliott,  C.  J.-^CompLEdnt  by  Oase^  the  appellant, 
against  tl»  appellees,  to  evBoret  a  vendor^s  Ikn  on  real 
estate. 

The  facts  of  the  case,  as  alleged  in  the  complaint,  are 
substantial^  these :  James  Svans^  bdng  seized  in  fte  of 
certain  real  estate,  situate  in  PSse  county,  on  tiie  8d  of 
Novembety  1855,  bargained  and  sold  the  same  to  N.  B.  ^ 
E.  8.  Alfordj  by  an  agreement  in  writing,  rigned  by  the 
parties,  as  follows : 

<^  Article  of  agreement  made  and  entered  into  the  8d 
day  of  November^  1855,  between  James  Evans^  of  jR& 
county,  Indiaruij  of  the  one  part,  and  Nathan  JB.  Alford 
and  JEUjah  S.  Atford^  of  the  same  place,  of  the  other 
part,  witnesseth :  that  the  said  James  Evans  has  this  day 
sold  to  the  saidJE&joA  S.Mford  and  N£UhanidAlfard,ihe 
equal,  undivided  half  of  the  following  described  taract  of 
land,  lying  and  being  in  said  county  of  JPffe,"  (describing 
it^  ^^  containing  one  hundred  and  fourteen  and  one-half 
acres.  The  said  Mfords  agree  to  pay  to  said  Evans^  as 
consideration  money  therefor,  one  thousand  dollars  on  or 
before  the  1st  day  of  AprUy  1856,  and,  upon  making  such 
payment,  to  execute  to  said  Evans  their  two  notes  of  hand, 
one  payable  on  the  25th  day  of  Deaanbery  1856,  for  <me 
thousand  dollars,  and  one  for  five  hundred  dollars,  payable 
December  25th,  1857 ;  said  notes  to  bear  interest  from  date. 
Now  the  said  Evans^  on  his  part,  agrees,  upon  receipt  of 
the  first  payment  as  aforesaid,  and  iq^on  the  azecution  of 
the  notes  aforesaid,  to  make  and  execute  to  the  said 
Alfard»  a  good  and  sufficient  deed  in  fee  sino^Ie  for  said 
tract  of  land,  and  also  to  give  to  them  possession  of  the 
premises,  ineludizig  houses^  free  from  rent  or  cbaige. 
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^In  wiiMM  wbBteot^  the  pwiieB  have  heroonto  set  their 
haodft  and  soRb  the  daj  end  year  first  above  irritten . 

Us 

[Signed,]  JjooB  M  Bv^m.         [sbal.] 

K  B.  &  E.  8.  AUOBD.  [SIAL.J' 

^'AtUst:  Jomr  MoIbtxbb." 

On  the  24th  of  ifansA,  1866,  the  il^M^  paid  to  Jbom, 
on  V  the  contract,  $1,000,  and  execnted  to  him  their  two 
promifiBOiy  notes,  one  for  the  som  of  |1,000,  payable  on 
the  25th  of  December^  1856,  and  the  other  for  the  earn  of 
$600,  payable  on  the  26tfa  <^  December  1867.  They  deeoribe 
the  hind,  and  chow  that  they  were  given  in  pert  considera- 
tion therefor.  JSvans^  on  the  same  day,  executed  and 
delivered  to  the  AJ^arda  a  deed  of  ccmveyanoe  in  fee  for 
the  land,  as  required  by  the  terms  of  the  written  contract 

On  tiie  9A  of  Aprils  1856,  Evans  procured  the  execution 
of  the  written  agreement  to  be  proved  before  the  recorder 
of  Pike  county)  by  MidnHrtf  the  subscribing  witness,  a 
certificate  of  which  proof  was  duly  indorsed  on  the  agree- 
ment by  the  recorder,  and  the  agreement  and  certificate 
were  then  recorded  in  the  recorders  office  of  said  county. 

On  the  25th  of  April,  1856,  Eoans  sold,  and  transferred 
by  indorsement  in  writing,  both  the  promissory  notes 
executed  to  him  by  the  AJforde,  to  CoMj  the  plaintifil 

N.R^E.  8.  Alford,  afterward  laid  off  and  platted  the 
lands  into  town  lots,  named  the  town  Affbrdy  and  had  said 
plat  duly  acknowledged,  and  recorded  in  the  recorder's 
office  of  the  county  of  Pilte.  The  defendant,  JRhoda 
Bumsteadf  afterward  became  the  purchaser,  and  is  now  the 
owner,  of  a  lai^d  number  of  said  lots,  particulariy  described 
in  the  complaint. 

The  comidaint  also  avers  that  the  notes  remain  due  and 
unpaid,  and  that  N.  B.  ^  E.  8*  Afford  h>ng  since  failed  in 
business  and  removed  from  t]us  state,  and  that  they,  nor 
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either  of  them,  have  now,  nor  within  the  last  five  years 
have  had,  any  property  in  this  state  subject  to  execution. 
The  complaint  prays  that  the  amount  due  on  said  notes 
may  be  declared  a  lien  on  said  lots,  now  owned  by  said 
Bhoda  BumsUady  and,  unless  the  same  be  paid,  that  a  sale 
of  said  lots  be  decreed  for  the  payment  thereof,  &c. 

Publication  was  made  as  to  the  defendants,  Nathan  B. 
and  Elijah  S.  Alford^  and  they  were  de&ulted.  Bhoda 
Bumstead  appealed  and  demurred  to  the  <k>mplaint.  The 
court  sustained  the  demurrer,  and,  thereupon,  rendered 
final  judgment  for  the  defendants. 

The  only  question  urged  for  the  reversal  of  the  judgment 
of  the  Circuit  Court  arises  upon  the  ruling  of  that  court 
in  sustaining  the  demurrer  to  the  complaint. 

It  is  not  averred  in  the  complaint  tiiat  Bhoda  Biansteadj 
at  the  time  she  purchased  the  lots  and  received  a  titie  to 
them,  had  actual  notice  of  the  existence  of  tiie  notes  to 
Evans  J  and  that  they  were  given  for  a  part  of  the  purchase 
money  of  the  land  hjN.B.^  E.  S.  Alfcrdy  but  it  is 
averred  that  she  had  constructive  notice  thereof,  by  the 
recording  of  the  article  of  agreement  between  the  parties, 
in  reference  to  the  purchase. 

Section  85  of  the  ^'Act  concerning  real  estate  and  the 
alienation  thereof,"  1  G.  A  H.  266,  provides  that  "every 
executory  contract  for  the  sale  or  purchase  of  lands,  when 
proved  or  acknowledged  in  the  manner  prescribed  in  this  act 
for  the  proof  or  acknowledgment  of  conveyances,  may  be 
recorded  in  the  county  in  which  the  lands  to  which  such 
contract  shall  relate  may  be  situate ;  and  when  so  proved 
or  acknowledged,  and  the  record  thereof  when  recorded, 
and  the  transcript  of  such  record  when  duly  certified,  may 
be  read  in  evidence  in  the  same  manner,  and  with  the  like 
effect,  as  in  the  case  of  a  conveyance." 

This  provision  of  the  statute  authorized  the  contract 
between  Ewms  and  the  Alfdrds  U)  be  recorded,  and  the 
recordinjg  of  an  instrument,  authorized  by  law  to  be 
recorded,  operates,  in  judgment  of  law,  as  constructive 
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notice  to  all  Bubsequent  purchasers  or  mortgagees  of  the 
contents  of  such  instrument.  Lasselle  v.  Bamett^  1  Blackf. 
151 ;  Beed  v.  Cbafe,  4  Ind.  288.  This  contract  having 
been  duly  proved  and  recorded  before  Bhoda  Bumslead 
purchased  the  lots,  she  must,  therefore,  be  presumed  to 
have  purchased  with  notice  of  its  contents. 

Assuming,  then,  that  she  had  notice  of  the  existence  and 
contents  of  the  contract,  the  question  is  presented,  are 
the  facts  stated  in  the  contract  sufficient  to  charge  her  with 
notice,  after  the  execution  of  the  deed  bj  JEmns  to  the 
AlfordSf  that  a  part  of  the  purchase  money  still  remained 
unpaid  ?  It  was  evidently  the  object  of  EvanSy  in  procuring 
the  contract  to  be  proved  and  recorded,  to  assert  his 
equitable  lien  on  the  land  for  the  unpaid  purchase  money, 
and  to  give  notice  thereof  to  aQ  who  might  become 
interested*  Its  covenants,  in  other  respects,  had  been  fully 
performed  before  it  waa  recorded,  by  both  parties;  and, 
except  as  a  means  of  ^ving  such  notice,  its  recording  would 
have  been  a  useless  expense.  The  facts  shown  by  the 
contract  are,  that  the  whole  consideration  for  the  land  was 
f2,500 ;  that  of  this  sum  the  Alfords  were  to  pay  |1,000  on 
the  Ist  of  Aprily  1856,  at  which  time  Evajts  was  to  execute 
to  them  a  deed  for  the  land^  and,  at  the  same  time, 
they  were  to  execute  to  Uvans  their  promissory  notes,  one 
for  $1,000,  payable  on  the  25th  of  December^  1856,  and  the 
other  for  |500,  payable  December  25th,  1857. 

By  the  record,  then,  Mrs.  Bumstead  was  notified  that  the 
Alfords  were  to  receive  a  conveyance  for  the  land  long  before 
they  were  to  pay  $1,500  of  the  purchase  money,  and  that, 
at  the  same  time  of  the  execution  of  the  deed  to  them, 
they  were  to  execute  to  Evans  their  two  promissory  notes 
for  tiiat  $1,500.  WhSe  the  record  of  the  deed  afforded 
jirifna  facie  evidence  that  the  purchase  money  was  fully 
paid  at  its  execution,  the  record  of  the  original  contract 
gave  notice  that,  by  its  terms,  the  deed  was  to  be  made 
and  delivered,  leaving  $1,600  of  the  purchase  money  to  be 
paid  at  a  distant  future  time.  The  reasonable  inference  to 
Vol.  XXIV^28 
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be  drawn  from  these  &cta  would  seem  to  be  that  the  deed 
was  executed  under  and  according  to  the  original  contraeti 
and  that  a  part  of  the  purchase  money,  therefore,  was  not 
paid  at  or  before  the  execution  of  the  deed.  And  tiieae 
facts,  it  seems  to  us,  should  be  deemed  sufficient  to  have 
put  Mrs.  Bumstead  on  her  guard,  and  to  require  that 
she  should  have  made  the  proper  inquiry,  by  which  she 
could  have  readily  ascertained  that  the  notes  for  the 
$1,500  were  still  unpaid  and  outstanding,  and  constituted 
an  equitable  lien  on  the  land  for  their  payment. 

No  brief  has  been  filed  in  the  case  by  the  appellee's 
counsel,  and  hence  we  are  not  directly  advised  of  the 
grounds  assumed  in  support  of  the  demurrer  in  the  court 
below;  but  we  are  informed  by  the  appellant's  brief  that  it 
was  insisted,  in  the  Circuit  Court,  that  the  lien  that 
might  otherwise  have  attached,  was  discharged  by  a  stipu- 
lation in  the  original  executory  contract  between  tiie 
parties.  It  was  therein  stipulated  that  on  the  receipt  of 
$1,000  of  the  purchase  money,  and  upon  the  execution  by 
the  Jlforda  of  the  notes  for  the  remaining  $1,500,  JSvam 
should  <<make  and  execute  to  the  said  Mfords  a  good  and 
sufficient  deed  in  fee  simple  for  said  tract  of  land,  and  also 
give  to  them  possession  of  the  premises^  including  houses, 
free  from  rent  cr  charge"  And  it  was  urged  in  the  CSrcuit 
Court,  as  we  are  informed  by  the  appellant's  brief,  that  as 
the  vendor^s  lien  for  the  unpaid  purchase  money  is  a  charge 
upon  the  land,  the  stipulation  in  the  agreement  in  this  case, 
that  the  Alfords  were  to  have  the  possession  of  the  lands 
and  houses,  '^firee  from  rent  or  charge^'*  was  a  waiver  of 
any  lien  for  the  purchase  money,  and  discharged  the  land 
therefrom. 

We  do  not  think  that  such  a  conclusion  can  be  legiti- 
mately drawn  from  that  provision  or  expression  in  ibid 
contract,  when  fairly  construed  in  connection  with  its  other 
provisions.  The  deed  was  to  be  made  by  EvanSy  and 
possession  c^ven,  when  only  two-fifths  of  the  purchase 
money  vrere  paid.    Tet  it  was  provided  that  the  J^fiirds 
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were  to  have  the  pofisession  of  the  land  and  honses,  ^finee 
fram  rent  or  charge;''  that  isy  free  from  rent  or  charge  for, 
cnr  on  aeconnt  of,  such  possession  or  nse  of  the  properfy. 
The  term  ^charge"  is  used  in  immediate  connection  with 
^renty''  and  if  not  intended  to  mean  the  same  thing,  at 
least  refers  to  the  same  subject  matter,  viz :  the  possession, 
use  and  occupancy  of  the  land,  and  the  houses  thereon, 
and  does  not,  as  we  think,  have  any  reference  to  the 
equitable  lien  or  charge  upon  the  land,  given  by  the  law, 
for  the  unpaid  purchase  money. 

Ko  other  security  was  given  or  provided  for,  and  we 
see  nothing  in  the  contract  indicating  any  intention  on  the 
part  of  Evans  to  waive  the  lien.  We  think  the  Oiremt 
Court  erred  in  sustaining  the  demurrer  to  the  complaint 

The  judgment  is  reversed,  with  costs. 

W.  E.  Niblack  and  W.  H.  De  Wdf^  for  appellant 

Jl  Q.  iTo^es,  for  appellees. 


H0LLIKQ6WOBTH  V.  PlOKXBINa. 

CBBonnnT  ov  Winrsssn. — PEAcnoa. — It  is  the  ezelnsfTe  proTlaoe^ 
tlM  J«7  to  dAtemine  the  eredibilitj  of  witnessos,  uid  tho  Snpimio- 
Coort  wiU  not  exftmine  into  their  eetion  for  the  pnrpoee  of  dietnzlklag: 
the  Terdiot 

AwAan. — An  award  whieh  if  indefinite  and  nnoertain,  and  incapable  of' 
bdng  made  eertain,  is  void. 

APPEAL  from  the  Howard  Circuit  Court 
Elliott,  C.  J. — This  was  a  suit  by  Piehermgy  the  plain*- 
lifp  below,  against  HolUngsuxnihy  the  appellant,  to  recover 
in  damages  the  connderation  paid  by  the  former  to  the 
latter  for  a  tract  of  land  in  the  state  of  lowoj  on  the 
gtoxoid  that,  at  the  time  of  the  sale  and  conveyance,^ 
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HoQingsworth  taiselj  represented  to  Piehering  tittt  tile  land 
was  flitoated  in  a  particnlar  locality,  (which  is  stated^)  and 
that  it  was  all  good,  dry,  plow  land,  and  that,  if  not 
as  represented,  he  wonld  take  it  back  and  refund  tiie  f600, 
tiie  price  paid  for  it,  with  interest 

The  complfunt  avers  that  the  land  is  not  sitnafaed  as 
represented,  and  timt  the  whole  of  it  is  a  swamp  covered 
with  water,  and  of  no  value  whatever;  and  that,  before 
bringing  tiie  snit,  he,  Pickering^  tendered  to  JBoSingsworth  a 
deed  reconveying  to  him  the  land,  and  demanded  tiie 
pnrdiose  money,  with  interest,  whidi  SoBingsworA  refused 
to  pay. 

An  answer  was  filed  to  the  complaint  in  two  paragcaphs: 

1.  General  denial. 

2.  That  the  same  cause  of  action  mentioned  in  the 
complaint,  by  i^reement  of  the  parties,  had  been  submitted 
to  the  arbitrament  of  twelve  persons,  and  that  they  bad 
heard  the  matter,  and  rendered  their  award  in  wiitiiig,  in 
favor  of  said  plaintiff  below,  and  against  said  HoQingswcrthj 
for  the  simx  of  flOO,  which  sum  he  was  ready  and  willing 
to  pay. 

A  demurrer  to  this  paragraph  of  the  answer  was  filed, 
and  overruled  by  the  court,  and  the  plaintiff  then  repfied 
by  a  denial. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plainta£ 
A  motion  for  a  new  trial  was  overruled,  and  judgment 
rmdered  on  the  verdict 

Two  questions  are  presented  for  our  consideration : 

1.  Is  the  verdict  of  tiie  jury,  under  the  issue  formed  by 
a  denial  of  the  complaint,  sustained  by  the  evidence  ? 

2.  Is  the  award  set  up  in  the  second  paragraph  of 
the  answer  valid,  or  is  it  void  for  uncertainty  7 

The  evidence  is  in  the  record.  It  is  very  conflicting  in 
r^ard  to  the  aUeged  rerpresentationa  aa  to  the  locality  and 
quality  of  tiie  land  sold  by  HoUingsworth  to  Pickering^  in 
Jbwa;  but  the  evidence  of  Pickering^  if  taken  as  true,  folly 
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snstaina  tha  complaint  on  those  points.  It  is  directly 
contradicted  by  the  testimony  of  HoUinffswarth*  It  was, 
therefore,  a  question  of  credibility  between  the  witnesses, 
which  it  was  the  exclusive  province  of  the  jury  to  deter- 
mine, and  we  cannot  examine  it  for  the  purpose  of 
disturbing  the  verdict. 

The  second  question,  however,  merits  a  more  extended 
consideration. 

Copies  of  the  agreement  of  submisdon,  and  of  the 
award  of  the  arbitrators  under  the  same,  were  filed  with 
the  second  paragraph  of  the  answer,  and  thereby  made  a 
part  of  the  record.  The  originals  were  given  in  evidence 
on  the  trial,  and  other  evidence  was  also  j^ven,  which  is 
uncontradicted  and  unimpeached,  by  which  it  is  clearly 
shown  that  this  suit  is  founded  upon  the  same  subject 
matter  and  claim  submitted  to  and  passed  upon  by  the 
arbitrators.  If  the  award  was  a  valid  one,  it  was  final 
between  the  parties,  and  constituted  a  good  bar  to  the 
present  action;  and  if  so,  the  finding  of  the  jury  was 
clearly  wrong,  and  the  court  below  should  have  granted  a 
new  trial.  But  if,  as  contended  by  the  appellee,  the  award 
is  void  for  uncertainty,  apparent  on  its  face,  the  court 
below  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer,  as  it  constituted  no  defense  to  the 
action ;  and,  in  that  event,  the  appeUaot  has  no  cause 
to  oon^>lain  that  a  correct  result  was  reached  by  the  verdict 
of  the  jury. 

The  following  is  a  copy  of  the  agreement  of  submission 
under  which  the  award  was  made : 

^Know  all  men  concerned,  that  we,  the  undersigned^ 
have  this  day  submitted  to  the  judgment  of"  (here  follow 
the  names  of  the  twelve  arbitrators,)  ^<  a  matter  of  difference 
between  us,  arising  out  of  a  certain  agreement  made  by 
and  between  us,  in  the  autumn  of  the  year  1868,  wherein 
Fhineas   Pickering  claims  of    Isaac  HoOingsu)arth   seven 
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hondred  and  eighty  (780)  dollars.    Now,  therefore,  we  do 
hereby  agree  to  submit  said  matter  of  difference  between 
us  to  the  above  named  friends,  for  their  final  deciraon^ 
pledging  ourselves  to  abide  their  judgment  therein. 
[Signed J  PnnntAS  Pigexbinq, 

ISAAO  HoLLmOSWOSIBL 

10th  mo.,  8d,  1862." 

The  award  given  in  evidence  reads  thus : 

^  We,  the  arbitrators  to  whom  the  matters  of  difference 
between  Isaac  HcUingsworth  and  Phiruas  Pickering  were  Uiis 
day  submitted,  submit  as  our  award,  that  Jbaac  HoQingS" 
icorth  pay  Phineas  Pickering  one  hundred  dollars,  within 
thirty  days  from  this  date.  Also,  pay  the  difference 
between  tiie  tax  receipt  and  the  note  that  Phiiuas  holds 
against  him.  [Signed  by  the  twelve  arbitrators.] 

10  mo.,  8d,  1862." 

The  matter  submitted  to  the  arbitrators  was  a  difference 
between  the  parties,  arising  out  of  a  certain  agreement 
between  them,  made  in  the  autumn  of  the  year  1858, 
in  which  Pickering  claimed  of  ScUingsworth  |780;  and 
we  must  infer,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  note  and  tax  receipt  related  to  the  agreement  and 
ibe  matter  of  difference  between  the  parties,  and  was, 
therefore,  a  proper  matter  for  the  arbitrators  to  pass  upon. 
The  note  and  tax  receipt  are  not  set  out  in  the  award,  nor 
do  they  accompany  it ;  they  are  not  even  referred  to  by 
date  or  amount  so  that  tliey  can  be  identified,  or  the 
difference  between  them  ascertained.  The  award,  there- 
fore, is  indefinite  and  uncertain,  and  incapable  of  being 
made  certain,  and,  for  that  reason,  must  be  held  to  be  void. 
Parker  v.  EggUstoUy  6  Blackf.  128 ;  Hays  et  al.  v.  Hays^  2 
Ind.  28.  It  did  not  constitute  a  defense  to  the  action,  and 
the  judgment  must,  therefore,  be  affirmed. 
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The  judgment  is  offinned,  with  1  per  cent,  damages, 
and  costs. 

lAmday  ^  Lewis^  for  appellant* 

H.  A.  Brousc,  T.  A.  Hendricks  and  0.  B.  Hardy  for 
appellee. 


WiNsmp  and  Others  v.  Clxnbsskino. 

ljurircnoir  Bokd.— An  iiOanctloii  bond  wm  entitled  «8tote  of  IndHmOj 
CUnton  oounty,  A  e.  B." 

JTild,  thai  the  bond  was  not  Toid  for  the  failnre  to  state  the  name  of  the 
court  in  which  the  action  was  brought 

Stidejick. — RxcoBD  or  Dbxd. — The  record  of  a  deed  may  be  giren  in 
CTidenee  without  accounting  for  the  absence  of  the  originaL 

PftACTiCB. — Suit  on  Injunctioit  Bovn. — In  an  action  upon  an  injunction 
bond,  it  is  not  necessary  that  a  copy  of  the  proceedings  and  Judgment  in 
the  injunction  case  should  be  filed  with  the  complaint. 

Sams. — Damaosb. — A  haying  the  right  to  the  possession  of  certain  real 
estate,  under  a  purchase  by  title  bond,  was  eigoined,  at  the  suit  of  B, 
from  exercising  that  right,  and  fh»m  entering  upon  the  land. 

Htldf  that  in  a  suit  upon  the  injunction  bond,  A  was  entitled  to  recoTcr  for 
any  injury  to  the  possession,  or  to  the  land  itself,  caused  by  the 
ii^nnction. 

Samb. — An  iigunciion  having  been  granted  to  continue  until  the  determi- 
nation of  a  case  in  the  Supreme  Court,  the  latter  case  was  subsequentiy 
dismissed,  but  the  appeal  was  afterward  "reinstated,"  and  the  case 
decided  upon  its  merits. 

ffild,  that  it  must  be  understood  from  the  record  that  the  dismissal  of  the 
case  in  the  Supreme  Court  was  set  aside  and  the  case  reinstated,  and 
this  being  the  case,  the  injunction  was  continued  in  force,  and,  in  an 
action  upon  the  ii^unction  bond,  damages  accruing  after  the  dismissal 
could  be  recoTcred. 

APPEAL  from  the  Clinton  Common  Pleas. 
EujoTTy  C.  J. — This  was  a  suit  brought  by  Clendenning, 
against  the  appellants,  on  the  following  written  obligation : 
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''Edwin  Winship^     ) 

V.  \  State  of  Indiana^  Clinton  County. 

James  CUndenning.) 

^<  We  undertake  that  the  phdntiff,  Edwin  Winshipj  shaD 
pay  to  the  defendant,  Jamta  CUndenning^  all  damages  and 
costs  which  may  accrue  by  reason  of  the  injunction  in  this 
action.  [Signed,]  Edwin  Winship. 

Eu  AjftMAirrBouT. 
James  Gaster. 
jlp^  18th,  1861.  Wilson  Sbawbight. 


tf 


"Approved  by  me:  John  M.  Cowan/' 

The  defendants  demurred  to  the  complaint,  and  assigned 
as  a  cause  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  but  the  court  overruled  the  demurrer,  to 
which  the  defendants  excepted.  They  then  answered  by  a 
general  denial.  There  was  a  trial  by  jury,  and  a  finding  for 
the  plaintiflF  for  $120.  A  motion  for  a  new  trial,  by  the 
defendants,  was  overruled  by  the  court,  and  judgment 
rendered  on  the  finding  of  the  jury.  The  defendants 
excepted,  and  appeal  to  this  court 

Several  errors  are  assigned,  and  urged  as  causes  for 
the  reversal  of  the  judgment  of  the  lower  court  We 
will  notice  them  in  the  order  in  which  they  are  presented. 

1.  "  The  court  erred  in  overruling  the  defendants'  demur- 
rer to  the  complaint" 

The  complaint,  in  substance,  alleges  that  on  the  13th  of 
Aprilj  1861,  the  defendant  Winship  filed  and  presented 
a  complaint  before  John  M,  Cowan^  Judge  of  the  Clinton 
Circuit  Court,  setting  forth,  among  other  things,  that  he 
and  one  John  P.  Orothers  were  joint  tenants  of  certain  real 
estate,  (which  is  described,) ;  that  at  the  June  term,  1860,  of 
the  Clinton  Common  Pleas  Court,  Orothers  commenced  a 
suit  for  the  partition  of  said  land;  that  partition  was 
made  by  commissioners  appointed  by  the  court,  aud  a 
report  thereof  made,  and  confirmed  by  the  court ;  that  he. 
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Winshipj  had  appealed  said  case  to  the  Supreme  Court. 
That  by  said  partition  there  were  set  apart  to  him  only  26 
35-100  acres,  while  to  Crothers  were  given  53  35-100  acres, 
when,  in  fact,  he,  {Winshipj  was  entitled  to  one-half  of 
the  whole  tract.  That  Clendenning^  the  plaintiff,  had, 
without  right,  entered  upon  his  {Winshipj s)  half  of  said 
land,  and  was  trespassmg  thereon  by  felling  timber  and 
committing  other  wastes;  and  thereupon  prayed  for  an 
injunction,  and  an  order  restraining  the  plainti^  Clendenningj 
from  the  further  possession  or  interference  with  said  half 
of  said  land.  Whereupon  said  judge  granted  an  order 
restraining  the  plaintiff  from  entering  upon  said  premises, 
or  exercising  ownership  over  the  same  in  any  manner 
whatever.  And  that,  <^at  the  succeeding  term  of  said 
Circuit  Court,  the  plaintiff  was  enjoined  from  entering 
upon  said  premises  until  the  determination  of  the  said 
partition  case  in  the  Supreme  Court''  The  complaint 
further  avers  that  at  the  time  of  the  application  for 
said  injunction,  the  said  defendant  Wlnshipj  together  with 
the  other  defendants  herein,  entered  into  the  written  obliga- 
tion upon  which  this  suit  is  brought,  a  copy  of  which 
is  set  out  in  the  complunt,  and  also  filed  therewith.  It 
also  alleges  that  the  plaintiff  is  the  owner  in  fee  of 
the  land  so  set  apart  to  said  Crothers  on  partition,  and  was 
entitled  to  the  possession  thereof  previous  to  the  time  of 
granting  said  injunction,  and  that  said  partition  cause  had 
been  determined  in  the  Supreme  Court  against  Winship, 
and  the  report  of  said  commissioners,  and  the  judgment 
thereon,  affirmed;  and  that  by  reason  of  said  injunction 
and  restraining  order,  the  plaintiff  had  been  deprived 
of  the  use  of  said  premises  for  three  years.  That  Winshipy 
having  possession  of  the  land,  had  appropriated  a  large 
amount  of  grain  which  the  phdntiff  had  sown  thereon,  and 
had  consumed  a  large  amount  of  timber,  rails,  and  other 
articles  of  value  appertaining  to  said  land,  and  prays 
judgment  for  $500. 


442  SUPREME  COURT  OF  INDIANA. 

Winship  and  Othert  9.  Clendemuni^. 

It  IB  objected  to  the  complaint  that  the  reetraining  ordcr 
first  granted  by  the  jndge,  was  granted  at  a  tune  when  the 
said  CUnUm  Circuit  Court  was,  by  law,  authorized  to  be  in 
session,  and  that,  in  the  absence  of  any  direct  averment  to 
the  contrary,  it  must  be  presumed  the  court  was  in  session, 
and  that,  in  such  case,  the  courts  and  not  the  judge, 
as  in  vacation,  should  grant  the  restraining  order.  There 
is  nothing  in  the  objection.  The  inference  to  be  drawn 
from  the  averment  is  that  the  court  was  not  in  session 
at  the  time  the  order  is  alleged  to  have  been  first  granted ; 
besides,  it  is  averred  that  ^'at  the  succeeding  term  of  said 
Circuit  Court  the  plaintiff  was  enjoined,"  &c.  We  do  not 
decide  that  the  bond  would  have  been  void,  if  the  court 
had  been  in  session  at  the  time  the  restraining  order 
was  granted  by  the  judge,  and  the  bond  executed.  The 
question  is  not  in  tiie  record,  and  we  therefore  do  not 
express  any  opinion  in  reference  to  it. 

It  is  also  insisted  that  the  bond  is  void  on  its  face,  for  the 
reason  that  no  venue  is  stated,  and  it  does  not  show  that  it 
has  any  connection  with  the  injunction  proceedings.  This 
objection  is  also  untenable.  As  a  venue,  the  state  and  county 
are  stated  in  the  bond;  the  names  of  the  parties  to  the  suit 
are  the  same  as  in  the  injunction  case,  and  it  is  directfy 
averred  in  the  complaint  that  it  was  executed  in  that 
connection. 

The  complaint,  we  tMnk,  clearly  shows  a  good  cause  of 
action,  and  the  demurrer  was,  therefore,  correctly  overruled. 
Other  objections  to  the  complaint  are  presented,  but  they 
are  quite  too  technical  to  require  special  notice. 

2.  On  the  trial  of  the  cause  before  the  juiy,  the  plaintiff, 
over  the  objection  of  the  defendants,  was  permitted  to  read 
in  evidence  what  purported  to  be  the  ori^nal  bond  sued  on. 
The  grounds  of  objection  are  stated  thus  in  the  bill 
of  exceptions :  <^That  it  did  not  bear  the  title  of  any  court, 
and  that  it  was  indefinite,  uncertain,  and  bad  on  its  fiace." 
The  execution  of  the  bond  was  admitted  by  the  pleadings; 
it  formed  a  proper  part  of  the  plaintifiTs  evidence;   it 
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correBponded  with  the  copy  filed  with  the  complaint,  and 
the  court  did  right  in  permitting  it  to  be  read  to  the  jnry. 

8.  At  the  proper  time,  the  plaintiff  offered  in  evidence  the 
record  from  the  recorder's  office  of  the  deed  from  Orothers 
to  him  for  the  land  referred  to  in  the  complaint,  to 
which  the  defendants  objected,  *^  because  the  absence  of  the 
ori^nal  was  not  sufficiently  accounted  for,  and  because  no 
copy  thereof  had  been  filed  with  the  complaint"  But  the 
court  overruled  the  objection,  and  permitted  the  record  of 
the  deed  to  be  read  in  evidence,  which  is  also  assigned  for 
error. 

The  deed  was  duly  acknowledged  by  the  grantor,  and  a 
proper  certificate  of  the  acknowledgment  indorsed  on  it, 
under  the  hand  and  seal  of  a  notary  public  in  OhiOj  and  the 
certificate  recorded  with  the  deed.  Under  these  circum- 
stances, it  was  properly  admitted  in  evidence  without 
accounting  for  the  absence  of  the  original.  Lyon  et  id.  v. 
Perry  et  al.j  14  Ind.  515 ;  2.  G.  ft  H.,  §  288,  p.  188.  The 
deed  was  not  the  foundation  of  the  action,  and  it  was  not 
necessary  to  file  a  copy  of  it  with  the  complaint.  Another 
objection  is  argued  by  the  appellant  in  his  brief,  but  as  it 
was  not  made  at  the  proper  time  in  the  court  below,  it  will 
not  be  noticed  here. 

4.  The  court  below  permitted  the  plaintiff,  over  the 
defendants'  objection,  to  read  in  evidence  the  proceedings 
and  judgment  in  the  Clinton  Circuit  Court,  in  the  injunc- 
tion case  of  Winship  against  the  plaintiff,  in  which  the 
bond  sued  on  was  executed.  The  only  objection  made  by 
the  defendants  at  the  time  the  evidence  was  offered, 
as  stated  in  the  bill  of  exceptions,  was  that  '^  no  copy  thereof 
had  been  filed  with  the  complaint."  This  suit  is  founded 
on  the  bond  given  by  Winship  to  procure  the  injunction, 
and  not  on  the  proceedings  and  judgment  in  that  case,  and 
it  was  not  necessary,  therefore,  that  a  copy  of  such  pro- 
ceedings and  judgment  should  be  filed  with  the  complaint. 
But  if  it  were  otherwise,  the  failure  to  file  such  copy  might 
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render  the  complaint  defective,  but  it  would  not  famish  a 
valid  objection  to  the  giving  of  the  record  in  evidence  on 
the  trial. 

5.  The  next  question  presented  arises  upon  instructions 
given  and  refusedL 

The  court  instructed  the  jury  that»  ^^A  possessory  right 
would  entitle  the  plaintiff  to  recover  for  being  kept  out  of 
possession/'  to  which  the  defendants  excepted,  and  a^ed 
the  court  to  instruct  the  jury  as  follows : 

^'1.  A  mere  possessory  right  to  the  premises  in  question 
is  not,  of  itself,  sufficient  to  entitle  the  plaintiff  to  recover/' 

^^  2.  If  the  plaintiff  bad  no  other  right  to  the  possession 
than  that  conferred  by  a  titie  bond,  he  has  no  right 
to  recover." 

These  instructions  were  refused  by  the  court,  to  which 
refusal  the  defendants  also  excepted. 

The  evidence  in  the  case  is  all  in  the  record  by  a  bill  of 
exceptions,  from  which  it  appears  that  the  plaintiff  pur- 
chased the  land  of  Crothers  before  the  execution  of  the 
bond  sued  on,  and  was  in  possession  and  held  the  same  by 
titie  bond  from  Crothers.  The  deed  to  him  was  executed 
and  acknowledged  on  the  20th  of  Marchj  1861.  He  had 
paid  part  of  the  purchase  money,  and  the  deed  was  placed 
in  the  hands  of  a  third  person  as  an  escrow^  to  be  delivered 
when  he  paid  the  residue  of  the  purchase  money.  It  was 
delivered  to  the  plaintiff  on  the  15th  of  February^  1864, 
after  the  commencement  of  this  suit. 

These  facts  show  that  the  plaintiff,  under  his  purchase, 
had  the  right  of  possession,  at  least  as  against  Winship^ 
and  this  possessory  right  was  sufficient  to  enable  the 
plaintiff  to  maintain  this  action.  Case  et  oL  v.  Weber  et  oL, 
2  Ind.  108;  Carney  et  al.  v.  Seed,  11  Ind.  417.  The 
instruction  given  by  the  court  was  correct,  and  those 
asked  by  the  defendants  were  correctiy  reused. 

The  following  instruction  asked  by  tbe  defendants  was 
also  refused  by  the  court: 
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^If  WinsMpy  during  the  pendency  of  the  injunction,  cut 
timber  on  the  land  wrongfully,  the  damages  resulting 
therefrom,  if  any,  can  be  recovered  by  the  then  holder  of 
the  freehold,  and  they  are  no  part  of  the  measure  of 
damages  in  this  case/' 

We  have  already  seen  that  the  plaintiff's  possessory  right 
was  sufficient  to  enable  him  to  maintain  the  action,  and  recover 
in  damages  for  any  iigury  to  that  possession  resulting  from 
the  injunction.  But  he  had  more  than  a  mere  right  of 
possession ;  he  held  an  equitable  interest  in  the  land  itself, 
and  everything  cotinected  with  it,  coupled  with  the  right 
of  possession,  of  which  he  was  deprived  by  the  injunction, 
and  any  injury  to  the  possession,  or  to  the  land  itself, 
resulted  in  an  injury  or  loss  to  him,  and  any  such  injury 
was  covered  by  tiie  bond.  There  was  no  error  in  refusing 
the  instruction. 

Another  instruction  asked  by  the  defendant  and  refused 
by  the  court,  is  as  follows : 

<<5.  If  the  partition  suit  was  dismissed  by  the  Supreme 
Court,  it  was  no  longer  pending,  and  on  the  subsequent  rein- 
statement of  the  appeal,  it  stood  on  the  same  ground  as  a  new 
appeal,  and  could  not  perpetuate  this  injunction  without  a 
new  order  from  the  Circuit  Court.  The  plaintiff,  therefore, 
could  not  recover  damages  for  any  time  after  the  dismissal 
of  the  suit  in  the  Supreme  Court,  if  entitled  to  damages 
at  all." 

The  same  question  is  again  raised  and  discussed  on 
a  motion  for  a  new  trial,  on  the  ground  that  the  damages 
are  excessive. 

During  the  progress  of  the  trial,  it  was  admitted  that 
<Hhe  partition  suit  was  dismissed  in  the  Supreme  Court  on 
the  80th  day  of  Jidt/y  1861,  and  that  the  oats  were  sown 
during  the  interim  between  the  dismissal  and  the  renewal 
of  the  appeal,''  so  states  the  bill  of  exceptions. 

It  will  be  observed  that  this  statement  is  somewhat 
indefimte  as  to  how  the   appeal   in  the   partition  suit 
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WBB  reinstated,  or  renewed,  in  this  court  after  it  was  dia- 
miBsed.  No  other  evidence  was  given  in  reference  to  it 
If,  as  the  instruction  seems  pretty  clearly  to  imply,  the 
dismissal  was  set  aside  and  tiie  caose  reinstated  on  the 
docket,  then  the  appeal  was  continued  by  such  reinstate- 
ment, and,  in  effect,  the  same  appeal  was  pending  until  the 
cause  in  this  court  was  finally  disposed  of  by  an  affirmance. 
By  the  record  of  that  affirmance,  given  in  evidence  by  the 
plaintiff,  it  is  shown  that  the  case  was  affirmed  in  this 
court  on  the  10th  of  June^  1868,  and  the  opinion  certified 
to  the  court  below  on  the  10th  of  August  following. 

The  instruction  asked,  we  think,  was  correctly  reftuaed, 
because  if,  as  it  states,  ^^the  appeal  was  reinstated,''  Uien  it 
was  the  same  original  appeal ;  the  dismisflal  was  vacated, 
and,  in  that  case,  it  is  clear  that  the  injunction  continued 
operative.  The  terms  of  the  final  iiyunction  are  that  the 
defendant  be  enjoined  and  restrained  from  entering  upon,  or 
interfering,in  any  manner,  with  the  land,  &c„  ^'during  the  pen- 
dency of  the  partition  case,"  &c.,  '^  appealed  from  the  Clinton 
Common  Pleas  to  the  Supreme  Court"  Wmship  claimed 
that  the  ii^unction  continued  operative  after  the  appeal 
was  reinstated  or  renewed  in  this  court,  and  held  the 
possession  of  the  land  under  that  claim  until  the  case  was 
finally  affirmed.  The  plaintiff  was  thus  kept  out  of  posses- 
sion, and  lost  the  use  and  profits  of  the  land,  in  effect,  for 
the  period  of  three  years,  for  which,  we  think,  under 
the  circumstances,  he  is  entitled  to  recover.  Under  this 
view  of  the  case,  the  evidence  clearly  justified  the  finding 
of  the  jury,  and  the  damages  below  are  not  excessive. 

It  is  proper  to  note  that,  in  this  connection,  the  court 
below  charged  the  jury,  ^^that  if  the  plaintiff  has  a  right 
to  recover  in  this  action,  it  can  only  be  for  damages 
necessarily  incident  to  an  obedience  on  his  part  to  the 
injunction."  The  case  seems  to  have  been  fairly  tried 
in  the  court  below,  and  we  see  nothing  in  the  record 
justifying  its  reversal.  The  judgment  must,  therefore,  be 
affirmed. 
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The  judgment  is  affirmed,  with  6  per  cent,  damages  and 
costs. 
J.  N.  Sim^  for  appellants. 
L.  MeClvarg^  for  appellee. 


FrrzQB&ALD  V.  Thb  Adams  Expbsss  Compaht. 

CoMHOiT  CAmmnft. — Movbt  Packaos. — A  eommon  barrier  U  not  bound  to 
reeeiTe  monej  for  transportation,  unlets  it  is  properlj  seenred  and 
addressed ;  nor  will  his  roftisal  to  count  the  monej,  at  the  request  of 
the  consignor,  create  anj  presumption  against  him  as  to  the  amount 
contained  in  the  package. 

Samb. — Where  a  package  of  money,  in  a  sealed  euTelope,  is  receiTod  hy  a 
common  carrier  for  transportation,  and  a  receipt  is  giTon,  reciting  Uiat 
the  package  is  "said  to  contain"  a  giren  amount,  the  recital  is  not 
prima  facU  eridenoe  that  the  package  did,  in  Act,  contain  the  amount 
named. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Ray,  J. — Complaint  for  a  failure  to  deliver  to  the  con- 
signee of  the  plaintiff  $100.  The  defendant  is  chaiged 
with  having  received  the  same  as  a  common  carrier. 
Answer,  denial.     Trial  hj  jury,  and  finding  for  defendant 

Exceptions  were  taken  to  instructions  of  the  judge  before 
whom  the  cause  was  tried,  and  to  the  overruling  of  the 
motion  for  a  new  trial,  and  it  is  insisted  that  the  finding  of 
the  jury  is  not  supported  by  the  evidence.  The  evidence 
introduced  by  the  plaintiff  was  that  he  took  to  the  office 
of  the  defendant,  in  the  city  of  Madison^  $1,182  16  in 
currency,  and  requested  Burke^  the  agent  of  the  defendant, 
to  count  it,  saying,  *^  here  is  a  $1,000  bill,''  holding  the  same 
in  his  hand,  ^^and  you  can  count  the  rest"  The  agent 
replied,  "no,  we  don't  count  money  here."  The  money 
was  placed  in  an  envelope,  the  plaintiff  could  not  recollect 
whether  by  himself  or  by  Bnrkej  and  the  envelope  was 
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closed  by  wetting  the  gam  upon  it.  The  package  was 
addressed  by  Burke.  The  envelope  was  introduced  in 
evidence,  witii  the  wax  seals  and  stamp  of  the  company 
upon  it.  The  plaintiff  also  introduced  evidence  to  show 
that  when  the  package  was  received  in  New  York  City  by 
the  consignees,  it  was  by  them  opened  at  one  end,  and 
the  money  taken  out  and  counted,  and  the  package  found 
to  contain  only  $1,082  15. 

The  receipt  given  by  the  company  contained  these  words : 
'^Received  of  Wm.  A.  Fitzgerald  one  package,  sealed,  and 
said  to  contain  eleven  hundred  and  eighty-two  and  15-100 
dollars,  addressed,"  Ac. 

The  e^ddence  introduced  by  the  defendant  was  that  of 
Burkey  the  agent,  who  stated  that  he  declined  to  count  the 
money  because  it  was  against  the  rules  of  the  company. 
That  the  plaintiff  placed  the  money  in  the  envelope,  and 
inclosed  it  by  wetting  the  mucilage  and  closing  down  the 
envelope ;  that  he,  Burke^  took  the  package,  sealed  up  as 
it  was  with  the  gum,  and  directed  it  as  Mr.  Fitzgerald 
requested,  and  does  not  know  what  amount  of  money  was 
in  the  package.  Burke  placed  one  wax  seal  upon  the 
envelope  before  the  plaintiff  left  the  office,  and  had  all  the 
seals  on  before  he  had  gone  fifty  steps  away.  The 
package  was  placed  in  the  iron  safe,  which  was  locked,  and 
the  only  key  kept  in  the  possession  of  the  agent,  and  the  money 
sent  in  the  morning,  sealed  up  in  a  bag  with  wax  seals,  and 
locked  in  an  iron  safe.  The  wax. was  impressed  with 
the  seal  of  the  office  at  Madison.  The  packages  sent  from 
Madison  were  checked  off  in  Cincinnati^  and  resealed  in  a 
bag,  and  placed  in  a  safe,  and  sent  to  Neu)  York  in  care  of 
an  agent.  One  duplicate  key  was  in  Cincinnati^  and  one  in 
New  York.  The  agent  who  accompanied  the  package  had 
no  key  to  the  safe  in  his  charge.  Upon  cross-examination, 
the  agent  stated  that  he  ''had  the  chance  to  count  the 
money,  if  he  wished,  but  that  they  did  not  count  money, 
as  it  would  make  the  defendant  liable." 
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The  plaintiff  requested  the  court  to  instruct  the  jury  as 
follows : 

<<  A  written  receipt,  or  bill  of  lading,  given  by  the  agent 
of  the  company,  stating  that  the  company  had  received 
from  the  plaintiff  'one  package,  sealed,  and  said  to  contain 
11,182  15,  addressed  to  Andrews,  GileSy  Sanford  ^  Co., 
70  &  72  Franklin  Street,  New  York,  to  be  forwarded,'  is 
prima  facie  evidence  that  the  plaintiff  did  deliver  to 
the  defendant  such  package,  (containing  said  amount  of 
money,)  addressed  as  aforesaid ;  and  if  you  believe  from  the 
evidence  that  said  package  was  delivered  to  such  agent  of 
the  defendant,  at  the  time  alleged,  and  was  not  sealed, 
but  was  open,  and  that  the  plaintiff  requested  said  agent 
to  count  said  money,  and  see  that  there  was  the  sum  of 
$1,182  15  therein,  but  that  said  agent  then  and  there 
refused  to  count  said  money,  but  s^ed  up  the  package 
without  counting  it,  such  a  state  of  facts  may  be  considered 
by  you  as  evidence  tending  to  show  that  said  amount  of 
money  was  in  the  package,  (and  the  burden  would  thereby 
be  thrown  on  the  defendant  to  show  by  a  preponderance 
of  evidence,  and  to  your  satisfaction,  that  said  sum  of 
money  was  not  in  said  package  when  the  same  was 
delivered  to  said  agent)" 

The  court  gave  the  instruction,  except  the  portion 
included  in  brackets.  The  last  part  of  the  instruction 
was  correctly  refused,  as  it  required  the  defendant  to  show 
to  the  satirfaction  of  the  jury  that  the  sum  of  money  was 
not  delivered  to  the  agent.  This  would  permit  the  plaintiff 
to  recover  upon  prima  facie  evidence,  unless  the  defendant 
could  not  only  rebut  a  presumption,  but  establish  his 
defense  to  the  absolute  satisfiEMstion  of  the  jury.  The 
plaintiff  is  not  entitied  to  the  benefit  of  a  doubt  created  by 
the  evidence. 

The  court  gave  these  instructions  to  the  jury : 

<<  1.  If  the  jury  find  from  the  evidence,  that  the  company 
delivered  the  package  to  the  coufflgnees  intact,  as  received 
Vol.  XXIV.~29 
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by  8aid  company,  the  company  is  not  Iiidi)le  farilier  as  a 
common  carrier. 

<'2.  The  plaintiff  charges  that  on  the day  of  Odcber, 

1868,  he  delivered  to  the  defendant,  in  the  city  of  Madison^ 
Indiaruij  a  package  of  money,  containing  $1,182 15,  which 
the  defendant,  as  a  common  carrier,  received  and  agreed  to 
deliver  to  Andrews^  CfikSy  Sanford  ^  Co.j  at  70  and  72 
Franklin  street,  Neo)  York^  and  that  defendant  did  not 
deliver  said  package  as  stipulated,  containing  $1,182  15, 
but  only  delivered  $1,082  15.  llie  defendant  takes  issue 
upon  these  averments,  and,  upon  this  issue,  the  burden  of 
proof  rests  upon  the  plaintiff  to  show,  by  a  preponderance 
of  evidence,  tiiat  he  ^d  deliver  to  the  defendant  a  paekige 
of  money  containing  $1,1B2  15,  as  charged  in  his  com- 
plaint. If  this  fact  is  established  to  your  satisfaction,  fSLe 
burden  of  proof  is  upon  the  defendant  to  show  that  the 
package  containing  11,182  15  was  delivered  as  stipulated. 

<'  3.  The  receipt  given  by  the  agent  of  the  defendantfor  the 
package  of  money  when  it  was  delivered  has  been  ofifered 
in  evidence,  and  there  is  a  difference  of  opinion  between 
the  opposing  counsel  as  to  the  construction  to  be  given  to 
that  receipt.  The  counsel  for  the  plaintiff  insistiog  that 
the  receipt  is,  prima  fadcy  an  admission  that  the  defendant 
received  from  the  plaintiff  |1,182  15,  and  devolves  upon 
defendant  the  burden  of  proof  to  show  that  that  amoont 
was  not  received.  We  think,  gentiemen,  that  the  receipt 
should  be  interpreted  like  any  other  contract  between 
parties,  and  that  the  language  used  shoidd  be  given  its 
ordinary  construction;  and  the  language  of  the  reeeipt 
does  not,  in  our  Opinion,  amount  to  an  admission  <m 
the  part  of  the  defendant  that  the  package  contained 
?1,182  15. 

^^  4.  There  is  testimony  tending  to  show  that  itis  a  role  of 
the  Adams  Escpress  Ckmpcm!^  (tiie  defendant)  that  the  agents 
of  the  ModpMiy  shall  not  count  money  paekiigesj  bat  leoeipt 
for  ^3ie  package  ai^  sdsied^  and  wd  to  cooftain  aspedfiedtam. 
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'^We  think  a  company  may  organize  as  i^  coxamon  canier, 
anid  aatitblish  each  a  role,  a&d  it  will  tben  be  optioii^  .with 
the  public  to  patronize  it,  or  not" 

The  plaintiff  excepted  to  the  giving  of  these  chai^ges. 

It  is  insisted  by  the  appellant  that  the  use  of  the  word 
''intact,''  in  the  .charge  set  out  second  in  order,  was 
imi»foper,  as  the  primary  meaning  of  the  word. is  ^< un- 
touched/' If  the  jury  so  understood  the  word  used,  it 
would  require  the  company  to  deliver  the  piuJcsge  '^  un- 
touched," as  it  was  received,  to  the  consigDe^  We  ..are 
at  a  loss  to  discover  how  so  strict  a  rule,  applied  to  the 
defendant,  could  injure  the  jdaintiff  on  the  trial.  The 
otgection,  however,  has  no  merit,  «as  the  juiy  had,  dojabt- 
les8,sufficient  intelligence  to  arrive  at  the  proper  Q^eaoing 
of  the  word  from  the  context. 

The  only  questions  presented  by  the  instructions,  then, 
are  whether  the  court  prc^rly  refused  to  instruct  the  juiy 
that  the  words,  ^'said  to  contain,"  in  the  receipt,. were 
prima  facie  evidence  of  the  amount  actually  inclosed  in  the 
package ;  and  whether  the  refusal  of  the  agent  to  count 
the  money,  when  requested,  threw  the  burden  of  the  issue 
upon  the  defendant  The  rule  is  well  settled,  that  before 
any  inference  cfm  be  drawn  from  the  passiveness  or  silence 
of  a  party,  the  circumstances  must  be  such  as  not  .only 
aff<Hrded  him  an  opportunity  to  actor ^peak,  but  such  as 
would  properly  iimd  naturally  call  for  somcaction  or  rc^y. 
1  Greenlf.  Ev.,  §  197.  Clearly,  in  this  case,  the  i^ent  did 
not  intend  to  edmit  the  amount  stated  by  the  plaintiff  tQ  bo- 
the  correct  sum,:as  he  placed  his^refusal  expressly  upon  the 
gvouQd  that  his  counting  the  money  would,  in  his  opioion, 
render,  the  defendant  liable.  Was  it.  then  the  duly  of  the 
agent  to  count  the  nioney,  and  thus  furnish  to  the  plaintiff 
an  admission  by  the  defendant's  agpnt  of  the  contents 
of  the  package  about  to  be^  delivered  to  the  company 
for  tmnsporitation  to  I/ew^  Ywkf  The  money  was  to  be 
oeo veyed  in  a  sealed  package.    The  packi^  was  received 
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sealed  up^  according  to  the  testimony  of  the  agent  of  the 
defendant.  The  company  would  only  receive  it  when  thns 
properly  enveloped  and  secured.  Declining  to  count  the 
money,  or  receive  it  before  properly  secured,  the  agent 
receipted  for  the  package,  and,  as  the  plaintiff  well  knew, 
with  no  other  knowledge  beyond  his  statement  of  the  exact 
amount  inclosed.  It  was  not  the  duty  of  the  company,  as 
a  conmion  carrier,  to  receive  money  for  transportation, 
xmless  the  same  was  properly  secured  and  addressed. 
How  then  can  it  be  insisted,  that  before  the  package  is  in 
such  condition  that  the  company  was  bound,  as  a  carrier,  to 
receive  it,  the  agent  must  inspect  it,  while  in  the  possession 
of  the  shipper?  In  our  opinion,  the  company  was  tmder  no 
obligation  to  furnish  to  the  plaintiff  evidence  of  the 
contents  of  a  package  received  under  such  circumstances. 
The  agent  gave  a  receipt  for  the  package,  with  its 
marks,  and  sealed  and  impressed  it  with  the  office  marks 
peculiar  to  the  office  at  Madison.  The  evidence  given 
in  the  receipt  is  sufficient  to  enable  the  plaintiff  to  identify 
the  package,  and  that  is  all  that  can  be  required  of 
the  carrier.  A  receipt  for  the  article  is  sufficient,  and  the 
plaintiff  must  be  able  to  establish  the  value,  and  cannot 
require  the  carrier  to  furnish  such  evidence  for  him. 
A  different  rule  would  require  the  company  to  become 
not  only  a  carrier,  but  an  appraiser  of  the  value  of  all 
articles  about  to  be  intrusted  to  them  for  transportation. 

The  carrier,  then,  being  under  no  obligation  to  count 
the  money,  no  presumption  can  be  created  against  him  by 
his  refusal  to  do  so  at  the  request  of  the  plaintiff. 

Did  the  receipt,  then,  create  such  a  presumption  against 
the  defendant?  The  recital  in  the  receipt,  if  it  had  abso- 
lutely admitted  the  sum  claimed  to  have  been  contained  in 
the  envelope,  would  only  have  been  prima  facie  evidence 
of  the  amount,  and  could  have  been  contradicted  by  parol 
evidence.  1  Greenlf.  Ev.,  §  806.  In  the  case  under  conside^ 
ation,  the  evidence  of  the  plaintiff,  that  the  agent  declared 
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that  they  did  not  count  money  there,  and  that  the  amount 
was  stated  in  the  receipt  from  the  declarations  of  the 
plaintiff  alone,  would  have  prevented  any  such  presumption 
arising  from  the  instrument. 

But  the  language  of  the  receipt  is  not  prima  facie 
evidence  of  the  amount  of  money  contained  in  the  package. 
^'Received  of  Wm.  A.  Fitzgerald  one  package,  sealed,  and 
said  to  contain  $1,182  15,"  cannot  be  held  to  be  an  admis- 
sion that  the  agent  knew  the  contents  of  the  package,  for 
the  statement  that  he  received  it  ^<  sealed,"  rebuts  any 
implication  of  knowledge  on  his  part  of  the  contents,  and 
the  words  ^^said  to  contain  $1,182  15,"  refer,  therefore, 
clearly  to  the  statement  of  the  person  who  delivered  the 
sealed  package  to  the  agent. 

We  regard  the  instructions  given  by  the  court  as  having 
placed  the  plaintiff's  case  before  the  jury  in  the  most 
favorable  light,  and  we  cannot  disturb  the  finding  of  the 
jury,  rendered  as  it  was,  with  the  sealed  envelope  before 
them,  with  the  impressions  on  the  wax  of  the  seal  of  the 
Madison  office,  and  open  only  at  the  end,  with  the 
testimony  of  the  plaintiff's  witness  that  he  had  so  opened 
it,  and  taken  out  the  contents. 

We  are  not  clear  that  the  finding  of  the  jury  is  not  in 
accordance  with  the  weight  of  the  evidence;  we  are 
satisfied  that  it  is  not  without  evidence  to  support  it. 

The  judgment  is  affirmed,  with  costs. 

H.  W.  Harrington  and  C.  A.  KoiUyj  for  appellant 

J.  M  MeJDonaldj  A.  L.  jBoocAeandl).  Sheeks^for  appellee. 
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Smfth  and  Oihers  v.  Albxandse  and  Othera 

PmAcriCK.— A  qnettion  presented  for  tlie  first  time  in  the  Snpremt  Covri 
1^  not  be  consideted. 

8iJtt.—BiOBWATS.-— Where  a  petition  for  the  looation  of  »  hi^vmjr'hse 
been  reeelTed  and  aeied  upon  bj  the  board  of  oommlssioners,  withettt 
objeetion  to  the  sni&oieney  of  the  notice,  it  is  too  lale^  after  the  eaae  has 
been  appealed,  to  object  to  the  notice. 

Same. — If  the  public  utility  of  a  proposed  highway  is  not  pot  in  issoe  by 
the  remonstrance,  but  a  claim  for  damages  only  is  presented,  the  utility 
of  the  highway  is  admitted,  and  the  roTiewers  haTO  only  to  lepoH  vpon 
the  claim  for  damages. 

Savb. — When  a  person,  not  a  party  to  the  original  remonatranoe,  is 
permitted  in  the  Circnit  Court  to  become  a  party,  he  oeenpiev  tbs  tsaie 
relation  to  the  proceedings  as  the  original  remonstrants. 

APPEAL  from  the  Marwn  Circuit  Court 

Bluotx,  C.  J. —  WtUiain  Alexander  and  twenty-nine 
otherSy  citizens  and  freeholders  of  Marion  county,  ffled  a 
petition  bef orcf  the  board  of  commissioners  of  said  coimtyy 
for  the  location  of  a  public  highway.  Proof  of  notice  of 
the  petition^  by  publication  in  a  weekly  newspaper  pub- 
lished in  the  county,  was  made,  and  also  that  at  least  nz 
of  the  petitionem  were  freeholders  who  resided  in  the 
immediate  neighborhood  of  the  road  petitioned  tor.  At 
the  time  the  petition  was  filed,  John  W.  Hamilton  appeal^ 
as  the  attorney  of  Henry  Smith  and  others,  aiid  filed 
written  objections  to  the  reception  of  the  petition,  on  the 
grounds  that  a  prievious  application  had  been  made  for  the 
same  proposed  highway  and  defeated,  and  that  the  petition 
is  not  signed  by  any  of  the  owners  of  the  lands  on  the  line 
of  the  proposed  highway.  The  objections  were  overruled, 
and  viewers  were  appointed,  who  reported  in  favor  of  the* 
proposed  highway,  and  that  it  would  be  of  "general  utility." 

Smith  and  others,  over  whose  lands  the  proposed  high- 
way, if  located,  would  pass,  then  appeared  and  filed  their 
written  objections,  or  remonstrance,  against  the  same,  on 
account  of  the  damages  it  would  cause  them,  the  amount 
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of  which,  to  each,  is  stated.  Beviewers  were  thereupon 
i^pointed,  and  a  final  report  was  made,  finding  the  proposed 
highway  to  be  of  public  utility,  and  assessing  damages  in 
&yor  of  a  part  of  the  objectors,  and  finding  that  the  others 
would  not  be  iigured  by  the  location  of  the  highway. 

A  final  order  was  thereupon  made,  locating  and  establish- 
ing the  highway,  and  ordering  it  to  be  opened  thirty  feet 
in  width. 

The  remonstrants  thereupouappealed  to  the  Oircuit  Ck>urt. 

David  Q.  CoUf  oyer  whose  lands  the  highway  was  pro- 
posefl  to  be  located,  appeared  in  the  Circuit  Court,  and,  on 
his  petition  filed,  claiming  damages,  was  permitted  to  join 
in  the  remonstrance. 

The  case  was  then  submitted  to  a  jury,  who  found  that 
the  proposed  highway  was  of  puUic  utility,  and  assessed 
damages  in  favor  of  a  part  of  the  claimants. 

Motions  £3r  a  new  trial  and  in  arrest  of  judgment  were 
made  and  overroled,  and  a  final  judgment  rendered  locating 
the  highway.     The  remonstrants  appeal. 

The  first  objection  presented,  upon  which  a  reversal  is 
claimed,  is  that  the  description  of  the  highway  and  its 
location,  both  in  the  reports  of  the  viewers  and  the  final 
order  of  the  court,  is  defective  for  want  of  sufiicient 
certainty.  The  description  as  given  in  tlie  petition  is 
followed  in  all  the  subsequent  proceedings,  and  is  as  follows, 
viz:  ^^Beg^ning  at  the  line  dividing  sections  eight  and 
nine,  in  township  fifteen  north,  of  range  four  east,  at 
a  point  where  the  Indianapolis  ^  Bean  Creek  Orated  Bead 
crosses  said  line,  thence  running  north  on  said  line,"  Ac., 
^  until  said  proposed  highway  will  intersect  the  Indianapolis 
^  Pendleton  Oravd  Boad;  varying,  however,  from  said  line 
at  the  crossing  of  the  CerOral  BaUway  track,  fiar  enough  to 
the  east  to  avoid  the  culvert  under  said  railway  track,  and 
to  place  said  highway  upon  good  ground  for  a  road«  Said 
road  will  be  about  three  miles  in  length.'' 

The  statute  requires  the  viewers,  in  thar  report,  to  give 


45«  SUPREME  COURT  OF  DTDIANA. 

Smith  and  Others  «.  Alexander  and  Others. 

a  full  deBcription  of  the  location  by  routes  and  botrndB, 
and  by  its  course  and  distance.  This  road  being  located  on 
a  section  line,  already  definitely  ascertained  and  marked,  no 
further  marking  was  necessary,  even  to  a  strict  compliance 
with  the  statute,  except,  perhaps,  at  the  point  where 
it  varies  from  that  line  far  enough  to  avoid  the  culvert 
under  the  Central  Bailway  track.  The  course  and  distance 
are  stated. 

We  think  it  but  reasonable  to  infer  that  the  viewers 
marked  the  location,  at  the  point  of  deviation  from  the 
section  line,  though  their  report  is  silent  upon  that  subject 
At  any  rate,  we  do  not  think  the  location  is  void  for 
uncertainty.  But  this  question  is  not  properly  before  us, 
as  it  is  raised  for  the  first  time  in  the  appellants'  brief.  It  is 
not  assigned  as  a  cause  for  a  new  trkd,  nor  in  arrest  of 
judgment^  nor  is  it  assigned  as  error. 

The  only  remaining  objection  is  that  the  Circuit  Court 
erred  in  refusing  to  dismiss  the  proceedings,  on  the  motion 
of  CoUy  for  the  want  of  suflicient  notice  of  the  filing  of 
the  original  petition  before  the  board  of  commissioners. 
We  do  not  decide  that  the  notice  was  insufiicient,  nor 
discuss  the  question  at  all,  for  the  reason  that  the  objection, 
if  otherwise  valid,  was  not  made  at  the  proper  time. 

The  record  shows  that  at  the  time  the  petition  was 
presented,  Smithy  and  others  of  the  appellants,  appeared 
and  objected  to  the  proceedings  on  other  grounds,  but 
made  no  objection  to  the  sufficiency  of  the  notice;  and 
when  the  first  viewers  reported  in  favor  of  the  highway, 
all  the  remonstrants,  except  Coky  appeared  and  filed  tiieir 
claims  for  damages.  They  did  not  object  to  the  sufficiency 
of  the  notice,  nor  that  the  proposed  highway  was 
not  of  public  utility;  they  simply  claimed  damages 
because  of  its  location  on  their  kmds.  We  deem  it 
proper  here  to  say  that,  under  the  statute,  it  is  clear 
that  thb  reviewers  had  nothing  to  do  with  the  question  of 
the  public  utility  of  the  highway;  that  &j(st  was,  in  effect^ 
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admitted  by  the  remonstrants  failing  to  deny  it,  and 
claiming  damages. 

The  only  question,  therefore,  submitted  to  the  reviewers, 
was  the  amount  of  damages,  if  any,  the  remonstrants 
would  sustain  by  reason  of  the  location  of  the  roa4 
through  their  lands.  This,  in  effect,  was  the  issue,  ani 
was  the  only  question  to  be  tried,  on  appeal,  in  the  Circuit 
Court.  The  remonstrants  might  also  have  put  in  issue 
the  public  utility  of  the  highway,  but  they  did  not,  and  it 
was  therefore  admitted.  CoU  was  not  a  party  to  the 
remonstrance  when  it  was  filed,  but  was  permitted  to 
become  a  party  to  it  in  the  Circuit  Court,  and  to  file  his 
claim  for  damages,  which  he  did.  He  then  occupied  the 
same  relation  to  the  proceedings  that  the  other  claimants  of 
damages  did,  and  could  not  then  object  to  the  notice.  See 
Doggy  d  at.  v.  Coats  et  al.y  19  Ind.  259. 

The  judgment  below  is  affirmed,  with  costs. 

D.  McDonald,  A.  G.  Porter  and  W.  P.  FUhbackj  for 
appellants. 

H.  C.  Neweombj  J.  Tarkington  and  JR.  B.  Duncan,  for 
appellees. 


Thb   Madison  and  Indianapolis   Railroad  Compant  r. 
Thb  Norwich  SAvma  Socibtt. 

ComPOEATiONS. — Boirns. — The  MartintviUe  ^  FrankUn  SaUroad  Companjf 
issued  certain  bonds,  payable  to  the  order  of  the  MadUon  j*  Indianapolis 
Railroad  Compamff^  for  the  purpose  of  borrowing  money  to  complete  the 
road  of  the  former  company.  The  bonds  were  deliTered  to  the  Madison 
Company^  and  were  indorsed  and  guaranteed  by  that  company,  and  sent 
to  its  agent  at  New  York  for  sale.  The  agent,  in  a  circular  offering  the 
bonds  for  sale,  represented  that  they  were  owned  by  the  Madison  Com" 
pony.  Suit  by  the  holders  of  the  bonds  against  the  Madison  j*  /jmSoim- 
poUs  SaUroad  Company  upon  its  guaranty. 


I 
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ifiPl^  thai  it  Uwitliia  iha  oorporato  powwre  of  iha  JMfMW  #  /wtfiMyflgi 
BaUrogd  CbMfMNf  to  sell  and  gnarantoo  bonds  held  by  it  in  the  usual 
course  of  its  business. 

SM,  alsoi  that  as  the  oontraoi  of  gnaranfy  upon  the  bonds  waS|  npon  its 
faee^  sndi  a  eontraet  s«  the  oompany  had  power  to  make,  the  faei  thai  the 
gnaraiitj  was,  in  this  esM^  laade  for  a  purpose  not  aothorised  bj  the 
ehartSTi  (as  for  the  aooommodation  of  another  road,)  could  not  aifeei  the 
right  of  a  bona  fide  holder,  without  notice,  to  reooTer  npon  it. 

ffeld,  also,  that  the  general  agent  of  a  corporation,  clothed  with  certain 
powers  hj  the  charter,  or  the  lawftd  act  of  the  coiporation,  may  nee 
these  powars  for  an  unauthorised,  or  CTen  a  prohibited,  purpose^  in  his 
dealings  with  an  innoeeni  third  party,  and  yet  the  corporaiion  be  held 
Uable  for  his  acts. 


APPEAL  from  the  Jforitm  C!oinmon  Pleas. 

OswoBT,  J. — Suit  by  the  appellee  against  the  appellant, 
on  the  gnaianty  of  the  latter  of  the  payment  of  certain 
bonds  executed  by  the  MartmsvUle  ^  Franklin  BaUroad 
Campanyy  payable  to  the  Madison  ^  IndicmapcUs  Railroad 
Omipanif,  or  assigns,  at  the  Merehanbf  Bank,  in  the  city  of 
New  York,  and  by  the  latter  railway  company  assigned  to 
Windw^  Lanier  ^  Co.  The  bonds  were  put  npon  the 
market^  in  the  city  of  New  York,  by  Window^  Lamer  ^  Co^ 
the  agents  of  the  payee,  by  a  circular,  in  which  it  was 
represented  that  the  appellant  was  the  owner  of  the  bonds; 
that  the  same  had  been  issued  toh^r  by  the  maker,  to  pay 
a  certain  indebtedness  of  the  latter  to  the  formw.  The 
appellee  is  the  holder,  in  good  faith,  of  the  bonds  and 
guaranty  sued  on. 

WUliam  N.  Jackson,  on  the  trial,  testified  that  ^<he  was 
the  secretary  of  the  appellant  on  the  1st  of  May,  1852 ;  was 
such  secretary  from  1844  to  1858.  That  the  appellant  had 
agreed  tp  indorse  the  bonds  of  the  Martinsville  Cknnpany; 
that  the  first  order  was  for  |25,000,  but  was  increased  to 
$80,000 ;  that  the  bonds  were  for  the  purpose  of  preparing 
the  Martinsmlle  Boad  for  the  iron.  The  bonds  were  not 
issued  to,  nor  indorsed  by,  the  appellant  for  any  indebt- 
edness due  from  the  Martinsmlle  Company;  there  was 
no  such  iudebtedness;  nor  in  consideration  of  iron  sold  by 
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the  MadiBon  Boad  to  the  JtfbfinstnZfe  Boad^  bntto  gpive  them 
credit^  that  the  ktb^  might  raise  money  upon  them 
to  prepare  the  road  for  the  iron.  The  inducement  to  the 
Miidmn  Boad  to  indorse  the  bonds  was  to  get  business 
from  the  MartinsoUU  Boad  when  completed;  tins  business 
was  expected  by  the-  intersection  at  JSVoTddm.  Window^ 
Lamer  ^  Co^  were  stockholders  intiie  12a<&an  Company^ and 
one  of  them  was  a  director  in  the.  road;  thiidLS  it  was 
Window^  Whea  the  bonds  wore  soM^  tiie  Madisim  Cam* 
party  was  notified,  and  the  money  passed  through  the  office 
of  that  road,  and  JUK  Parka  rscdved  it  as  the  president  of 
the  JUartinsviUe  Company.  The  bonds  sold  for  fS&  on  the 
1100.  Parks,  as  president  of  the  Mdrtinst^  Company^ 
borrowed  money  of  the  Madison  Company  in  advance, 
iddch  was  repaid  out  of  the  proceeds  of  the  sale  of  the 
bonds.  The  bonds  scdd  for  about  |25,000,  and  the  whole 
proceeds  were  paid  over  to  Parks,  part  before^  and  part 
afterthe  sale  of  the  bonds«  'So  interest  was  paid  to  tiie 
Madison  Company  on  advances.  The  following  advances 
were  made  m  1850:  |5,000,  |8,000,  |3,000,  12,500  Mid 
f2^000.  This  was  in  tiie  months  of  ifoy,  Jur^ej  August  and 
October,  1850,  and  in  January,  1851.  Between  tiiat  time 
and  StpUmber,  1853;  the  Martinsville  Company  received 
12,500,  91,000,  91,876,  with  smaller  sums  making  up  tiie 
amotmt  of  sales  of  tiie  bonds.  Thinks  that  no  stock  of 
the  MartmsviUe  Compamf  was  transferred  to  the  Madison 
Company.  He  ceased  to  be  secretary  of  the  Madison 
Comp<my  about  June  Ist,  1853,  and  previous  to  his  leaving 
he  thinks  no  payment  in  money  or  bonds  was  made  by  the 
MartinsvQIe  Company  to  tiie  Madison  Company^  fbr  iron 
furnished  by  the  latter  to  the  former.  The  first  shipment 
that  was  received  upon  the  MartinsmUe  Boad  was  in 
Deoember,  1858,  and  the  iron  had  been  laid  in  tiie  summer 
of  1868. 

"^S.S.OillMywtnaaxmrofAe  Madison  Bomd.    The 
aginement  for  runnii^  the  JfaitissoJ&  jB^ 
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Road  was  made  after  the  sale  of  the  bonds,  and  was 
in  1853.    The  records  of  the  appellant  are  at  Madison. 

^^His  impression  is  that  Window^  Lanier  ^  Co.j  notified 
the  Mddiaon  Company  as  the  sales  of  the  bonds  were  made, 
and  said  company  Ihen  paid  to  the  MartinsmBe  Company 
the  amount,  and  sometimes  paid  in  advance.  The  Madison 
Company  transacted  its  business  in  New  York  through 
Winslow^  Lanier  ^  Co.,  and  had  large  buriness  transactions 
with  them.  The  indorsement  of  the  bonds  by  the  Madison 
Company  was  printed  with  the  bonds,  but  the  signature  of 
Mr.  Brough  was  written,  and  witness*  signature  as  secretaiy 
was  written;  the  date  was  also  written,  and  the  seal 
was  impressed. 

*^The  Madison  Company  was  selling  its  own  bonds  at 
WimloWy  Lanier  ^  CoJs  about  the  same  time ;  and  previous 
to  1852,  they  had  sold  for  the  Madison  JRoad^  peilutps, 
$600,000  of  bonds,  or  perhaps  more.  In  1852,  the  Madison 
Company  had  good  credit  in  Neuf  York.  The  MartinsmOe 
Company  was  almost  unknown  in  New  Yorky  and  could  not 
have  had  much  credit. 

<^When  he  signed  the  indorsement  of  the  bonds^  he 

handed  them  to  the  president  or  treasurer  of  the  Madison 

Company  J  but  he  supposes  he  handed  them  to  the  treasurer, 

and  does  not  know  whether  Mr.  Parks  had  them  or  not." 

I      It  is  contended  that  the  charter  of  tiie  Madison  Conqktny 

I  did  not  empower  it  to  make  accommodation  paper,  and 

1  that  the  construction  of  the  Franldin  Boad  was  a  purpose 

I  foreign  to  the  objects  for  which  the  former  company  was 

I  incorporated,andthatthereforethebondsandguarantywer6 

issued  without  authority  by  the  appellant,  and  are  therefore 

void,  even  in  the  hands  of  an  innocent  bona  fde  holder. 

The  bonds  and  guaian^  were  legal  on  their  face.  It  is 
within  the  corporate  power  of  the  appellant  to  sell  and 
guarantee  bonds  held  in  the  usual  course  of  business. 
The  court  below,  sitting  as  a  jury,  had  a  right,  from 
the  evidence,  to  find  that  the  Madison  Company  was 
the  holder  of  the  bonds;   that  it  had  advanced  money 
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thereon  to  the  maker,  which  was  to  be  reimbnrBed  out 
of  the  money  arising  from  the  sale  thereof. 

In  the  case  of  Stoney  v.  The  American  lAfe  Insurance 
Company  J 11  Paige's  Ch.  Rep.  685,  it  was  held  by  Chancellor 
Walwobth,  that  ''the  negotiable  security  of  a  corporation, 
which  upon  its  face  appears  to  have  been  duly  issued  by  such 
corporation,  and  in  confonnily  with  the  provisions  of  its 
charter,  is  valid  in  the  hands  of  a  bona  fide  holder  thereof 
without  notice,  although  such  security  was,  in  fact,  issued 
for  a  purpose^  and  ai  a  place^  not  authorized  by  the  charter  of 
the  company,  and  in  violation  of  the  laws  of  the  state 
where  it  was  actually  issued."  In  the  case  of  The 
Farmer^  and  Mechanics^  Bank  v.  The  Butchers  and  Dravenf 
Bankj  16  l^ew  York  Rep.  125,  Sblden,  J.,  after  citing  this 
and  two  other  cases,  says:  ''I  have  no  hesitation  in 
concurring  with  these  learned  judges  in  the  principle 
thus  asserted,  and  am  not  aware  that  a  contrary  opinion 
has  ever  been  judicially  expressed.  A  citizen  who  deals 
directly  with  a  corporation,  or  who  takes  its  negotiable 
paper,  is  presumed  to  know  the  extent  of  its  corporate 
power.  But  when  the  paper  is,  upon  its  face,  in  all 
respects  such  as  the  corporation  has  authority  to  issue,  and  its 
only  defect  consists  in  some  extrinsic  fSetct,  such  as  the 
purpose  or  object  for  which  it  was  issued,  to  hold  that  the 
person  taking  the  paper  must  inquire  as  to  such  extraneous 
fact,  of  the  existence  of  which  he  is  in  no  way  apprized, 
would  obviously  conflict  with  the  whole  policy  of  the  law 
in  regard  to  negotiable  paper." 

In  the  case  of  Smead  et  al.  v.  The  Indianapolis,  Pittsburgh  \ 
^  Clevdand  BaUroad  Company,  11  Ind.  104,  this  court  / 
attempted  to  draw  a  distinction  between  paper  executed  i 
beyond  the  power,  and  that  executed  within  the  power  of . 
the  corporation,  but  by  an  abuse  of  the  power  in  that^ 
particular  instance.    After  a  careful  review  of  all  authori- 
ties on  the   question,  it  is  difficult   to   sustain  such  a 
distinction  on  any  sound  principle  of  law  or  reason,  when 
applied  to  commercial  paper,  legal  on  its  £Etce,  and  when  the  { 
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lack  of  power  must  beaonght  in  eztnado  &cto.  It  is  dear, 
where  the  paper,  on  its  face,  showstba  wantof  power,  ihMt 
it  will  be  void  in  the  hands  of  theassignee,  for  there  caanot 
be  an  innocent  holder  of  such  paper* 

The  general  principle,  we  think,  fidrly  dedoeiUe  fit«n 
the  aathoritlesi  is  this ;  the  g&ienl  agent  of  a  eorporationy 
dothed  with  a  certain  power  by  the  charter^  or  the  lawfiil 
act  of  the  coi^poration,  may  nse  that  power  for  an  onan- 
thorized,  or  even  a  prohilHted,  pnrpose,  in  his  dealings  with 
an  innocent  third  party,  and  yet  render  the  oorporation  liable 
for  hisacts* 

The  jodgment  is  affirmed,  with  1  per  ^xmt  dueu^ges, 
and  costs. 

A  petition  for  a  rehearing: having. been  filed,  the  follow- 
ing opinion,  OTermling  the  petition,  was  delivered  fay 

Frazsb,  J. — Li  an  earnest  petition  for  a  rehearing,  the 
appellant  insists  that  the  bonds  bore  evidence  upon  Uieir 
face  that  they  were  being  sold  for  the  benefit  t>f  the 
MartifismUe  ^  Company ^  and  that  the  Madiswi  Company  had 
no  interest  in  them,  and  was  therefore  a  mere  acooxnmo- 
,  dation  indorser  andgoarantor,  and. that  this  foot,  patent 
upon  the  bonds,  was  notice  to  every  hdder.  The  matter 
which  it  is  nrged  was  snfSldent  to  give  this  notice,  ccmfliite 
of  a  certfficate  by  the  trustee,  J£r.  LmUry  imd  an  oidw  of 
the  board  of  directors  of  the  MixrtbMmXU  Chmpanyj  prmtod 
on  the  foce  of  each  bond,  to^wit: 

<^  I,  Jafft€9  jP.  i>.  ikmier^  taiistee,  do  hereby  eerlafy  that  &^ 
MarHnsv3le^  FrankUn  Bailnad  Oompanjf  haveo^iveyed  to 
me,  by  deed  bearing  date  the  .28th  Aay  of  J^ml,  1861,  thdr 
road  from  MartinsmUe  to  Frcmkliatf  inbont  twentyrfive  miles, 
witii  its  income  and  fianehises,  atidiallthe  properigr,  rif^ 
(and  privileges:  of  liie  company  pertainu^  thereto^in.trast 
for  the^TttOiand  ^benefit  of  the  lMUler».of  .timr  ob|§atiMS, 
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iflsned  and  to  be  iflsoed;  iliat  is  to  say,  the  snm  of  fSO^OOO 
dollars  on  the  1st  day  of  Majfj  1851,  and  not  exceeding  tiie 
aom  of  650,000,  and  only  so  much  thereof  as  may  be 
reqaisite  to  be  issued,  from  time  to  time,  after  the  Ist  day 
of  May^  1851,  as  the  same  may  be  necessaiy  to  make  pay- 
ment for  iron  purchased  for  sidd  road.  The  first  class  of 
said  bonds  to  be  redeemable  May  Ist,  1861,  and  the  latter 
class  redeemable  November  1st,  1868,  as  by  reference  to  said 
deed  of  trust,  which  I  have  caused  to  be  recorded  in  the 
several  counties  in,  or  through,  which  said  railroad  is  located, 
will  more  fully  and  at  large  appear.  I  further  certify 
that  this  bond  is  one  of  the  obligations  issued  under  said 
deed.  J.  F.  D.  IiAKiflB,  IVustee. 

New  York,  May  1st,  1851." 

OBDSB. 

<^  At  a  regular  meeting  of  tiie  Board  of  BireetiMrs  of  the 
MartinsvUle  ^  Franklin  BaUroad  Company ,  in  the  town  of 
MartmsoSUcy  county  of  Morgan,  state  of  Indiaruiy  on  Mond4xgj 
the  7th  day  of  AprUj  1851,  it  was  ordered  by  the  board: 
That  the  president  of  the  board  be,  and  he  is  hereby, 
authorized  to  effect  a  loan,  or  otherwise  raise  a  sufficient 
sum  of  money,  say  |85,000,  to  defray  the  expenses  of 
putting  the  superstructure  on  this  road,  by  the  sale  of  the 
bonds  of  this  company,  the  principal  of  the  bonds  to 
be  made  payable  in  ten  years  from  date,  drawing  interest  at 
the  rate  of  seven  per  cent,  per  annum;  and  that  he  be 
authorized  to  purchase  or  procure  the  iron  necessary  for 
the  road,  on  the  best  possible  terms;  also,  that  he  be 
empowered  to  execute,  or  cause  to  be  executed,  a  mortgage 
on  the  road,  to  secure  the  payment  of  the  price  of  the  iron 
aforesaid,  and  the  principal  and  intexest  of  the  said  bonds; 
and  that  he  fix  the  time  of  paying  tiie  principal  of  the 
price  of  the  iron  at  twelve  years,  and  the  rate  of  interest 
on  the  price  of  the  same  at  a  rate  not  to  exceed  seven  per 
cent,  per  annum." 
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We  cannot  perceive  how  all  this  can  fiiiriy  be  held 
sufficient  to  impart  to  the  holder  of  the  bonds  notice  that 
the  Madison  Company  was  but  an  accommodation  guarantor. 
What  does  appear  by  the  face  of  the  bonds,  taken  altogether? 
1.  That  the  directors  of  the  Martinsmlle  Company  authorized 
the  issue  of  bonds,  not  exceeding  $85,000,  to  obtain  money 
to  put  the  superstructure  on  its  road ;  such  bonds  to  be 
payable  in  ten  years  from  date.  2.  That  these  bonds  were 
issued  under  that  authority.  8.  That  they  were  payable  to 
the  Madison  Company^  or  assigns.  4.  That  the  latter 
company,  a  year  afterward,  indorsed  them,  and  guaranteed 
their  payment.  Then  it  otherwise  appears  that  the  latter 
company  afterward  pretended  to  own  them ;  had  them  in 
its  possession;  put  them  on  the  market,  sold  them,  and 
received  the  proceeds.  Thus  they  were  put  in  circulation 
with  not  a  circumstance  appearing  on  their  face,  or  extrin- 
sically,  suggestive  of  a  doubt  that  the  Madison  Company 
owned  the  bonds  and  was  selling  them  on  its  own  account 
We  find  it  difficult  to  imagine  any  course  of  conduct 
possible  to  have  been  pursued,  which  would  have  been 
likely  to  be  more  effectual  in  creating  a  belief  among 
capitalists  that  the  bonds  were  owned  by  that  company. 
By  assigning  them,  the  company  covenanted  that  they  were 
its  property.  It  is  not  graceful  to  deny  this  now,  after 
parties  have  been  induced  to  part  with  their  money  in 
consequence  of  their  reliance  upon  this  fact. 

If  the  bonds  had  been  payable  to  bearer,  then  the 
guaranty  would  have  implied  little  or  nothing  as  to  the  fact 
of  ownership  by  the  appellant,  and  would  have  had  little 
tendency  to  mislead  as  to  a  fact  upon  the  existence  of 
which  the  power  to  make  the  guaranty  depended,  and,  in 
that  case,  the  question  would  have  been  a  different  one. 
Every  person  taking  the  bonds  in  suit  was  bound,  it  is  true, 
to  take  notice  of  the  limits  of  the  power  of  the  corporati<Mi 
which  had  guaranteed  the  paper.  But  whether  the  bonds  in 
question  had  been  received  by  the  company  in  the  course  of 
its  lawftil  business,  or  whether  the  company  had  no  ownership 
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or  interest  in  them,  was  a  question  of  fact,  and  not  of  law. ! 
To  hold  that,  in  this  case,  the  purchaser  of  the  bonds,  pos- , 
sessing  as  they  do  the  attributes  of  commercial  paper,) 
must,  at  his  peril,  ascertsdn  these  extrinsic  facts,  would  be| 
so  utterly  at  variance  with  the  well  settled  and  just  princi-i 
pies  of  law  relating  to  such  paper,  and  would,  if  made  a' 
precedent,  be  fraught  with  such  incalculable  mischiefs  toj 
public  and  private  interests,  that  we  are  not  disposed  to( 
take  the  step.    It  is  not  entirely  certain  that  its  evil  conse- 
quences would  not  be  quite  as  adverse  to  the  interests  of 
railroad  corporations,  as  to  those  of  the  community  at 
large. 
The  petition  for  a  rehearing  is  overruled. 
r.  A.  Hendricks  and  0.  B.  Hordy  for  appellant 
J.  S.  Newman^  H.  C.  Newcomb  and  J.  S.  TarkingUm^  for 
appellee. 


Stbwabt,  Guardian  of  Binksb,  v.  Eoncsn,  Guardian  of 

HiATT. 

Frazbb,  J. — This  case  has  been  here  before,  and  is 
reported  in  17  Ind.  264.  It  was  a  claim  filed  against  the 
estate  of  Led  Bifikery  by  the  appellee,  as  guardian  of  the 
children  of  one  Joseph  Hiattj  who  died  testate  in  1849. 
The  appellee  was  the  widow  of  Stattj  and,  in  1858,  married 
BiTikety  now  also  deceased.  The  claim  is  for  money  and 
property  which  it  is  alleged  she  held  in  her  fiduciary 
capacity,  and  which,  after  her  marriage  with  BinkeTy  came 
into  his  possession.  HiaUy  by  his  last  will,  constituted  the 
appellee  guardian  of  his  children,  and  directed  that  after 
the  payment  of  his  debts,  Ac.,  all  his  estate  should  remain 
in  her  hands,  for  the  support  and  education  of  the  fiumly, 
Vol.  XXIV.— 80. 
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until  the  jotmgest  child  ehould  arrive  at  age,  and  tbat  aa 
equal  division  of  what  remained  should  then  be  made  among 
them.  But  the  will  also  reserved  to  the  widow  *^  all  her 
rights  given  her  by  law/'  No  separation  was  ever  made 
of  her  portion  from  that  of  her  children,  and  by  good 
management  the  aggregate  waa  gready  increased.  It  waa 
this  property,  thus  held  undivided,  which  came  into  the 
possession  of  Bmker^  and  for  the  portion  belonging  to  the 
BiaU  children  the  claim  in  contest  was  filed.  The  youngest 
child  is  not  yet  of  age.  There  was  a  judgment  against  the 
estate  for  )^500. 

When  the  case  was  formerly  before  this  court,  somce 
pains  were  taken  to  enunciate  the  principles  which  ought 
to  govern  the  court  below  upon  the  new  trial  which  was 
then  directed.  That  court  seems  to  have  been  guided^ 
upon  the  last  trial,  by  the  opinion  then  pronounced  here. 
We  think,  however,  for  reasons  hereafter  to  be  given,  that 
the  finding  and  judgment  are  too  small  upon  the  evidence 
which  was  admitted.  Some  legal  questions  are  vexy 
thoroughly  discussed  by  counsel  which,  it  seems  to  us,  do 
not  arise  upon  the  record,  and  therefore  we  forego  this 
occasion  of  expressing  an  opinion  upon  them.  After  the 
marriage  of  the  appellee  with  Binker^  it  is  cflearly  shown 
that  her  interests  and  his  Were  kept  separate.  He  recog- 
nized his  liability  for  whatever  came  into  bis  hands 
belonging  to  the  Sxatl  children,  at  least,  assisted  his  wife 
in  managing  their  estate,  and  made  payments  on  account 
of  it  It  is  clear  that  she  did  not  give  him  the  property 
estimated  by  the  court  in  makii^  the  finding,  as  is  aigued 
for  the  appellant,  though  it  is  equally  dear  that  she  did 
give  him  some  property.  But  the  court  refused  to  receive 
evidence  showing  items,  and  amounts  of  personal  goods, 
being  the  trust  property  left  the  plaintiff  by  the  will  of 
BUM^  defivered  by  the  plaintiff,  before  her  marriage  with 
Binhr^  to  three  of  the  HiaU  children  who  had  a^Ved  at 
age  and  married.  It  was  proposed  thus  to  ^ove  that 
eaeh  of  them  had  received  articles  Worth  |1S0,  or  |450  in 
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the  aggregate.  It  most  be  tak^  thirty  theae  were  advaDeea 
raaide  apoB  the  ahorcs  which  will  be  doe  these  ehildrsn 
at  the  thae  of  making  distributiim  amoi^  them,  when  the  - 
ycmngeat  of  the  family  shall  naoh  f aU  age.  Now^  if  these 
advances  had  been  made,  the  share  of  Hie  widow  in  the 
balance  would  bear  a  greater  pBEoportk>n  to  the  whole 
balanee  than  if  no  such  advnnoes  had  been  made,  and, 
eoosequantl J9  Hie  recore^  in  the  case  would  hapve  bean 
lass,  £or  the  claim  is  only  finr.so  mneh  in  the  posBession^of 
Sinkery  unacconnted  for^  us  the  claimant  held  in  Jier 
fiduciary  capacity. 

To  make  the  point  so  clear  that  tibere  may  be  no  misap- 
prehension,  we  will,  upon  a  suppoaed  state  of  fiEicts,  indicate 
how  a  right  judgment  would  be  reached.  Suppose  HiaiJPs 
whole  personal  estate,  less  debts  and  expenses  of  settlement, 
to  have  been,  with  the  increase  and  accumulations,  (1,850. 
The  widow's  absolute  allowance  was  (150,  to  which  must 
be  added  one*third  of  the  balance,  $450,  making  the 
widow's  share,  |550.  There  would  remain  for  the  children's 
share  (800,  from  which  must  be  deducted  the  amount 
advanced  belSE»e  tiie  widow's  inamage,f#4M,  making  Ite 
balanee  of  the  children's  share  (850.  So  that  if  Binket's 
estate  had  received  from  the  claimant  (900  above  all  pay* 
ments  on  account  of  it,  supposing  such  payments  to  have 
been  on  account  of  the  fiduciary  estate  and  of  the  widow, 
in  the  proportion  that  the  fiduciary  estate  bore  to  her  share,, 
the  judgment  should  be  for  (350 ;  but  by  excluding  the* 
advances  from  conaideration,  it  would  be  (500.  JBut  these 
was,  the  evidence  disctoses,  (400  of  the  property  jointly 
held  which  the  widow  gave  to  Oliver  Sinker^  as  particularly 
described  in  the  opinion  of  this  court  in  JBinker  v.  Binkery. 
20  Ind.  185.  This  most  be  chargeable  to  her  individuals 
ahare  of  tiie  property,  and  lessens  her  pn>porti(m  of  the- 
property  which  came  to  Einka^shB,ndB  to  a  much  greater 
extent  than  it  would  be  increased  by  the  advances,  the 
proof  of  which  was  rcgectaL  As  the  oouft  below  evidently 
did  not  give  tiiat  effect  to  it  by  its  ilnjfo«,it  foUom  that,. 
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npon  the  whole  case,  the  judgment  is  for  a  trifle  less 
than  it  ou^t  to  have  been,  if  the  evidence  of  the  defendant, 
which  was  erroneously  excluded,  had  been  admitted,  and 
consequently  that  the  case  ought  not  to  be  reversed  on  the 
application  of  the  defendant. 

It  may  aid  to  prevent  future  litigation  in  the  matter  to 
express  the  opinion,  in  which  we  are  clear,  that  the 
Judgment  in  this  case  will  bar  any  further  claim  against  the 
estate  of  Binkerj  by,  or  in  behalf  of,  the  Matt  children,  on 
:account  of  trust  property  received  by  Binker. 

The  judgment  is  affirmed,  with  costs. 

W.  B.  Harrison^  for  appellant. 

Btisldrk  ^  Glesmer^  for  appellee. 


EWINO  V.  EWING. 

'GoMfdir  PlijbS  Ooubts. — Ditobcb. — The  Gonrta  of  Gosunon  Pleaa  haye 

jurifldietion  of  suits  for  diToree. 
CoDX. — DiTOBCB. — The  proceeding  for  diyoroe  is  so  far  special  as  to  allow 

all  the  proTisions  of  the  diyorce  act  to  haye  their  foil  force,  onaffscted 

by  theoode. 
-SjaiB. — JuBiSDiCTiOB. — The  residence  of  the  plaintii^  and  not  tjiat  of  ik» 

defendant,  determines  the  jurisdiction  in  suits  for  diyorce.    Prooees  may 

be  seryed  in  any  county  in  the  state,  and  seryice  by  copy  is  personal 

seryice. 
r8A]iB.-«Nxw  Tbials. — Section  99  of  the  code,  which  proyides  for  reliey* 

ing  a  party  f^m  a  Judgment  taken  against  him  through  hia  mistake^ 

inadyertence,  surprise  or  excusable  neglect,  and  section  866,  which 

proyides  for  granting  a  new  trial  within  one  year,  on  cause  shown,  do 

not  apply  to  decrees  for  diyorce. 
Jllimont.  —  Custody  of  Childbbn. — The  order  as  to  alimony  and  the 

custody  of  cluldren,  which  is  only  an  incident  of  the  decree  for  diToros^ 

.can  be  modified  or  set  aside  by  a  proceeding  under  section  7  of  the  act  of 

Mareh  4, 1859,  (2  Q.  &  H.  849,  note.) 

APPEAL  from  the  De  Katb  Common  Pleas. 
Orbqobt,  J.—.  Charlotte  F.  Ewing^  on  the  6th  of  January^ 


MAY  TEBM,  1865.  469 

Swing  •.  EwiBg. 

1864^  filed  her  complaint  in  the  court  below  against  the 
appellanti  for  divorce,  alimony  and  the  custody  of  her 
chUd.  The  complaint  charged  that  the  plaintiff,  for  more 
than  twenty  years  last  past,  had  been,  and  then  was,  a 
bona  Jide  resident  of  this  state,  and  then  was  a  resident  of 
the  county  in  which  this  suit  was  brought.  The  alleged 
causes  for  divorce  were  want  of  affection  on  the  part  of  the 
husband,  and  his  failure  to  make  reasonable  provision  for 
his  family.  The  summons  was  issued  to  the  sheriff  of 
Allen  county,  and  was  by  him  served  on  the  defendant,  by 
leaving  a  copy  at  his  usual  place  of  residence,  on  the  day 
of  the  filing  of  the  complaint.  On  the  19th  of  that  month, 
the  defendant  was  defaulted.  The  district  attorney  appeared 
and  resisted  the  divorce.  The  court  heard  the  evidence, 
and  found  that  all  the  allegations  of  the  complaint  were 
true,  and  decreed  a  divorce,  alimony,  and  the  custody  of 
the  child  to  the  wife. 

On  the  19th  of  July  following,  the  appellant,  WUliam  G. 
JSwingj  filed  his  complaint  for  a  new  trial.  On  the  19th  of 
January^  1865,  this  complaint  was  amended.  A  demurrer 
to  the  amended  complaint  was  filed  by  the  appellee,  which 
was  sustained,  and  final  judgment  for  costs  rendered 
thereon.  The  alleged  causes  relied  on  for  a  neiPir  trial  were: 
First,  the  misconduct  of  the  plaintifi*  in  fals^l^fia^^ng  that 
she  was  a  resident  of  the  county  of  1$  JSSpdby  for  the 
fraudulent  purpose  of  obtaining  the  decrel  ill  the  at&ence,  \-  ' 
and  without  the  knowledge,  of  the  defendantir.  ^S^ond,  that  _^ 
the  suit  was  commenced  and  the  decree  rendered  d^^^g  "^ 
the  absence  of  the  defendant  from  the  state,  ikQ,d  witjMmt 
any  knowledge,  actual  or  otherwise,  of  its  existence  and 
pendency,  until  the  same  was  determined ;  that  the  allegar 
tiions  in  the  complaint,  the  commencement  of  the  suit,  and 
the  decree,  were  matters  of  entire  surprise  to  him,  against 
which,  under  the  circumstances,  no  ordinary  prudence 
could  guard.  Third,  that  the  finding  of  the  court  was  not 
sustained  by  the  evidence,  there  being  no  evidence  at  all 
that  the  plaintiff  was,  at  the  commencement  of  the  suit,  a 
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red&dent  of  tiie  oonntjr  of  De  Kalb;  Uie  defendant  not 
kaiowing  until  after  the  rendition  of  the  decree^  and  the 
adjonrnment  of  the  court,  that  there  ^raa  no  eyideooe 
ofEered  on  thie  point  The  errora  ass^ned  are:  fir^t,  that 
the  coart  below  had  no  jarisdiotion  of  the  p^son  of  the 
defendant,  nor  of  the  plainti£P;  eecond,  thai  the  court  had 
no  jurifidiction  of  the  subject  matter;  third,  that  the 
court  erred  in  sustaining  the  demurrer  to  llie  plaintiff's 
(defendant's)  complaint  for  a  new  trial;  fourth, tiiat  the 
court  erred  in  refusing  to  grant  a  new  trial. 

This  court,  in  1861,  in  the  case  of  Herron  v.  Bemm^  16 
Ind.  129,  held  that  the  Common  Pleas  Courts  had  jurisdie- 
tion  in  divorce  cases;  and  the  question  is,  shall  thai 
decimon  be  overruled?  Since  the  deciedon  in  that  case,  a 
large  number  of  marriages  have  been  dissolved  by  the 
Common  Pleas  Courts.  The  parties  thus  divorced,  lelTii^ 
upon  the  validity  of  these  decrees,  have  intermarried  with 
others,  and  chil^n  have  been  bom  to  them.  Were  this  an 
original  question,  we  confess  that  we  should^ve  great  weight, 
in  its  det^mination,  to  the  able  argument  of  the  learned 
counsel  of  the  appellant  This,  however,  is  one  of  the  rules 
which  it  is  more  important  shall  be  settled,  than  how  it  is 
settled;  For  Idie  reasons  stated  in  BockhUi  v.  Ndsan  ei  oL, 
amie,  p.  422,  we  are  of  opinion  that  the  case  of  Serren  v. 
jETernm,  svtpray  ought  not  now  to  be  overruled.  But  while 
we  feel  bound  to  adhere  to  that  ruling,  we  shall  not  be 
constrained  by  the  legal  deductions  which  may  be  drawn 
therefrom,  in  the  detomination  of  other  qoestionegwwing 
out  of  the  act  regulating  the  granting  of  divorces. 

Had  the  court  jurisdiction  of  the  person  of  tibe  defen* 
dant?  By  section  6  of  the  divorce  act,  ^  a.  &  H.  860,)  it 
is  provided  that  ^^  Divorces  may  be  decreed  by  the  Gireuii 
Courta  of  this  state,  on  petition  filed  by  any  person  who, 
at  the  time  of  the  filing  of  such  petition,  eball  have  been  a 
bona  fide  resident  of  the  state  one  year  previoms  to  die 
filing  of  the  same,  and  a  resident  of  the  county  at  the  time 
of  filing  such  petition,  which  bona  fde  residence  shall  be 
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duly  proven  by  sach  petitioner  to  the  eatisfaction  ci  the 
court  trying  the  same/' 

The  code,  after  making  provision  for  actions  in  which 
real  estate  is  involved,  for  certain  actions  for  the  recovery 
of  a  penalty  or  forfeiture  imposed  by  statute,  for  suits 
against  a  public  officer,  and  where  a  corporation,  company, 
or  an  individual  has  an  office  or  agency  in  any  county  for 
the  transaction  of  business,  provides  that  ''in  all  other 
cases,  the  action  shall  be  commenced  in  the  county  where 
the  defendants,  or  one  of  them,  has  his  usual  place  of 
residence.  Where  there  are  several  defendants  residing  in 
different  counties,  the  action  may  be  brought  in  any  county 
where  either  defendant  resides,  and  a  separate  summons 
may  be  issued  to  any  other  county  where  the  other  defen- 
dants may  be  found;  and  in  cases  of  non-reffldents,  or 
persons  having  no  permanent  residence  in  the  state,  actions 
may  be  commenced  and  process  served  in  any  county 
where  they  may  be  found/'  2  G.  4  H.,  §  88,  p.  68,  It 
may  be  contended,  with  great  plausibility,  that,  under  the 
code,  a  party  served  with  process  in  any  county  other  than 
that  in  which  the  suit  is  conmienced,  ought  to  be  put  to 
his  plea  in  abatement,  that  the  plaintiff  might  have  an 
opportunity  to  show  in  reply  that  he  had  no  permanent 
residence  in  the  state,  but  it  is  not  necessary  for  us  to  decide 
that  question  now.  The  learned  counsel  of  the  appellant 
have  furnished  us  a  satisfactory  reply  to  the  objection  that 
the  court  below  had  no  jurisdiction  of  the  person  of  the 
defendant.  The  code  is  entitled  **  An  act  to  revise,  simplify 
and  abridge  the  rules,  practice,  pleadings  and  forms  in 
eivU  cases  in  the  courts  of  this  state;  to  abolish  distinct 
forms  of  action  at  law,  and  to  provide  for  the  administra- 
tion of  justice  in  a  uniform  mode  of  pleading  and  practice, 
without  distinction  between  law  and  equity.''  Appellant's 
counsel,  in  their  brief,  say:  '^A  proceeding  for  divorce 
can  wit^  no  more  propriety  be  called  'a  civil  case,'  within 
the  meaning  of  the  code,  than  a  proceeding  for  the  same 
purpose  in  the  ecclesiastical  courts  of  England  could  be 
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coiled  a  civil  OfWf  The  proceeding  for  divorce  is  a  special 
proceeding,  in  which  relief  could  be  adequately  adminis- 
tered if  every  provision  of  the  code  were  repealed.  An 
examination  of  the  divorce  act  will  at  once  satisfy  any  one 
that  the  remedy  provided  is  quite  independent  of  the  code. 
By  the  first  section  of  the  code  it  is  enacted  ^that  the  dis- 
tinction between  actions  at  law  and  suits  in  equity^  and  the 
distinct  forms  of  all  snch  actions  and  suits^  heretofore 
existing,  are  abolished,  and  there  shall  be  in  this  state, 
hereafter,  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  of  private 
wrongs,  which  shall  be  denominated  a  civil  action.' 

^^ By  the  phrase,  ^action  at  law,'  as  used  in  this  section, 
all  that  was  meant  or  intended  was  the  well  known  common 
law  actions ;  and  the  words  ^  suits  in  equity,'  comprehead  and 
embrace  the  various  equitable  proceedings  as  understood  in 
England  and  in  this  country,  and  nothing  more.  These 
propositions  are  too  clear  to  admit  of  argument  or  doubt/' 

But  whether  counsel  are,  or  are  not,  correct,  it  is  clear  to 
our  minds  that  the  proceeding  for  divorce  is  so  far  spepi^l 
as  to  allow  all  the  provisions  of  the  divorce  act  to  Iiave 
their  full  force  and  effect,  unaffected  by  the  cod^^ 

The  case  of  Herron  v.  Herron^  suproy  decides  that 
Common  Pleas  Courts  have  concurrent  jurisdiation  with 
Circuit  Courts  in  divorce  cases;  it  follows  that  the  pro- 
ceedings must  be  alike  in  both.  Then  there  cap.  be 
no  divorce  case  unless  it  is  authorized  by  the  act  ou  that 
subject  The  sixth  section  of  that  act  is  as  much  a  rule 
for  the  Common  Pleas  as  it  is  for  the  Circuit  Court 
Any  other  rule  of  construction  would  strike  out  of  the 
divorce  act  one  of  its  most  wholesome  provisions,  or 
deprive  the  Common  Pleas  Courts  of  jurisdiction  in  all 
cases  in  which  the  plaintiff*  and  defendant  reside  in  dif- 
ferent counties.  Section  10  of  the  divorce  act  provides 
that  '^the  clerk  of  the  court  in  which  such  petition  is 
filed  shall  issue  a  summons  for  the  defendant  to  appear  and 
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answer  said  petition ;  which  summons  shall  be  personally 
served  on  said  defendant,  if  a  resident  of  the  statCj  either  by 
reading,  or  leaving  a  copy  at  his  or  her  usual  place  of 
residence."  2  G.  &  H.  851.  This  section,  taken  in  connec- 
tion with  the  provisions  of  section  6,  supra^  shows  that  the 
residence  of  the  plaintifi^  and  not  the  residence  of  the 
defendant,  gives  jurisdiction ;  that  the  process  may  be 
served  in  any  county  in  the  state,  and  that  service  by  copy 
is  personal  service. 

It  remains  to  inquire,  did  the  court  below  err  in  sustain- 
ing the  demurrer  to  the  appellants  complaint  for  a  new 
trial? 

There  are  two  sections  of  the  code  authorizing  the  court, 
after  t^ie  term  at  which  the  judgment  was  rendered,  to 
grant  new  trials,  or  relieve  the  piurty  from  the  judgment. 
The  ninety-ninth  section  of  the  code  provides  that  ^^the 
court  may  also,  in  its  discretion,  allow  a  party  to  file  his 
pleading  after  the  time  limited  therefor ;  and,  at  any  time 
within  one  year,  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  and  supply  an  omission  in  any  pro- 
ceeding." 

This  court  has  held,  under  this  section,  that  a  party  can 
not  be  relieved  fit>m  a  judgment  or  decree  after  the 
expiration  of  a  year.  WooUeyy.  WooUey^  12  Ind.  668.  We 
shall  not  examine  the  correctness  of  this  ruling  aa  we  do 
not  think  it  necessary  in  the  case  in  judgment. 

The  three  hundred  and  fifty-sixth  section  of  the  code 
provides,  that  ^^  where  causes  for  a  new  trial  are  discovered 
after  the  term  at  which  the  verdict  or  decision  was  rendered, 
the  application  may  be  made  by  a  complaint  filed  with  the 
clerk,  not  later  than  the  second  term  after  the  discovery, 
on  which  a  summons  shall  issue,  as  on  other  complaints, 
requiring  the  adverse  party  to  appear  and  answer  it  on  or 
before  the  first  day  of  the  next  term.  The  application 
shall  stand  for  hearing  at  the  term  at  which  the  sunmions 
is  returned  executed,  and  shall  be  summarily  decided  by  the 
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c*oiirt  upon  the  evidence  prodnoed  by  the  parttes.  Bat  no 
sach  application  shall  be  made  more  than  one  year  after  the 
final  judgment  was  rendered/' 

It  might  be  enongh  for  ns  to  say  that  neither  of  these  sec- 
tions apply,  in  terms,  to  divorce  cases,  and  are  only  applicable 
to  '^ civil  actions''  under  the  code ;  but  the  history  of  our 
judicial  decisions  and  le^slation  on  this  subject  will 
dononstrate  that  it  was  not  the  intention  of  the  legislature 
to  embrace  divorce  cases  in  these  provisions.  McJunkin  v. 
MeJunkm^  8  Ind.  80,  was  decided  in  1851,  and  althou^ 
that  seemed  to  be  a  hard  case,  and  the  decision  arrived  at 
was,  to  say  the  least,  by  doubtful  construction,  looking  to 
the  oonsequences  to  follow  the  opening  of  judgments  of 
div4»roe,  yet  the  le^slature,  in  1852,  made  the  ruling  in 
that  cose  a  statutory  provision.  2  O.  ft  H.,  §  48,  p.  66. 
The  legislature,  in  1859,  in  an  act  amending  the  divorce 
law,  provided  that  *<i>arties  against  whom  a  judgment  of 
divorce  has  been  heretofore,  or  shall  be  hereafter,  rendered, 
without  other  notice  than  publication  in  a  newspaper,  may 
have  tbe  same  opened  at  any  time  so  far  as  relates  to  tlM 
care,  support  and  custody  of  the  children.  Parties  against 
whom  a  judgment  of  divorce  shall  hereafter  be  rend^^, 
without  other  notice  than  publication  in  a  newspaper,  may, 
at  any  time  within  two  years  after  the  rendition  of  boA 
judgment,  have  the  same  opened,  and  be  allowed  to  defted, 
so  far  as  the  same  relates  to  the  allowance  of  alimony  and 
the  disposition  of  property.  Before  any  judgment  eliall 
be  opened  as  above  for  any  cause,  the  applicant  shall  file  a 
statement  of  the  causes  relied  upon,  and  give  such  notaoe 
thereof  as  the  court,  in  term  time,  or  the  judge  thereof  in 
vacation,  shall  require;  and  when  the  cause  q>ecified  by 
such  iqpplicant  relates  to  alimony  and  the  disposition  of 
property,  the  applicant  shall  file  an  affidavit  stating  that 
during  the  pendency  of  the  action,  he  or  she  received  no 
actual  notice  thereof  in  time  to  appear  in  court  at  the  time 
of  the  trial  of  such  action,  and  object  to  said  judgment, 
andshallalsopay  such  costs  as  the  court  may  direct    Any 
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property  widoli  nurp  hsM  been  sold  noder  any  radi 
jadgment  00  soagfafe  to  b6  opened,  and  wlucli  diall  hsre 
passed  into  the  hands  of  a  pnrchaeer,  or  piurchaaen^  in  good 
fidtb,  shall  not  be  afflboted  by  any  proeeeding  consequent 
upon  the  opening  of  such  judgment:  JPnnridedy  that  the 
disBolation  of  tibe  marriage  contract  shall  in  no  case  be  set 
m&Ae  under  the  provisions  of  thie  act"  2  G.  tM^  §  7,  p. 
349.  But  against  this  cunent  of  decision  and  legislation, 
it  is  said  that  appeals  may  be  takra  tothiaeoort  in  divorce 
cases,  and  that  the  eonseciuences  of  a  reversal  woold^  be  the 
same  as  the  opening  of  the  judgment  or  the  giantiog  ot  a 
new  trial.  If  it  were  admitted  &al  this  court  eould,  by 
revereal,  set  aside  a  divorce  a  vineuioj  it  would  not  fbltow 
that  the  opening  of  a  judgment,  or  the  granting  of  »  new 
trial,  would  be  attended  with  the  same  results.  In  subae^ 
quent  marriages  there  is  one  innocent  person,  not  a.  party 
to  the  record.  All  that  auch  a  person  can  koaow  must 
be  learned  from  the  ihceof  the  record.  If  the  pweoedings 
are  regular,  and  in  a  court  of  competeoit  juriadistioB,.  may 
not  such  person  trust  them  ?  But  if  they  are  irMgolar^  and 
the  time  for  appeal  has  not  expired,  then  the  party  contracting 
marriage  with  the  divorced  person  takes  the  chances  of  a 
rcvers^  with  legal  notice  of  the  irregularity.  In  the  case 
of  Parish  V.  Parish^  9  Ohio  State  Reports  534,  Pbck,  J.,  in 
delivering  the  opinion  of  the  court,  after  quoting  the  OMo 
statute,  says:  ^This  statutory  provision  is  nothing  more 
than  a  legislative  recognition  of  the  principle  of  public 
policy  which  had  been  repeatedly  affirmed  by  the  courts, 
that  a  judgment  or  decree  which  affects  directly  the  ^te^ 
of  maiTied  persons,  by  sundering  the  matrimonial  tie,  and 
thereby  enabling  them  to  contract  new  matrimonial  relations 
with  other  and  innocent  persons,  should  never  be  reopened. 
Such  a  course  would  endanger  the  peace  and  good  order 
of  society,  and  the  happiness  and  well-being  of  those  who, 
innocently  relying  upon  tiie  tUAOUy  of  a  decroe  of  acooit 
of  competent  jurisdieticMi,  have  formed  a  oonaMtmi  wilh 
the  persoB  who  wiongfii%,  pediape,  proonied  Ha  pramal* 
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gation."  The  Ohio  case  is  sustained  by  the  case  of  GreeTu  y. 
Greencj  2  Gray  361.  In  the  language  of  Chief  Justice 
Shaw,  in  the  latter  case,  <<  consequences  are  not  always 
conclusive  against  a  rule  of  positive  law ;  but  where  it  is  a 
question  of  construction,  either  of  a  statute  provision,  or  a 
rule  of  connnon  law,  the  consequences  to  which  any  par- 
ticular construction  or  application  would  lead,  have  a  strong 
bearing  upon  the  question,  what  the  legislature  intended, 
or  what  is  the  just  extent  and  qualification  of  the  rule." 

In  the  light  of  this  well-known  and  familiar  rule,  we 
cannot  say  that  the  legislature  intended  to  embrace  divorce 
cases  in  the  provisions  of  sections  99  and  856  of  the  code. 

The  orders  as  to  alimony  and  the  custody  of  the  child  are 
but  incidents  to  the  decree  of  divorce,  and  we  know  of  no 
rule  of  law  by  which  that  part  of  the  decree  can  be  reached, 
except  that  provided  for  by  statute,  and  the  appellant  is  not 
within  its  provisions  in  his  application  for  a  new  triaL 

The  judgment  is  affirmed^  with  costs. 

J.  Morris  and  JR.  JBrackenridgCy  for  appellant. 

A.  Mlmni  for  appellee. 


Raymond  and  Another  v.  Thouas. 

APPEAL  from  the  Wayne  Circuit  Court 
Bay,  J. — This  was  an  action  by  Baynumd  and  Omoden 
against  Thomas^  for  the  recovery  of  rent.  Upon  the  ques- 
tion of  the  amount  of  rent  due,  the  appellant,  the  plaintiff 
below,  testified  as  follows :  *^  I  have  always  had  the  supervi- 
don  and  care  of  the  properly.  I  rented  the  property  to 
Tkxmiaa  in  1857,  or  as  soon  as  I  got  possession  of  it.  He 
has  paid  me  rent  to  Seplmber  1st,  1868.  Baits  prior 
had  been  eight  and  one-third  dollars  per  mcoith.  I  thra 
notified  him  that  the  rent  from  that  time  forward  would 
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be  ten  dollars  per  month.  He  has  paid  me  nothing  since 
September  Ist,  1868.  I  rented  to  him  at  $100  per  year,  or 
$8  83  per  month;  no  written  lease.  I  rented  to  him  in 
no  particular  name.  I  think  I  gave  the  receipt  for  rent  as 
agent  of  Cowden.  Do  not  know  that  I  have  stated  my 
interest  or  claim  in  the  property  to  anybody  until  recently." 
The  evidence  of  the  defendant,  ITumaSy  was  as  follows: 
^  When  the  property  was  rented  to  me,  no  time  was  fixed,  but 
I  was  to  have  it  at  f  100  per  year  as  long  as  I  wished  to 
retain  it.  There  was  no  agreement  as  to  when,  or  how 
often,  rent  should  be  paid.  The  rent  commenced  August 
1st,  1857.  I  paid  Baymand  rent  to  the  1st  of  Sepiembery 
1863."  Receipts  for  rent  were  filed,  signed  by  Baymondj  as 
agent  of  Cowden.  One  hundred  dollars  of  rent  was  paid 
in  sums  of  eight  and  one-third  dollars.  Two  hundred  and 
sixteen  dollars  and  sixty  cents  was  paid  in  larger  sums,  at 
various  intervals  of  time.  The  suit  was  commenced  July 
19, 1864.  This  was  all  the  evidence  given  upon  that  issue, 
and  we  can  well  understand  that  the  court,  upon  this  evidence, 
must  treat  the  contract  as  a  lease  from  year  to  year,  and  no 
time  having  been  fixed  for  the  payment  of  rent,  no  action 
could  have  been  maintained  until  August  1st,  1864,  the  close 
of  the  year.  In  this  view  of  the  evidence,  the  rulings  of 
the  court  below  upon  other  issues  are  immaterial,  and  are 
not  presented  by  the  record  for  decision.  If  the  appellants 
had  no  claim  upon  the  appellee  for  rent  due,  they  cannot, 
by  simply  asserting  such  a  claim,  require  us  to  determine 
whether  their  title  to  the  property  is  perfect. 

The  judgment  below  is  affirmed,  with  costs. 

G.  H.  JohnsoUj  L.  Devdin  and  N.  H.  Johnson^  for  appel- 
lants. 

J.  P.  SiddaUy  for  appellee. 


478  SUPREME  COURT  OF  INDIANA. 

KoUe  «.  Ilonto  mod  OOwn. 


NoBUB  V.  iSovsa  and  Oth( 


UufBAXD  AM9  Win. — BBSvinxa  Tftutr.— A  eosveTuiceliATiiigboeBmde 
in  1835,  to  husband  and  wife,  the  husband,  in  1850^  ezeenled  s  deed 
vhieh,  after  reciting  thai  the  land  had  been  pmrehaaed  with  the  moacy 
•f  the  wifo,  purported  to  eonvey  and  limit  the  deeeeni  oT  the  land,  on  tk 
death  of  him  nnd  his  wife,  to  A,  Band  G,the«ha^beB  of  thewiliBbt9tte 
exclusion  of  his  clilldren  by  a  former  marriafe.  Afterward,  thehoBteod 
and  wife  Joined  in  oouTeying  separate  parcels  of  the  land  to  A,  B  ud  C. 

ffddy  that  the  hurt>and  held  the  land  only  as  a  trustee  for  the  wift. 

lUtd,  alsoi  that  the  aeveral  eonT^anoes-to  A,  B  and  C  wove  ^alld. 

APPEAL  from  tho  Mxirim  Ckmut  Goart 
GRBQoax,  J. — This  was  an  actkm  for  qsteiaag  tide, 
brooght  by  the  appelleee  agnnst  the  appellant,  under  tk 
ttetttte.  2  0.  &&,  §611,p.284.  Tbe  eomplaiiit  aeebto 
set  aside  and  deelaro  void  a  paper  parportin^  to  have  been 
execated  by  B.  F.  M$rriSj  on  the  29th  of  Mayy  1850,  in  hii 
life  time,  to  Nobk  and  othere,  under  which  NMe  daiooed 
an  interest  in  the  lands  of  the  plaintifia'  bdow.  Ndk 
answered,  setting  np  a  right  nnder  the  paper  nought  to  be 
set  aside.  The  appellees  demurred  to  the  answer,  and  Ae 
conrt  sustained  the  demurrer,  and  rendered  jadgmeoi 
aecordingly. 

B.  F.  Mcrris  and  his  wife  held  jomfly  the  iitie  to  the 
land,  by  a  deed  made  to  them  by  Bounders.  The  eQtiR 
purchase  money  was  paid  by  the  wife.  B.  F.  Morris  h»d  i 
set  of  children  by  «  former  mant^ge,  and  his  wife  bad  ooe 
child  by  a  former  marriage,  who  is  <he  appeBttsA,  JM)t(e; 
and  Morris  and  his  wife  had  two  children  by  tfie  bst 
marriage,  Samud  F.,  one  of  the  i^pellees,  and  ClarissOflito 
the  wife  of  Frederick  Yeiser^  one  of  the  appalkefi,  and  the 
mother  of  the  minor  appellees  of  that  name,  B.  F.  Morris 
seems  to  have  claimed  no  interest  in  the  land  except  as 
husband  of  the  purchaser,  Margard  Morris;  but  as  tlie  title 
was  in  him  and  his  wife  jointly,  he  executed  a  paper 
to  the  children  of  Mrs.  Morris^  NohU^  and  Samvd  V.  tsA 
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dariMO  Jforrja^  wiiieh,  in  tlie  ^fvent  <^  hk  deeiMo^  in»  te 
be  plaoed  on  reoord  for  the  purpose  of  limiting  the  4iecerifc 
of  the  oae-half,  the  titie  to  wliich  ww  rested  in  hkoL  Tlae 
paper  redtee^  fint»  the  names  of  the  parties,  grtiirtor  and 
grantees;  secondly,  that  John  J7.  SSenmcierSy  on  the  12lh of 
December^  1885,  conveyed  to  £•  Jl  Morris  and  if.  i?.  JCorm, 
his  wife,  and  their  heirs,  eertain  lands^deseribing  tibem.  It 
then  proceeds  as  follows : 

^Now  this  indenture  witoesseth,  that  the  said  BOhud  F. 
MorriSj  in  consideration  that  the  Sftid  tract  of  bad  was 
pnrchased  with  money  helongiog  to  the  said  Mdargatet  K 
Morris^  doth  convey  and  hmit  the  descent  of  said  land,  with 
its  apportenances,  on  Ae  demise  of  said  B.  F.  and  M.  E. 
Morris,  to  the  said  W.  H.  L.  NotHe,  Samud  V.  Monis  and 
(Xarissa  Morris,  hereby  confirming  nnto  th^m  the  aole 
heirship  in  and  to  the  eaid  premises,  to  tiie  ^ctlasian  of 
all  oth^s. 

*<In  witness  whereoi^  the  said  BOhud  F.  M(/irris  hath 
herennto  set  his  hand  and  affixed  his  seal,  on  the  day 
and  year  first  above  written.       B.  F.  Mobbis.    [bbMi.]" 


The  instniment  was  dniy  acknowledged  the  saoie  day 
before  a  jostioe  <^  the  peace. 

On  the  16th  of  Jme,  1857,  B.  F.  Morris  and  wife  eon* 
veyed  to  the  appellant^  by  deed  in  fee,  in  severalty,  a  part 
of  the  real  estate  in  controversy,  and,  on  the  15th  of 
December  J  conveyed  in  like  manner  to  Samud  V.  Morris  Bxid 
Clarissa  M.  Ysiser  the  residue  of  the  lauds  in  dispute. 

The  proper  coastruction  to  be  given  to  the  writing  of 
the  29th  of  May,  1850,  presets  the  question  for  the 
consideraition  of  this  court.  We  think,  under  the  fiu^ts 
recited  in  this  ioatrument,  that  B.  F.  Minris  held  the  land 
in  trust  for  his  wife.  We  are  aware  of  the  rule  recogmzed 
in  the  case  of  Miller  et4d.v.  Blackburn,  14  Ind.  «3,  but  it  is 
well  settled  that  the  vestii^  of  the  aeparaite  property 
of  the  wife  in  real  estate,  in  the  name  of  the  huiA)and, 
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creates  a  resulting  trost  in  favor  of  the  former.  It  is  tme, 
tiie  recital  that  the  ^land  was  purchased  with  money 
belonging  to  the  said  Margaret  E.  Morris^  is  not,  in  termsy 
a  declaration  that  the  money  was  the  separate  property  of 
the  wife;  bat  the  statement  must  be  taken  most  strongly 
against  the  person  making  it,  and  it  mnst  be  remembered 
that  it  is  the  consideration  clause.  If  the  money  was  not 
the  separate  property  of  the  wife,  then  the  possession  of  it 
by  the  wife,  after  marriage,  was  the  possesdon  of  the 
husband,  and  nothing  remained  for  him  to  do  to  make 
it  his  own;  and,  on  this  hypothecs,  in  no  legal  sense 
could  it  have  been  said,  in  the  language  of  the  writing 
that  the  '^land  was  purchased  with  money  belonging  to 
the  said  Margaret  Morris.^*  It  is  claimed  in  argument  that 
there  could  be  no  resulting  trust  in  favor  of  the  wife,  because 
she  consented  to  the  purchase  in  the  name  of  the  husband. 
This  may  be  true  under  the  present  statute,  (1 G.  &  H.  §§  6, 
7,  8,  p.  651,)  but  the  law  in  force  when  the  land  was 
purchased,  in  1835,  must  govern  this  question.  R.  8. 1831, 
§  5,  pp.  269, 270.  In  our  opinion,  the  legal  effect  of  the 
instrument  may  be  rendered  in  the  foUowing  words:  ^1 
hold  a  title  to  real  estate  which  was  purchased  with  money 
belon^g  to  your  mother,  and  I  hold  it  in  trust  for  her  and 
her  heirs,  and  upon  my  decease  I  convey  toyoumy  interestas 
trustee  «for  your  mother."  On  the  death  of  B.  F.  Morris^ 
the  heirs  of  the  wife  succeeded,  under  this  writing,  to  the 
trusteeship  held  by  the  husband. 

There  is  a  question  of  estoppel  argued,  but  under  our 
view  of  the  case  it  does  not  arise.  We  do  not  think  the 
writing  of  the  29th  of  May^  1850,  inconsistent  with  the 
subsequent  conveyances  made  by  Morris  and  wife  to  the 
children  of  the  latter;  and,  therefore,  the  court  below  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  defendant's 
answer. 

The  judgment  is  affirmed,  with  costs. 

J.  L.  Ketcham  and  &  E.  Perkins^  for  appellant. 

H.  C.  Newcomb^  L.  Barbour  and  J.  T.  Jackson,  for  appellees. 
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D&ABDOBiv  and  Others  v.  FobB8MAH> 

PinroiPiJL  AKi>  81TEITT. — If  a  sixreiy  Bigns  and  deliTen  to  his  principal 
an  instrument  perfect  upon  its  face,  with  a  condition  that  it  shall  not 
be  deliTcred  to  the  obligee,  payee  or  granjtee,  until  some  other  persons 
who  are  agreed  upon  shall  also  execute  the  same,  and  the  principal 
deliTers  the  instrument  without  regard  to  the  condiUoui  and  the  obligee, 
payee  or  grantee  has  no  knowledge  of  the  conditionf  the  deUTcry  will 
bind  the  surety. 

BjlXB. — Pboxissobt  Notx. — A  executed  his  promissory  note,  payable  to 
the  order  of  B,  and  induced  C  and  D  to  sign  the  note  as  sureties,  and 
re-deliTcr  it  to  him,  A,  upon  the  promise  that  he  would  procure  other 
persons,  named  by  them,  also  to  execute  said  note.  In  disregard  of  his 
promise,  A  deliTcred  the  note  to  B  without  procuring  the  additional 
sureties  agreed  upon. 

EM,  that  the  deliTcry  to  B  was  absolute,  and  that  the  sureties  were  liable, 
without  regard  to  the  eondition. 

APPEAL  from  the  Tippeccmoe  Common  Pleas. 

Bay,  J. — Action  by  the  appellee,  upon  a  promissoiy 
note,  againBt  Deeds^  Deardorff  ^  Idchman.  Deeds  suf- 
fered a  default.  The  other  defendants  answered  in  two 
paragraphs.  First,  that  at  the  date  of  the  note  in  suit, 
DeedSf  who  was  insolvent,  applied  to  them  to  execute  the 
note  with  him,  as  his  sureties,  to  the  plaintiff,  which  they 
refused  to  do ;  that  he  fraudulently  represented  to  them 
that  if  they  would  sign  the  note,  he  could  procure  as 
co-sureties  with  them  eleven  other  responsible  men,  who 
are  named,  and  that  lie  would  not  deliver  the  note  to 
the  plaintiff  until  such  signatures  were  procured.  That  he 
failed  to  procure  the  names  he  had  promised,  but  delivered 
the  note  to  the  plaintiff  The  note  was  made  payable 
to  the  order  of  the  plaintiff.  The  second  paragraph  of 
the  answer  averred  the  same  facts,  and  was  sworn  to.  The 
court  below  sustained  a  demurrer  to  both  paragraphs. 
This  is  here  assigned  as  error. 

The  appellants  insist  that  the  ruling  in  the  case  of 

«This  ease  was  decided  at  the  JTovesidsr  Term,  1866^  on  a  niMadftg. 
Vol.  XXIV.— 81. 
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Tapper  V.  Tht  StaUy  22  In<L  399,  requires  that  the  decision 
of  the  court  below  in  this  case  should  be  reversed.  We 
will  consider  the  case  cited  <mly  so  fiu*  as  may  be  necessary 
to  determine  its  effect  upon  the  question  now  before  us. 
That  case  holds  that^  in  an  action  upon  an  official  bond  given 
to  the  stato,  the  sozeties  may  defend^  eith^  upon  the 
ground  that  the  names  of  persons  appearing  to  be  signed  to 
such  bond  were  forged,  and  that  they  executed  the  bond 
upon  the  faith  that  such  si^iatures  were  genuine;  or  that 
they  were  induced  to  execute  and  deliver  the  bond  to  the 
piincipal  oUigor  i^>on  the  oonditiony  ax  upon  the  conadera- 
tion,  or  upon  the  promise,  that  certain  other  persons  would 
sign  it.  It  is,  however,  expressly,  said  by  the  judge  who 
delivered  the  opinion,  in  overruling  the  petition  for  a 
rehearing,  that  ^^we  do  not  say  that  the  same  rule  that 
applies  to  bonds  taken  pursuant  to  a  statute  would  apply  in 
private  transactions/'  We  are  not  disposed  to  extend  the 
effect  of  that  decision  to  instruments  negotiable  either 
by  statute  or  by  the  law  merchant,  imless  required  to  do 
so  upon  authority  or  principle.  And  as  the  case  cited  is. 
put  rather  upon  authority  than  principle,  we  will  condder 
how  far  the  decisions  require  us  to  extend  the  ruling. 
Indeed,  the  opinion  given  upon  overruling  the  petition  for 
a  rehearing  rests,  except  so  far  as  it  is  based  upon  the  con- 
struction.of  the  statute,  which  construction  we  are  not 
called  upon  to  review,  upon  the  case  of  Bibb  v«  Bad 
et  alf  8  Ala.  88,  which,  it  is  stated  in  the  opinion,  ^is 
directly  in  point,  and,  after  much  reflection,  we  are  prepared 
to  say  is^  in  our  judgment^  good  law."  lliat  case  cites  the 
law  as  stated  thus,  in  Skeppar(fs  Ibucfistone  59:  ^8o  it 
must  be  delivered  to  a  stranger;  for  if  I  seal  my  deed  and 
deliver  it  to  the  party  himself^  as  an  e^craw^  upon  certain 
conditions,  &c.,  in  ibis  case,  let  the  form  of.  words  be  what  it 
will,  the  delivery  is  absolute,  and  the  deed  shall  take  efl^  as 
his  deed  presentiy,  and  Qn  reference  to  the  l^al  operation 
ef  tiie  deed,)  he  is  not  bound  to  perform  the  condition.'*' 
The  ctmen  pi^oeeds*  ^^ThOr  vai^m  above  stated  initfa» 
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Tauchstone^  haa  been  rdcogliiMd  in)  the  Uhited  Staiea^  in  the 
ctee^oitol  from  6  Cvaneh  85l,  8  Miaes.  280,  and  2  Bmnner 
487;  hutUdoeeiMappeetttocktaina^ 
appean  by  l&e  caae  of  Joh/mii  el  al.  v.  Baker,  4  Bam.  A 
AM.  4^,  li^ere  a  eompoesdon  deed  was  de&vered  by  a 
mrety  who  h«d  signed  the  dieeiy  to  a-  creditor,  not  to 
be  op6n(iT0  tmless  all  tbfe  other  credi^rs  e!zecitted  it« 
It  wflis  held  tfutt  tibe  deed  was  delivered  as  an  escrm,  and 
that  a&  ii»  creditoii^  not  harnng  executed  it,  the  sorely  was 
not  bofind.  To  the  same  efiiM^t  are  the  cases  cited  from  3 
Wend.  880^  ll  Verm*  448, 4  Cranch  219, 2  Harrington  896, 
11  FetavB  dS.""  The  comt  seem  evidently  to  have  miscon- 
ceived llie  efl^  of  the  decision  in  the  case  of  Johnson  et 
oL  V.  Baker.  The  creditors  were  all  parties  to  the  deed  of 
conipobilion^  a!iid  when  the  debtor  alone  had  executed  it, 
^tbe  deed  wto  then  delivered  to  one  of  the  creditors,  in 
order  thit  lie  might  get  it  executed  by  the  rest  of  the 
crediftars."  It  does  not  very  clearly  appear  that  because  an 
insmmenti  after  being  executed  by  one  party,  may  be 
ddfivered  to  another  party  to  be  executed  by  him,  a:nd: 
presented  by  him  to  others  who  are  parties  to  the  deed,  for 
their  exeentfcni^  and  still  not  become  a  deed  till  executed  by 
all  parties^  that  therefore  a  deed,  perfect  in  form  and) 
execution,  may  be  delivered  by  the  grantor  to  the  grantee* 
asaoi  eetrom*  Norls  the  citation  of  thertding  in  PawHr^ddL 
V.  UnUed  StaJUay  4  Cranch,  as  coniSicting  with  the  later  case- 
of  Jfoss  V.  BUUS^y  5  Cranch>  satisfikiftory,  e8t>eciaBy  as  the* 
later  easeis' in  conflict  with  the  doctrine  asserted  by  the- 
Alabama  oourt  But  we  will  examine  that  case  more 
cavefiilly  in  the  course  of  this  opinion,  only  reiiiark* 
ing  in  pasong,  that  whatevei^  this  case  in  4  Orinich 
does  decide,  which  vtq  wUt  endeavor  to  determine  in  the 
siAseqiient  review  of  the  case,  it  ceifttnly  doed  not  hold 
that  adelivery  m^^  b^  xiiadie  by  the  obligor  of  the  bond  ta 
the  obligee^  as  an  estrm:  Nor  doee  the  case  of  the 
UnHeit  anftei  r.  I^fkt,  11  Petm«,  esimined  hereafter,, 
establidi  any  such  doctrine.    The  case  in  ^  Wend.  880>. 
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was  where  a  bond  bad  been  executed  by  nine  persons 
as  obligors,  ^^and  sent  to  New   York  to  be  ddioered  to 
the  plainti£^  on  certain  terms  and  conditionB,  by  which  the 
obligors  intended  to  be  indenmified  for  having  become 
bound  for  the  payment  of  the  money.      J%t  plainJtifi 
refused  to  receive  (Ae  band  on  the  terms  and  conditions 
proposed.    Subsequently,  on  the  29th  of  Odobery  1824,  five 
of  the  obligors,  but  not  those  sued  in  the  action,  without 
the  knowledge  or  consent  of  the  defendants  in  this  action, 
having  made  a  new  and  different  aaxangement  with  the 
plaintiff,  by  which  the  security  relied  on  by  the  defendants 
for  their  indemnity  was  yielded  up,  delivered  the  bond  to 
the  plaintiffs."    It  was  held  that  the  bond  was  not  oUiga- 
tory  upon  the  four  who  never  entered  into  the  new  arrange- 
ment with  the  plainti£b.    The  bond  was  dated  Sqftember 
21st,  1824,  and  the  plaintiffs  had  then  notice  of  the 
terms   upon  which  the  delivery  was  authorized;   they 
refused  to  receive  it  upon  those  t^rms,  but,  on  the  29th  of 
Ocfo6er,.made  other  terms  with  five  of  the  parties  to  tiie 
bond.    The  plainti£&  knew  the  terms  on  which  the  deliveiy 
was  authorized,  and  refused  to  accept  upon  thoee  terms, 
and  the  case  simply  decides  that  where  the  extent  of  the 
agenf  s  authority  is  known  to  the  person  who  deals  wilh 
hhn,  that  the  principal  cannot  be  bound  outside  of  that 
authority.    The  <ia6e  is  good  Ism^  but  not  spedally  relevant 
to  the  text 

The  case  cited  from  11  Verm,  was  where  the  names  of 
seven  sureties  appeared  upon  the  face  of  the  bond,  and  only 
two  of  the  sureties  ever  executed  the  same.  The  instru- 
ment was  plainly  incomplete  until  executed  by  all  those 
whose  names  appeared  as  parties. 

The  decision  in  Herdman  v.  JBratten,  2  Harrington,  mgfra^ 
was  that  the  deed  could  not  be  delivered  to  the  party  as  aa 
escrow.  This  is  an  express  denial  of  the  doctrine  it  is  dted 
to  sustain.  8o  also  the  case  of  The  State  v.  Orisman  et  id^ 
2  Ind.  126,  decides  that  <^a  bond  cannot  be  delivered  as  an 
€SCFOw  to  the  obligee." 
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In  the  case  of  the  Madmn,  ^c.^  Plank  JRaad  Co.  v.  Sevens^ 
10  Ind.  ly  Mr.  Jastice  Pebeins  states  the  decision  thus: 
<<One  co-obligor  may,  perhaps,  deliver  a  bond  to  another 
co-obligor  as  an  escrow^  but  an  instrument  cannot  be  so 
delivei^  to  the  obligee  or  payee,  or  the  agent  of  either. 
Buch  delivery  is  in  law  absolute.  Peters'  U.  S.  Digest,  tit. 
Escrow;  Foley  v.  CowgiUy  6  Blackf.  18 ;  The  State  v.  Ckrimarij 
2  Ind.  126 ;  Wright  v.  The  Shdby,  ^c.  Company j  16  B.  Mon. 
5 ;  see  7  Ind.  600 ;  6  id.  188 ;  9  id.  25.  And  parol  evidence 
cannot  be  given  to  vary  the  legal  effect  of  such  delivery,  or 
the  terms  of  the  instrument  delivered.  This  has  been  too 
often  decided  to  require  a  citation  of  authorities  to  evidence 
it    -ffiotf  rf  a/.  V.  iKmpson,  8  Ind.  256.'* 

The  case  of  Foley  v.  CowgiU  was  for  a  &ilure  to  deliver 
hogs  at  a  certain  time  and  place,  according  to  a  written 
agreement.  The  defendant  answered  that  the  agreement 
mentioned  <^was  delivered  to  the  plaintiff  as  an  escroWy 
setting  out  the  contingency  on  which  it  was  to  become 
binding  on  the  defendant^  which,  it  is  averred,  had  never 
happened/'  The  court  ruled  that  if  the  instrument  <<be 
delivered  to  the  obligee  on  such  contingency,  the  condition 
is  a  nullily,  and  the  delivery  absolute." 

And  yet,  without  attempting  to  overrule  or  question 
these  cases  in  our  own  state,  the  court,  in  overruling 
the  petition  for  a  rehearing,  rests  the  decision  of  the  case  of 
Pepper  v.  The  Slate^  suproy  except  so  far  as  a  construction  is 
given  to  the  statute,  upon  an  Alabama  case  in  direct  conflict 
with  these  repeated  rulings  of  our  own  court.  If  the 
doctrine  upon  which  the  Alabama  case  proceeds  be  the  law, 
that  a  deed  or  other  written  instrument  may  be  delivered 
to  the  grantee  or  obligee  as  an  escrow^  it  of  course  follows 
that  a  surety  may  make  such  a  delivery  to  his  principal. 
But,  in  our  opinion,  such  a  position  is  not  only  without 
support,  but  is  in  conflict  with  all  authority.  Li  the  case 
of  WorraU  v.  Munuy  1  field.  229,  the  instrument,  an  agree- 
ment to  execute  a  conveyance,  was  delivered  conditionally 
to  the  agent  of  the  parly  to  whom  the  deed  was  afterward 
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to  he  exeoQl^cL  The  oonrt  dedares  thuft  the  l^w  f^to  the 
question  at  seat;  that  the  deliyeiy  to  Ihe  fig^t  wi»  a 
ddiyeiy  to  his  principal.  ^Thie  was  a  deHivery  as  aa 
escrow;  0^ch  a  dehvexy  can  only  he  made  to  a  abnapgeor.  It 
cannot  be  niade  to  the  party.  If  made  to  tb^  paHy,  no 
matter  what  may  he  the  form  of  the  woida»  the  detiFoiy  is 
absolute/'  Ward  y.  LewiSy  4  Pick.  619;  Fm^^wks  v. 
Metoalf,  8  Maaa.  280.  Mr.  Pacaona  saya:  **A  lioto,  i^  veil 
as  a  deedf  may  be  delivered  aa  an  escrow^  aA4  the  law 
of  escrotc  i§  aubatantially  1^  aame  iu  both  pm^  *  *  A 
note  cannot  be  delivered  4i)nactly  to  the  promaae,  tx) 
be  held  by  him  aa  au  isscraw"  1  Nptea  4  S3l9f  51. 
Badcock  V.  SteadmaUj  I  Root  (Conn.)  iK.  87. 

TTe  \yill  eyamine  the  caaea  cited  u^  the  piigioaJl  opinion 
in  the  x^aae  of  Pepper  v.  The  State^  mpra.  Pioptmg  ft4U.T. 
The  United  States,  euproj  waa  an  action  '^upon  ^  ofiiaal 
bond  ^yen  by  BaXUnger,  aa  collector  of  the  revepuM,  and 
a}g)CLed  and  sealed  by  Pawling^  Todd,  Adqir  and  Ki^f^eijif  aa 
his  auretiesi  who  pleaded  that  they  dehveced  t]^  fame  aa 
an  ^scrow^  to  one  fmephBattingery  to  be  sa&ly  kep^  4e^upon 
conditioi^  that  if  Sinumlvgleman  and  WUUon^  JPfffimf  im^i 
onth£faceoftheb(mdjBhovi'3iejaiex^t^ 
then  the  ^o^d  should  be  delivered  to  JFrnffi  MarU/mf 
auperylaor,  on  beha}f  of  the  Unit^  States,  aa  tbair  dead, 
and  npt  pthennae;  and  that  the  aame  nevepr  maa  tfafotod 
by  Inglmffn  and  PgttanJ'  Here  the  repna^^MAtiya  id  Ihe 
gpvernmept  had  notJi^  on  the  fac^  of  tb#  watnunant^fhil 
the  af^e  was  not  coxnplete^  not  haying  b$an  eiiMitod  hf 
all  the  parties  whpse  names  appeared  iQ^on  |to  £Ma  aa 
cQ-obJigprs.  To  have  held  Ihia  d^y^  pf  ^e  iMtmnaBt 
obl^f^iy  uppn  |he  parties,  whep  the  wntipgilayif  j^ioved 
th^  execution  to  ]>&  incomplete  wqq14  h(l¥a  baaft  in  aoBr 
tradiotion  of  ita  expr^  terms* 

In  The  United  Sfafes  y.  Lsffkr,  11  Pfiftara,  enpm,  ^ 
question  under  conaidesatioi)  is  not  diaeuaaed  either  by 
court  or  counsel,  gxi^  thp  ft^tem^t  of  &ctB  daea  not 
disclose  whether  tb^re  M  e7«r  be^  ai^iutentiQBal  ddipegr 
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of  l^e  bendy  or,  if  delmred,  by  wbom  such  defiTerj  wbb 
made ;  and  the  only  qnestion  considered  wm  as  to  the 
competency  of  witmsBes  to  prove  a  conditional  exeention. 
Under  what  oiroonustaneea  nch  a  defense  waa  adsntted 
doea  not  appear.  If  the  names  of  ethw  parties  appeared 
on  the  face  of  the  bond,  such  a  defease  wonid  have  been 
admissible  under  tibe  raliiig  in  RnMngv.  TheThMedSHatesy 
supra.  As  no  qnestion  was  made  by  eonnsely  it  was 
probably  controlled  by  that  deciMon.  If  it  w^re  otherwise, 
the  validity  of  snbh  a  defense  was  not  so  clearly  ^stablidied 
npon  aofdioiily,  that  we  are  anthomted  to  suppose  it  would 
have  passed  unquestioned  when  presented  in  the  Snpreme 
Court  of  Ibe  Um^ad  iSite^«8  fbr  the  first  lime. 

The  case  cited  firam  8  Barr  (Penn.)  S08,  was  where 
a  party,  in  ezecnting  a  bond,  expressly  stipulated  that  it 
should  not  be  delivered  up  until  twelve  names  were 
obtained,  and  the  persons  wiio  were  procuring  names  to 
the  bond,  for  the  benefit  of  tinxd  parties,  agreed  that  ffaity 
would  not  deliver  it  until  it  was  so  ezecuibed.  It  was  held 
that  such  bond  was  in  their  hands  as  an  tscrow^  and  until 
the  condition  was  performed  it  could  not  be  delivered. 
So  in  the  case  cited  from  2  Leigh  157,  where  the  deputy 
marshal  procured  a  party  to  sign  a  forthcoming  bond, 
taken  upon  execution,  and  agreed  not  to  file  the  bond  in 
court  until  other  persons  had  signed  it,  it  was  held 
that  he  could  not  make  a  valid  ddivery  until  the  condition 
was  perfonned.  And  again,  in  2  John.  B.  248,  it  was  hdd 
that  a  dieriff  might  deliver  a  deed  to  an  attoney  to  be 
h^  as  an  tscroWj  and  only  delivered  to  his  client  on 
compliance  with  the  condition.  The  base  of  Sharp  v.  The 
VnMed  ^Stoeet,  4  Watts  21,  decided  tiiata  bond  containing  in 
its  body  two  names  as  sureties,  was  not  bin£ng  on  one  who 
ogned  it,  unless  it  was  shown  that  he  dispensed  with 
tiie  execution  of  it  by  the  other.  The  case  in  7  Pick.  91, 
ruled  that  ^wh^«  a  bond  is  signed  and  sealed,  but  not 
ddivered  to  the  ctUgee^  and  it  is  afterward  put  into  the 
possession  of  the  obligee  by  a  person  who  has  no  authority 
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to  deliver  it,  the  obligee  cannot  maintain  an  action  on  the 
insfcnunent." 

In  the  case  cited  from  7  Ohio  875,  the  conrt  pennitted 
the  party  receiving  the  deed  to  testify  that  he  only  received 
it  for  the  purpose  of  enabling  him  to  convey  to  a  third 
party.  That  the  purpose  and  consideration  of  the  deed 
was  to  enaUe  him,  as  agent  of  the  grantor,  to  execute  a 
conveyance  to  another.  We  are  unable  to  find  the  case 
cited,  or  any  case  in  4  John.  B.  having  even  as  remote 
relation  to  the  subject  under  consideration  as  those  we  have 
commented  upon.  In  84  Kew  Hamp.  469,  the  rule  is 
stated  that  ^^if  a  deed  is  placed  in  the  hands  of  a  depositary, 
to  be  delivered  to  the  grantee  upon  the  death  of  the 
grantor,  provided  it  is  not  previously  recalled,  but  the 
grantor  reserves  the  right  and  power  of  recall  at  any  time, 
it  is  not  a  good  delivery •'' 

In  18  Pick.  75,  the  presumption  arising  from  the  &ct  of 
a  deed  having  been  registered  is  discussed. 

The  case  cited  from  IJohnson's  Cases,  decides  that  ^  where 
the  grantor  held  the  deed  until  the  consideration  should  be 
paid,  and  died  before  payment,  there  was  no  delivery .'' 

The  remaining  authorities  cited  in  Fepper  v.  The  State, 
8upray  refer  to  the  question  of  agency,  the  decision 
proceeding,  so  far  as  those  authorities  are  relevant^  upon 
the  ground  that  the  obligor  in  a  bond  is  the  agent  of  the 
obligee,  and  the  obligee  is  therefore  responsible  for  all  his 
representations  to  his  sureties.  It  is  unnecessary  for 
us  to  examine  these  authorities,  as  the  appellant  in  this 
case  does  not  assume  the  portion  that  a  person  may, 
as  principal,  make  a  valid  contract  with  himself  as  agent 
As  a  quotation  is  made  fr^m  a  note  by  Judge  Bbpfieli),  in 
the  4p^  1^0. 1 868,  of  the  Amer.  Law  Beg.,  p.  846,  which  rests 
upon  the  case  of  Paroling  v.  Ttie  United  States j  eupra^  we 
will  cite  the  opimon  of  the  same  author  in  the  May  Ko. 
1864,  of  the  same  maga2dne,  p.  402 :  '^It  seems  to  us  upon 
principle,  that  where  there  is  nothing  upon  the  face  of  the 
paper  indicating  that  other  cosureties  were  expected  to 
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become  partieB  to  the  inrtromenty  and  no  £Bct  ib  brought  to 
the  knowledge  of  the  obligee^  before  he  aooepts  the  instra- 
menty  calculated  to  pat  him  on  his  goard  in  regard  to  that 
point,  and  which  would  naturally  have  led  a  prudent  man, 
interested  in  the  opposite  direction,  to  have  made  inquiry 
before  accepting  the  security,  the  fault  cannot  be  said 
to  rest,  to  any  extent,  upon  the  obligee.  And,  on  the  othw 
hand,  where  the  surety  intrusts  the  bond  to  the  principal 
obligor,  in  perfect  form,  wiih  his  own  name  attached 
as  surely,  and  nothing  upon  the  paper  to  indicate  that  any 
others  are  expected  to  sign  the  instrument  in  order  to  give 
it  full  validily  agunst  all  the  parties,  he  makes  suchprindpal 
his  agent  to  deUver  the  same  to  the  obligee^  because  such  is  the 
natimdand  ordinary  course  of  conducting  sudix  transactions; 
and  if  the  principal,  under  such  circumstances,  gives  any 
assurances  to  the  surely,  in  regiurd  to  procuring  other 
co-sureties,  or  performing  any  other  condition  before  he 
delivers  the  bond,  and  which  he  fails  to  perform,  the  surety 
gimng  confidence  to  such  assurances  must  stand  the  hazard  of 
thdt  performaTicCy  and  cannot  impUcaie  the  Migee  in  any 
responsibUiiy  in  the.matter^  unless  heisguHty  offiaud  or  rash- 
ness in  accepting  the  security.^* 

In  the  note  to  the  AprU  Ko.  of  the  magarine  referred  to, 
some  authorities  are  cited  as  sustaining  the  application  of 
the  doctriilie  laid  down  in  Pepper  v.  The  State\x>  ^promis- 
sory notes,  and  other  contracts  not  negotiable,  or  to 
negotiable  contracts  before  negotiation."  The  case  dted, 
Hoyd  V.  Howard^  1  Eng.  L.  &  Eq.  R.  227,  was  where 
<^A,  being  the  payee  and  holder  of  a  bill  of  exchange, 
wrote  his  name  upon  it  and  gave  it  to  B,  for  the  purpose  of 
getting  it  discounted.  B  never  paid  A  any  money  in 
respect  to  the  bill,  but  kept  U  until  U  was  overdue^  when 
he  delivered  it  to  C  without  receiving  any  value  for  it. 
Held,  that  there  was  no  indorsement  by  A  to  B.''  The 
fact  that  C  received  the  bill  when  over  due,  could  give  him 
no  right  to  insist  that  the  apparent  indorsemiont  by  A  to  B 
should  be  treated  as  real.    The  decision  in  the  case  of 
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Fidmir  u  JUAardi^  Id.  £29,  wis  wfaeve  ^the  4n;ww  of  a 
bSlof  asbhaiigei^hichluid  bMPi  aeo^ted,  wstAe  lug  name 
aovDM  tibe  back  of  the  bOl,  and  adivered  it  to  A  to  get 
djjcpnnlwi,  whoyipitead  tlw^rf^  while  HiebSl  wasnumhig, 
depcMOted  it  witib  B  bb  aeeurily  for  money  advanoed  to 
himadf,wiiiioatfiaodcmtbepart<tfB.  HeUL^thatihiBwasa 

vtM  iiid(M»eme&tof  IhebiUV^^^'i^'^^  Iiiihe 

OHM  of  JjBof  ▼.  eUbbs,  4  Can-  k  P.  406,  the  ftoto  flhow  lliat 
the  plaintii^  who  waa  the  payee  of  the  note,  knew  that 
when  liie  defondant  dgned  as  enrety,  the  agreement  was 
that  hia  mo&er  waa  alao  to  sign  the  note  with  him,  and 
that  ahe  afterward  leftiaed,  and  the  confidential  <derk  of 
the  plaintiff  atated  to  liie  agent  of  Hie  defendant  and  Us 
molber,  that  the  arrangement  waa,  in  conaeqoenee  of  eoch 
rdaaaltacoflapleta.  The  comt  held  that  the  defendant  waa 
not  liaUa,  nnieaa  be  waived  the  execution  of  the  note  by 
his  mother.  Where  the  payee  receivea  the  insttmnent 
with  falL  knowledge  ci  its  incomplete  condition,  in  fect^  it 
woidd,  it  aeema  to  na,  be  a  fraad  to  permit  him  to  take 
advantage  of  ita  apparent^  perfect  condition.  The  decidon 
inlhe  caae  of  Awder.  Dixon^  6  L.  ft  Eq.  B.  512, alao  dted, 
cannot  be  recondled  with  the  American  dedaionB.  Mr« 
ParwnM  refera  to  that  caae  aa  in  c(mffiet  witii  the  aettled 
lawinthis  conntry*  1  BUb  k  Kotea  111.  The  eout,  to 
aoatain  tiieir  rofing,  declaie  It  to  be  the  law  in  Snglandj 
that  if  one  rigna  a  negotiable  inalzameat  in  bkid;:,  and 
d^mn  it,  wiihauthori^  tofillitnp  for  £1M,  aiMlitialllkd 
op  fear  <S00,  and  negotiated,  the  maker  wiU  not  be  liable. 
Lord  ICahhiibld  did  not  tiiua  atate  (he  law  in  JhcascS  v. 
Langstaffey  fi  Doug.  514,  and  in  thia  eonntvy  aodi  a  doctrine 
is  agaiaat  all  authority,  and  a  decision  reaiang  upon  it 
cannot  be  considered,  in  our  courts,  aa  affording  any  aid  in 
the  detetminatkai  of  legal  questions.  jFVi&rftm  ▼.  Sbarges^ 
4  Ohio  State  B.  529;  1  Parsons,  supra^  and  anihoritiea 
cited*  The  decision  in  Awde  t,  Dmm  prooeeda  opon  the 
groQid  that  the  writing  of  the  greater  aum  in  the  iaatm- 
ment  woold  oonatitate  the  crime  of  finigeiy,  and  Khvmmm. 
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3*»  plaoi4  fto  4Acud(m  in  the  caae  mpon  iihat  gnMuiA. 

ThU  jq»$«ribip^  oamiot  wider  tke  JEngUdhstsbt^hvA  &e 

Mim.  4&  held  atiiervk%  onthegsoimdtlmft  theinetrament 
l)Adbefii4^'?«md  npcn  a  teqgt>  intending  that  goaieaiiiig 
AontUi  4tfterwBcd  be  wntten,  to  widdi  the  mem  ehouid 
eppljr  i8  ttu  MeieeiBaeDt 

Judge  BBnxBEJ),  Jtowever,  Mems  to  haro  regaided  the 
JBifvfoi  deci»M  ill  tine  omm. 0t  Swan  v.  N^rth  ^rOi^  |«. 
<^^  10  Oiir.  ¥.  6. 102,  ae  eonffidai^ 
in  tibie  note  we  have  quc^d  firoao*  In  that  cufie,  ^wheate  A 
was  ifidmad  by  hM  broioer  to  aend  him  bknk  f onus  of 
tmnate^  which  fbe  bsofctf  £fled  np  with  ntiiBft>er8  and 
4MC|i|^(lftMa  of  ehaeaidi^raDt  £rom  those  of  the  oempany 
iiKtendad  by  At  being  ahaeet  in  the  defendaBtfe  ^empany, 
and  l^  meeiia  e£  a  diipliMto  )cey»  which  he  had  ptocased 
to  be  made  without  the  knowledge  of  A,  obtained  emrtifi- 
cateB  from  a  box  of  A%  necessary  to  perfect  the  tfanafers, 
and  also  foiged  the  naine«  of  the  atteiting  witneflses, 
Held,  in  aa  aetian  agaiort  the  company  fer  damagesy  and 
for  a  mandamus  to  restore  the  pl^dotiff ^e  name  to  the 
r^Btry,  that  the  acts  of  the  plaintiff  were  not  such 
as  estopped  him  from  showing  that  the  deed  of  transfer 
wasa  foigery/'  In  other  words,  that  where  the  act  ci  the 
plaintiff,  in  trusting  the  agent  wi|h  the  blank  forms  of 
teaiiafer,  did  not  enable  the  agent  to  commit  a  frand  fq>on 
a  third  party,  but  each  fiaud  eould  only  have  been  eommmr 
mated  by  the  addition  of  larceny  and  fofgery,  in  andi  case, 
the  plaintiff  was  not  estopped.  We  admit  that  we  are 
unable  to  nnderetand  what  decision  a  oonrt  coald  lugiti- 
mately  render  in  sodi  a  case  having  any  relation  to  the 
qnestion  now  nnder  eomddaraition. 

There  has  also  been  a  ease  deeided  by  the  Supreme 
Ooart  Gt  TmMsmj  5  Hamphrqr  18S,  which  rests  for 
support  npon  the  eases  we  hafve  already  examined  in 
4  Cranch  and  11  Fetevs  Reports,  and  in  oar  opinion  is  not 
aostaiaed  by  those  anthoiilWs.    Ooonsel  have  cited  ne  also 
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to  the  case  of  The  Sate  v.  Bodlqfy  7  Black£  856.  There 
were  in  that  case  no  qnestione  decided,  or  disciuased  by  the 
court,  involving  any  point  now  under  consideration.  Nor 
conld  such  queetions  have  been  presented  in  that  caae,  as 
the  bond,  when  delivered,  contained  tiie  name,  in  the  body 
of  the  instrument,  of  the  other  party  who  was  to  execute 
it,  and  the  clerk  who  was  to  receive  the  bond  had  actual 
notice  of  its  imperfect  execution,  he  bdng  the  witness 
called  to  prove  the  fact  that  the  sureties  signed  on  condition 
that  the  person  whose  name  was  with  their^s  in  the  body 
of  the  bond  should  also  execute  it 

Since  the  decision  in  the  case  of  Pgpper  v.  The  State,  the 
New  York  Court  of  Appeals  has  rendered  a  deciflBcm, 
holdiog  that  where  a  bond  is  executed  by  suietaesy  and 
detivered  to  one  of  their  number  to  keep  until  also 
executed  by  another  surely,  that  tbe  instrument,  until  so 
executed,  is  held  as  an  esercw.  The  People  v.  Baatwiek,  Si 
N.  Y-  R  446. 

Blackstone  defines  a  delivery  as  an  escrowyto  be  adeliveiy 
^^  to  a  third  person  to  hold  till  some  conditions  be  performed 
on  the  part  of  the  grantee/'  Bee  also  4  £ent  464;  1 
Coke  86  a. 

In  Greenleaf 's  Cruise  on  Beal  Property,  book  4,  p.  29,  it  k 
said:  <^The  delivery  of  a  deed  may  be  eitiier  absobOejihsA  is, 
to  the  grantee  hiinself,  or  to  some  person  for  him,  or  else 
eonditiorudy  that  is  to  a  third  person,  to  keep  it  till  something 
is  done  by  the  grardee;  in  which  last  case  it  is  not  delivered 
as  a  deed,  but  as  an  escrow.^'  The  instrument  is  as  peifect 
and  complete  in  form  when  delivered  as  an  escraWf  as 
though  it  were  to  be  delivered  absolutely.  An  instrument 
delivered  as  an  escrow  cannot  be  withdrawn,  but  remains  in 
the  hands  of  the  holder,  to  be  delivered  over  to  the  party 
for  whose  benefit  it  was  executed,  whenever  he  performs 
the  conditions  upon  which  the  original  delivery  was  made. 
But  so  long  as  the  instrument  remains  in  the  handa  of  one 
of  the  parties,  it  has  no  force  whatever. 

When  a  decision  is  based  upon  so  total  a  disregard  of 
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the  essentialB  constitatiiig  the  ie&very  of  an  instanment  as 
aa  eserowy  it  may  be  well  to  look  closely  to  the  authorities 
which  are  cited  to  sostain  this  line  of  ruling. 

Those  authorities  are  the  ones  we  haye  already  reviewed, 
with  the  additional  one  of  The  Slate  Bankv.  JEvanSy  8  Green 
(N.  Jersey)  156,  which  was  a  case  <<  where  the  defendant's 
name  was  on  the  bond  as  one  of  the  snreties,  and  he  proved 
that  the  bond  was  bronghttohim  by  one  of  his  co-sureties, 
and  that  when  he  signed  it  he  delivered  it  to  his  co-surety, 
and  said  to  him,  '^now  this  bond  is  not  to  be  delivered  up 
UfitU  all  the  persona  named  in  it  have  mgned  it.''  The  court 
held  that  the  testimony  was  admissible,  and  that  it  over- 
came the  presumption  of  any  legal  delivery  arising  fiom 
the  mere  fact  of  the  obligee  having  possession  of  the  bond. 
This  Ib  amply  another  case  where  the  instmment  dis- 
closed upon  its  &/ce  that  it  had  not  been  executed  by  all 
the  parties.  But  while  citing  authorities  which,  as  we 
have  seen,  do  not  sustain  the  position  they  are  quoted 
to  support,  the  case  of  Jlie  Teofj^  v.  JBakwick  entirely 
overlooks  a  decision  rendered  a  year  earlier  by  the  Supreme 
Court  of  Mainey  in  which  it  was  held  that  <<  where  a  surely 
to  abond  signs  upon  the  assurance  that  the  principal  will 
procure  two  other  persons,  specified  and  known  to  such 
surely,  to  sign  the  bond  before  he  delivers  the  same,  which 
he  Mis  to  do,  but  this  is  wholly  unknown  to  the  obligee  at 
the  time  he  accepts  the  bond,  such  surety  is  bound  to 
perform  the  obligation.'' 

The  case  of  Carr  et  al.  v.  Jfoore,  2  Ind.602,  was  an  action 
of  '^debt  on  a  bond  given  to  a  school  commissioner,  agned 
byA,OandP.  As  toP  the  bond  was  a  forgery.  Thebond 
was  delivered  to  0,  the  principal,  to  be  signed  and  sealed^  and 
itwas  re-deUvered  to  the  comnussionerbyAandO,  perfected. 
The  commissioner  was  ignorant  of  the  forgery,  the  name  of  P 
having  been  placed  upon  the  bond  after  its  delivery  to  0 
for  the  signatures.  Held,  that  A  was  liable  on  the  bond." 
Mr.  Justice  PftBKors,  who  delivered  the  opudon,  says :  <^Had 
Carr  (the  principal  induced  jlt&m  (the  surety)  by  fifaud,to 
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exMotB  dir  bond,  stifl  fbe  bAocH  cnuaflteioiiMV  iM^g 
ignoiBst  of  tbe  &cty  oonld  noty  tr0  ttq^^Oi^  be  atfeoted  by 
if  There  wbb  no  pioo^  howe^^^  of  eooit  irftad,  md  tlie 
expresooD  nunfe  tberefora  be  tikeii,.  we  snppoeei  MAor  aa 
the  jadgmeDt  of  lite  Writer  of  the  opfauoA,  th«i  es 
the  roling  of  the  oourt  But  it  ie  certainiEf  etitMed  to 
c<»flidei«tioti  and  reepeet 

The  oeeo  of  MOM  r.  PcM^  €f  «&  S  MeC  (By.)  6M, 
reviewB  the  atiHtoiifiee  Tisory^  folly  upon  tfak  qaeBli<m^  aikd 
holds  ibM  <«a  oondilioiua  Aibtwy  «»  iihe  priUfl^MO,  bj  a 
person  whD  stdNKaibes  a  paper  aa  ^  trnKtyf  wifl  not  mtfke 
8ueh  paper  a  mere  eMKw.  The  deHmj  of  the  pi^er,  to 
constitiite  if  an  eform^y  moat  bo  inade  to  It  1^^ 
not  to  a  co«obfigor;  and  tfais'  wb^er  l&a  xailvaiaent 
be  aesignaUe  or  not" 

Thecaaeof  TheSMev.  (atrtsnian  W  «L  3  Jnd.lM^wm 
an  action  <tf  debt  upon  an  admimstMttxn'a  bondr  Ndson^ 
one  of  the  defimdant^  filed  the  foiowii^  pfoa^  Terifted  hf 
oatfi:  ^'ThaCtke  aaid  st^ppoaed  writing  obligitoiy  in  Ike 
declaration  aunitionedywaa  ngaed  by  him^  npoH  condhSqD 
that  twelve  or  fiftem  oHher*  good  men  e%iied  h^  nAiidi  waa? 
not  dodDo;  and  that  nnlear  aaid  nnmber  of  petosooa  did 
sign  it,  it  waa  not  to  be  oonaideared  Uadeedi''  A^nawrer 
waa  snatittied  to  the  an09?er.  The  oomt  aikjr:  ^TUapjIea 
admita  the  aignatnre  to  tiie  bond^  alid  doea  not  i^j 
that  the  eamte  waa  delivered  to  the  obligee*  'Wheii  ao 
signed  and  delivered  it  became  absOlvtiBi/'  Uponitbefitoo 
of  tho^bood  it  appeamthat  tiM  nameof  jNeboifwaawnlfen 
next  fidlowing  that  of  the  priiidpal^  and  waft  foHoWbd  by 
the  names  of  six  other  snretiea^'  Thof  p»e8lmi];Mi0ii  id  laW  ia 
that  the  namea  were  aigmdin  the  order  inwhkbilMj^alfiear 
upon  the  iaetrtunenty  And  aa  theobHgcie  Wtfrthe  Siabe^  and 
the  deliveiy  waatiiefUi^of  theeompktediaaMBaEMBt^wUh 
the  dbric^mo  d^reory  oonU^  haiver  been^  olade'  by  Nd$mi  to 
the  obfigee^.npoA  Ueisi^^nng  ib^  Stf  ttat  tbo'  deeilion  of 
the  case  leanlta^^tfaiftnadtiiveijf  b^^  of  birooHAligQM 
coiild  be  mtfda  to  tha  oUigl^  <£  tko 
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escrawyhat  the  deliv^iy  by  aaj  of  tbem  Mndered  J^Umn 
liable  on  the  bond. 

It  waa  also  held^  in  the  eaae  of  Tojfhr  ^  Co.  v.  Oraig^ 
2  J.  J.  Marahidl  449^  that  a  ecKiditioiial  deliveiy  of  a 
promissory  note,  by  a  surety  iia  the  note  to  his  prindpal, 
did 'not  make  the  inrtrammt;  an  escrow^  but  that  the 
plaintiff  had  the  i^ht  to  hold  the  sorely  responsible 
without  regard  to  the  condition  he  had  imposed  upon  the 
principal  at  the  time  of  the  detiyery*  The  Bank  of  the 
Conmumweaith  y.  Ourryf  2  Dana  148,  reeoguiaes  this  as  the 
law;  Again^  in  the  case  of  Smith  ▼.  Moberly^  10  B»  Mon. 
266, in  decddUng  a  sinuba*  question,  this  langrage  is  used: 
^But  a  deliyery  of  a  writing  of  Hob  cfaaraeter,  mider 
such  circuBistaiices,  to  the  pprincipal,  does  not  hare  tiiid 
effect  of  ehametenuig  it  aaamereesTTtno;  ballon  the  con* 
traiy,  the  principal  should  be  considered  aa  ih»  agent  of 
the  suzif^  aad.  en^Kypmied  hrjr^  Mm  t^ 
pwson  to  wlK)m  it  may  be  made  paysb^  and  his^ddiyeiy  as 
being:  flofficiMit  to  make  it  efieetual,  unless  the  payee  had 
nolicef  of  the  special  ternw  upon  whidx.  it  was  signed. 
The  implied  diseretionacy  auth<»i!ty  to  use  thenote^asising 
oxjA  of  ita  possession  by  the  principsli  uncontradicted  hy 
its  terms,  or  anjrthmg  apparent  on  its  fiu>e,  cannot  be 
restrieted  by  any  agreement  between  tfaepayoistfaemselyea 
of  which  the  payee  had  no  notice.^  The  Sqpremfr  Oooit 
of  Feniion<  have  also^  held  that  wiiere  a  note  paysi^ 
bank  was.  sigisied  by  a  priaripal  and  one  aorety,  witik  an 
agreemrafe  odo^  the  part  of  the  priineipaL  with  such  surety, 
that  he  would  procure^  another  soraty,  which  was  not  done, 
before  he  pioewed  the  note  to  be^  diacoanted^  it  will 
constitute  no  defense,,  unlesa  the*  officers  of  the  bank  were 
cognisant  of  sueb  agreesfesnt."  Pasmmpria  Bank  y.  Qcbs^ 
81  Yen  81& ;  Dbsm  y^  Dton,.8  Yer.  4S0; 

It seema clear,, oa  pnacifde^thatasaiety cannot maka a 
deliyery  of  abond  to  hia  ]»diMipal'  as  an  earois,  upon  con«- 
dition  thafc  other,  namest  shall  be  procnied  beftMMr  ita 
deliyery  to  tiia  dbUgee.     Thn  yeiy  definition  d  an 
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esercw  involves  the  holding  of  the  instrainent»  complete  in 
fonn,  fflgned  and  sealed,  prepared  for  delivery  to  the 
obligee,  by  a  third  person,  who  acts  as  the  agent  of 
the  obligors  and  obligee,  and  who  is  to  make  the  delivery, 
not  npon  some  act  done  by  the  obligors,  but  upon  the 
performance  of  some  condition  by  the  obligee.  There  are 
but  two  parties  to  the  instrament,  and  so  long  as  it  is  held 
by  the  principal  it  cannot  be  said  to  be  delivered  for  any 
purpose,  for  it  remains  still  in  the  hands  of  the  one  party, 
who  is  only  to  be  bound  in  any  manner  upon  its  delivery 
to  the  other.  And  where  there  is  no  deHvary  of  tlie 
instrument  by  the  one  party  executing  it,  it  cannot  be  said 
to  be  held  as  an  escrow. 

Can  a  delivery  then  be  made  to  the  prindpal,  as  the 
agent  of  his  sureties,  for  any  other  purpose  than  an  uncon- 
ditional delivery  to  tiie  obligee! 

The  interest  of  the  principal  is  clearly  to  procure  Hie 
acceptance  of  his  bond  by  the  obligee,  at  the  eariieet 
moment,  and  with  the  least  number  of  sureties.  Expe- 
rience proves,  and  the  law  so  regards  it,  that  it  is  a  hardship 
to  procure  bail,  and  the  interest  of  the  principal  is  to  avoid 
this  hardship.  On  the  other  hand,  the  interest  of  the 
sureties  is  as  clear  to  avoid  a  delivery  until  their  pro  rata 
liability  has  been  reduced  by  the  execution  of  the  b<md  by 
other  co*sureties. 

It  is  a  well  established  principle  of  law,  that  he  who  has 
an  interest  in  the  doing  of  a  particular  act  cannot  accept 
an  agency  in  the  same  matter  for  others  whose  interests  are 
adverse  to  his  own.  A  person  will  not  be  permitted  to 
assume  an  agency  for  others  where  the  interests  of  his 
principal  would  be  in  direct  conflict  with  his  personal 
interests.  In  Copeland  v.  MereantiU  Ins.  Cb.,  6  Pick.  198, 
Morton,  J.,  says:  <<It  is  a  rule  of  law  weU  setded,  and 
founded  in  the  clearest  principles  of  justice  and  sound 
policy,  that  the  agent  of  the  seller  cannot  become  the 
purchaser,  or  the  agent  of  the  purchaser."  Judge  Stokt, 
in  his  work  on  Agen6y,  §  211,  says:  ^¥ot  the  like  reascMi^ 
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(that  IB  for  the  same  reason  that  forbids  an  agent  of  the 
seller  himself  to  become  the  buyer,)  an  agent  of  the  seller 
cannot  become  an  agent  of  the  bayer  m  the  same  transac* 
tion."  And  again :  §  9  ^'  Yet  we  are  to  understand  that  they 
cannot,  at  the  same  time,  take  upon  themselves  incompati* 
ble  duties  and  characters.  *  *  A  memorandum 
made  and  signed  by  a  seller,  at  the  request  of  the  purchaser, 
will  not  bind."  See  8  Parsons  on  Cont  p.  11 ;  Smith's  Mer. 
Law  149;  Wriffht  v.  Dannah^  2  Camp.  208 ;  Fardrcthfr  v. 
SimftumSy  5  B.  ft  A.  888 ;  Bayner  v.  LirUkomey  2  G.  &  P.  124 ; 
Cooper  V.  Smithy  16  East.  108.  In  The  Utica  Ins.  Co.  v. 
Toledo  Ins.  Go.  17  Barb.  182,  it  is  said:  '<The  general 
principle  that  a  party  cannot  act  for  himself  in  the  same 
transaction  in  which  he  undertakes  to  act  for  anotlier  is 
well  settled,  and  the  validity  of  a  contract  in  which  he  acts, 
and  to  which  he  is  a  party  aa  agent  for  a  third  person,  and 
also  in  his  own  behalf,  does  not  depend  upon  the  question 
whether  he  makes  an  advantage  by  the  transaction.  *  * 
The  character  of  agent  for  one  pariy  to  a  contract,  and  that 
of  principal  upon  the  other  part,  are  incompatible."  Ex 
parte  JBennetty  10  Vesey  881 ;  Florence  v.  AdamSy  2  Robinson 
556;  Bed  v.  McKinnany  6  Louis  407;  BentUy  v.  (Mumbia 
Ins.  Co.y  19  Barb.  595. 

The  law,  indeed,  makes  the  principal,  for  a  special  pur- 
pose, t.  e.y  the  delivery  of  the  instrument,  the  agent  of  his 
sureties.  Their  delivery  of  the  instrument  to  the  principal, 
after  placing  their  names  upon  it,  authorises  the  princii>al 
to  make  the  delivery  to  the  obligee,  for  such  is  the 
channel  through  which  the  paper  would  properly  pass  in 
reaching  the  obligee.  And  the  delivery  of  the  instrument 
to  be  by  him  at  once  transferred  to  the  obligee,  is  a 
delivery  entirely  consistent  with  the  interests  and  inclinar 
tion  of  the  principal,  and  for  such  a  purpose  the  delivery  is 
proper.  The  original  contract  is  between  the  principal  on 
tlie  bond  and  the  obligee.  The  compliance  with  the 
contract  is  the  delivery  of  the  bond  by  the  principal 
obligor  to  the  obligee,  duly  executed  by  himself  and  his 
Vol.  XXIV.— 82. 
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fiuretie8«  The  contract  between  the  principal  on  the  bond 
and  his  Boreties  is  that  they  will  enable  him  to  comply  with 
his  original  contract  For  this  purpose  they  dgn  and 
deliver  to  him  the  instrument,  that  ia  the  fulfillment  of  his 
original  contract  he  may  deliver  it  to  the  obligee. 

Now  is  it  not  clear,  that  as  the  general  purpose  of  the 
delivery  by  the  sureties  to  the  prinoipal  is  that  he  may 
make  a  delivery  to  the  obligee,  no  conditions  imposed  upon 
such  delivery  will  bind  the  obligee  unless  they  are  known 
ta  him?  In  the  case  of  Pickering  v.  Busk^  15  East  38, 
Lord  ELLBSBOKoyoH,  C.  J.,  s^tes  the  law  thus :  ^Strangers 
can  only  look  to  the  acts  of  the  parties,  and  to  the 
external  indicia  of  property,  and  not  to  the  private  commu- 
nic^tioQs  which  may  pass  between  a  principal  and  bis 
broker;  and  if  a  person  authorize  another  to  assume  the 
apparent  right  of  disposing  of  property  in  the  ordinary 
course  of  trade,  it  must  be  presumed  that  the  apparent 
authority  is  the  real  authority.  I  cannot  subscribe  to  the 
doctrine  that  a  broker's  engagements  are  necessarily,  and 
in  all  cases,  limited  to  his  actual  authority,  the  reality  of 
which  is  afterward  to  be  tried  by  the  fact.  It  is  dear  that 
he  may  bind  hi3  principal  within  the  limits  of  the  authority  irith 
which  he  has  been  apparently  clothed  by  the  principal  in  respect 
to  the  svbjeet  matter;  and  there  would  be  no  safety  in 
mercantile  transactions  if  he  could  not  If  the  principal 
send  his  commodity  to  a  place  where  it  is  tiie  ordinary 
business  of  the  person  to  whom  it  is  confided  to  sell,  it 
must  be  intended  that  the  commodity  was  sent  thither  for 
the  purpose  of  sale.  If  the  owner  of  a  horse  send  it  to  a 
repository  of  sale,  can  it  be  implied  that  he  sent  it  thither 
for  any  other  purpose  than  that  of  sale  ?  Or  if  one  send 
goods  to  an  auction  room,  can  it  be  supposed  that  he  sent 
them  thither  merely  for  safe  custody?"  And  where  the 
surety  signs  wd  delivers  the  bond  to  the  principal,  from 
whom  it  would  naturally  pass  to  the  obligee,  are  we 
to  suppose  that  such  delivery  to  the  principal  was  merely 
for  safe  custody?  The  rule  laid  down  in  the  case  cited  ia, 
^that  where  the  commodity  is  sent  in  such  a  way  and  to 
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such  a  place,  as  to  exhibit  an  apparent  pnipose  of  sale,  the 
principal  wiU  be  bound,  and  the  purchaser  safe."  Batle7,  J. 
If  the  servant  of  ahorse  dealer,  with  express  directions  not 
to  warrant,  do  warrant,  the  master  is  bound ;  because  the 
servant^  having  a  general  authority  to  sell,  is  in  a  condition 
to  warrant,  and  the  master  has  not  notified  to  the  world 
that  the  general  authorily  is  circumscribed."  And  is  not  the 
surely  upon  a  bond,  who  delivers  it  to  his  principal  in 
apparent  proper  condition  to  be  delivered  by  him  to  the 
obligee,  and  with  the  general  authority  to  make  such 
delivery,  but  circumscribed  by  a  condition,  unknown  to  the 
obligee,  botmd  by  the  delivery  which  the  principal  may 
make  in  disregard  of  the  condition?  The  rule  is  stated 
by  a  learned  author  thus :  <^An  agent's  authority  is  that 
which  is  given  by  the  declared  terms  of  his  appointment, 
notwithstanding  secret  instructions ;  or  that  with  which  he 
is  clothed  by  the  character  in  which  he  is  held  out  to  the 
world,  although  not  within  the  words  of  his  commission. 
Whatever  is  done  under  an  authority  thus  manifested,  is  actu- 
ally within  the  authority,  and  the  principal  is  bound  for  that 
reason;  for  he  is  bound  equally  by  the  authority  which  he 
actually  gives,  and  by  that  which,  by  his  own  acts,  he  appears- 
togive.  *  *  The  appearance  of  the  authority  is  one  thing,, 
andforthattheprincipalis  responsible."  1  Pars,  on  Cont.44.. 
The  surety  places  the  instrument,  perfect  upon  its  face,  in: 
the  hands  of  the  proper  person  to  pass  it  to  the  obligee, 
and  the  law  justly  holds  that  the  apparent  authority  with 
which  the  surety  has  clothed  him  shall  be  regarded  as  the 
real  authority,  and  as  the  condition  imposed  upon  the 
delivery  was  unknown  to  the  obligee,  therefore,  the  benefit 
of  such  condition  shall  not  avail  the  surety. 

Thus,  in  our  opinion,  should  the  rule  be  established  upon 
principle;  and  as  it  appears  by  the  examination  we  have 
made,  that  the  authorities  relied  upon  to  sustain  a  contrary 
rule  are,  in  the  main,  irrelevant,  and  are  in  turn  quoted  to 
support  the  cited  decisions  which  are  really  in  point, 
we  are  inclined,  after  a  review  of  all  the  cases,  to  regard 
the  real  weight  of  well  considered  decisions  as.  sustaining* 
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the  role  which  to  us  seems  to  rest  also  upon  a  correct 
principle. 

So  &r  as  the  decision  of  the  case  of  Pepper  v.  The  StaU^ 
suproy  rests  upon  the  construction  of  the  statute,  and  upon 
the  fact  of  forgery,  we  are  not  called  upon  to  review  it 

The  action  of  the  court  below  upon  the  demurrer  was 
correct 

The  judgment  in  this  case  is  affirmed,  with  one-dghth 
of  1  per  cent  damages,  and  costs. 

H.  W.  Chase  and  J.  A.  WUstach,  for  appellants. 

John  Pettitf  for  appellee. 

NoTB. — The eounael  for  appellMit  eitedPt^erT.  Th» StaU,  2ilnd.  999 ; 

4B.&A.i40;  n«  Aote  t.  iM^,  7  Blk.  86S. 

Appellee eited  MOUU  t.  Parker,  2  MeL  (Kj.)  608;  lBwT.&iei.M5; 
2M.896. 


McGnnns  v.  Tbb  Stats. 

CEixnrAL  Law. —  Coft  or  Wextixg. — The  eouH  cannot  eompel  tiiedefba- 
dent  in  a  criminal  prosecution  to  produce  an  instrument  in  writing,  in 
his  possession,  to  be  used  in  eTidenee  against  him. 

IiAmoBiiT.-^Pnoov  or  OoimvTS  or  Bajtk  Notss.— On  the  trial  of  a 
prosecuticn  for  (he  laroeny  of  bank  notes,  or  other  written  instnimeBtSi 
where  the  stolen  property  is  alleged  to  be  in  the  possession  of  the 
accused,  parol  evidence  may  be  given  of  the  contents  of  the  notes  or 
writings,  without  notice  to  the  accused  to  preduce  them. 

WUUatna  t.  The  StaU,  16  Ind.  461,  oTermled. 

FxLOiTT.-^OoiCMOv  PLBAS.-^On  the  trial  of  an  infionEation  for  grand 
larceny,  in  the  Court  of  Common  Pleas,  no  cTidence  was  giren  to  show 
that  the  defendant  had  not  been  indicted  In  ihe  Circuit  Court  fbr  the 
offense,  but  it  did  appear  In  eridenoe  that  the  ease  was  tried  on  the  next 
day  after  the  ooftmission  of  the  olTeiise, 

£r«W;  that  this  court  wUl  take  offloUl  aetiee  that  the  Oreuii  Gonri  eoold 
not  hare  been  in  session  between  the  eommission  of  the  offiuiae  and  the 
tcUl. 
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APPEAL  £rom  the  Vanderburgh  Common  Pleas. 

Elliott,  C.  J. — This  was  a  prosecution  institated  in 
the  Court  of  Common  Pleas  of  Vanderburgh  County,  at  the 
May  term,  1865,  against  Peter  McGinnis^  for  grand  larceny, 
in  stealing,  among  other  artides,  one  United  States  trea* 
sury  note,  of  the  denomination  and  value  of  f  10,  the 
personal  property  of  Andrew  J.  Harvey.  The  information 
alleged  that  the  defendant  was  confined  in  the  county  jail, 
on  a  chaige  of  having  committed  said  larceny,  and  that  he 
had  not  been  indicted  therefor  by  the  grand  jury  of  the 
county. 

The  crime  is  aUeged  to  have  been  committed  on  the  4th 
day  of  ifay,  1865,  and  the  information  was  filed  on  the  5th 
day  of  the  same  month.  The  defendant  was  tried  by  a 
jury,  convicted,  and  sentenced  to  pay  a  fine  of  |1,  and 
to  be  imprisoned  in  the  state  prison  for  the  term  of  two 
years.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict  of  the  jury. 

The  errors  assigned  are:  1.  That  the  court  erred  in 
admitting  parol  evidence  of  the  contents  of  the  United 
States  treasury  note  alleged  to  have  been  stolen^  no  founda- 
tion having  been  laid  for  such  proof,  and  no  notice  served  on 
the  defendant  to  produce  the  note.  2.  That  the  eourtenedin 
overruling  the  defendant's  motion  for  a  new  trial. 

The  evidence  is  all  in  the  record..  It  is  shown  by  a  bill 
of  exceptions  that,  on  the  trial  of  the  cause,  Andrew  «71 
Sarvey,  the  alleged  owner  of  the  property  described  in  the 
information,  was  sworn  and  examined  as  a  witness  for  the 
State,  and  having  testified  that  he  and  the  defendant  slept 
together  on  the  night  of  the  4thof  Jlfay^andthathemiased 
his  money  (which  was  in  bank  notes,)  and  his  pocket  book 
in  the  mornings  was  asked  by  the  district  attorney  ^^to 
describe  the  contents  of  the  notes  which  he  had  miased," 
to  which  the  defendant  objected,  on  the  grounds  that  <<no 
foundation  had  been  laid  on  which  the  State  could  offer 
such  evidence^  and  because  the  State  had  served  no  notice 
on  the  deftndant  to  produce  the   United  States  treasury 
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notes  alleged  in  the  information  to  have  been  stolen  by 
the  defendant."  Bat  the  court  overruled  the  objection, 
and  the  witness  thereupon  testified  that  ^Hhe  bank  notes 
which  I  missed  were  United  States  treasury  notes;  one 
United  States  treasury  note  was  of  the  denomination  of  $10, 
and,  I  thought,  was  of  the  value  of  |10.  There  was  also 
some  other  money,  in  all  some  (18  or  (20.  I  have  never 
seen  the  pocket  book  or  bank  notes  since."  There  was 
nothing  in  the  evidence  showing  that  the  treasury  note 
had  passed  into  the  hands  of  any  third  person. 

According  to  the  ruling  of  this  court  in  Williams  v.  The 
State,  16  Ind.  461,  the  court  below  erred  in  permitting  the 
evidence  of  the  contents  of  the  treasuiy  note  to  be  given  to 
the  jury  over  the  defendant's  objection,  no  notice  having 
first  been  given  to  the  defendant  to  produce  it.  In  that 
case  it  is  said :  ^^  Under  such  circumstances,  parol  evidence 
of  the  contents  of  the  bank  notes  would  seem  to  be  admis- 
sible, the  defendant  having  had  due  notice  to  produce 
them ;  but  no  such  notice  was  given,  hence  the  evidence 
was  inadmissible.  This  point  has  been  fully  considered  by 
this  court  in  a  recent  case.  Anmtage  v.  TTie  State,  13  Ind. 
441.  It  was  there  held  that  on  an  indictment  of  a  party 
for  having  in  his  possession  counterfeit  bank  notes,  notice 
must  be  given  to  the  defendant  to  produce  them,  before 
parol  evidence  of  their  contents  could  be  introduced." 

The  case  of  WtUiams  v.  The  State,  supra,  was  an  indict- 
ment for  stealing  a  pocket  book  containing  bank  notes, 
with  a  count  for  robbery  of  the  same  articles.  In  Armitage 
V.  The  State,  upon  the  authority  of  which  the  former  case 
was  decided,  the  prisoner  was  indicted  for  feloniously  hav- 
ing in  his  possession,  with  intent  to  put  them  in  drculation, 
forty  counterfeit  $5  bank  notes,  issued  by  the  Market  Bank, 
and  alleged  to  be  in  the  possession  of  the  defendant,  and 
therefore  a  more  particular  description  of  them  was  to  tiie 
jurors  unknown.  A  witness  was  permitted  to  testify  on 
the  trial,  over  the  objection  of  the  defendant,  that  he  sold 
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the  defendant  $200  in  counterfeit  bills,  being  |4  and  |5 
bills  on  the  Market  Bank  of  New  York. 

It  is  well  settled  in  criminal  cases,  that  the  court  cannot 
compel  the  defendant  to  prodnce  an  instroinent  in  writing,  in 
his  possession,  to  be  used  in  evidence  against  him,  as  to  do  so 
wotdd  be  to  compel  the  defendant  to  famish  evidence  agunst 
himself,  which  the  law  prohibits.  And  it  is  also  evident, 
where  the  instrument  in  writing  is  the  subject  of  the 
prosecution,  and  is  described  in  the  indictment  in  such 
a  manner  as  to  give  the  defendant  an  advantage  on  the 
trial  hj  producing  it,  that  he  will  do  so.  The  description 
of  the  instrument  in  the  indictment  must  be  such  that  it 
would  always  serve  to  notify  the  defendant  of  the  nature 
of  the  charge  against  him,  save  him  from  surprise,  and 
enable  him  to  be  prepared  to  produce  the  writing  when  it 
was  his  interest  to  produce  it.  But  when  its  production 
would  be  likely  to  work  an  injury  to  the  defendant,  by 
aiding  in  his  conviction,  it  could  not  be  expected  that  he 
would  produce  it  in  response  to  the  notice.  It  is,  therefore^ 
difficult  to  perceive  what  benefit  could  result,  either  to  the 
state  or  the  defendant,  from  the  ^ving  of  such  a  notice, 
while  to  the  defendant  it  is  liable  to  work  a  positive 
injury,  by  producing  an  unfavorable  impression  against 
him,  in  the  minds  of  the  jury,  upon  his  refusal  to  produce 
it  after  notice. 

These  reasons  apply,  perhaps,  with  equal  force,  in  cases 
of  prosecutions  for  forgery,  as  well  as  in  those  for  larceny ; 
but  it  is  not  our  intention,  in  this  opinion,  to  pass  upon,  or 
question,  the  correctness  of  the  rule  as  laid  down  in 
ArmUage  v.  The  Statej  as  applicable  to  prosecutions  for 
forgery,  as  there  are  reasons  why  a  distinction  between  the 
two  classes  of  cases,  in  this  rule  of  evidence,  may  be 
drawn. 

In  cases  of  forgery,  or  of  knowingly  uttering  counterfeit 
instruments  of  writing,  every  paart  of  the  entite  contents 
of  the  instrument  alleged  to  be  fbrged  constitutes  a 
material  part  of  the  subject  of  the  offense,  and,  therrfore. 
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^  the  indictment  must  profess  to  set  out  an  exact  copy  of  the 
counterfeit,  that  the  court  may  see  that  it  is  one  of  those 
instruments,  the  false  making  or  passing  of  which  is 
punishable  by  law."  The  State  v.  Atkins^  5  Blackf.  458. 
Or,  if  the  instrument  is  lost  or  destroyed,  or  is  in  the 
possession  of  the  defendant,  such  special  fact  must  be 
averred  as  an  excuse  for  not  setting  out  a  copy.  JrmUage 
V.  The  Staie^  mpra. 

But  this  particularity  is  not  required  in  an  indictment 
for  stealing  a  written  instrument.  The  offense,  in  larceny, 
consists  in  the  felonious  stealing  of  the  personal  goods  of 
another  of  some  value,  and  the  description  of  the  instra- 
ment  in  the  indictment  need  only  be  such  as  to  show 
its  nature  and  value,  for  beyond  that  its  contents  ate 
immaterial  for  the  purposes  of  the  prosecution,  and  hence 
the  necesfflty  of  producing  it  on  trial,  and  giving  it  in 
evidence,  is  much  less  than  in  cases  of  forgery.  2  ArcL 
Crim.  Pleading  and  Practice,  side  p.  895.  This  author 
also  sustains  the  distinction  drawn  between  cases  of 
larceny  and  forgery  as  to  the  rule  of  evidence.  He  says: 
^^  Upon  an  indictment  for  the  forgery  of  a  written  instrument, 
the  forged  instrument  must  be  produced,  unless  it  has  been 
destroyed  by  the  defendant,  or  unless  it  be  in  his  posseBsi<» 
and  h^  refuse  to  produce  it  after  notice.  But  upon  an 
indictment  for  stealing  a  written  instrument,  or  destroying 
a  will,  or  the  like,  no  notice  to  produce  it  is  necessary,  bat 
secondary  evidence  of  the  instrument  is  admisable  without 
it."  Vol.  1,  7th  ed.,  top  p.  487,  and  refers  to  Bex  v. 
AickkB^  1  Leach  880. 

Again:  ^^ There  are  some  cases,  however,  in  which  a 
notice  to  produce  is  not  necessary:  first,  a  notice  to 
produce  a  notice  is  not  necessary  in  any  case ;  secondly,  in 
larceny  of  a  written  instrument,  secondary  evidence  of  it 
may  be  given  at  the  trial,  without  giving  the  prisoner  a  notice 
to  produce  the  original;  in  the  same  manner  as  in  civil 
cases,  in  trover  for  a  written  instrument,  the  nature  of  the 
instrumoxt  may  be  proved,  without  giving  notice  to  produce 


HAY  TERM,  1865.  505 

MeOinaif  ••  The  8toU. 

the  oiriguial."  Sttzne  vaL»  top  p.  447*  It  is  aald  in  Armi" 
tags  Y.  The  State^  supra,  that  the  ^^EngU^  courta  have  pretiy 
uaifbrmly  held  that  there  ahoold  he  no  difference  in  the 
rule,  in  that  respect,  between  criminal  and  civil  procedure ; 
that  in  either,  eecondary  evidence  of  the  contents  of  a 
writing  should  not  be  received  until  notice  has  been 
given  to  the  opposite  party  to  produce  it  upon  the  trial, 
when  it  is  shown  to  be  in  the  possessioQ  of  such  party/' 
and  refers  to  Bex  v.  Gibsany  Bus.  and  Ryan  188,  and  Bex 
V.  The  InhabitanU  of  Bawden,  8  B.  and  C.  70&  We  have 
examined  these  cases.  The  latter  was  a  prosecution  to 
remove  a  pauper  from  one  township  to  another.  On  the 
trial  it  was  proved  that  the  pauper  occupied  a  tenement  of 
£10  per  annum,  and  paid  rent  and  taxes  for  the  same*  In 
answer,  it  was  proposed  to  prove  by  parol  that  the  pauper 
was  not  the  sole  tenant,  but  that  the  premises  were  let  to 
the  pauper  and  two  other  persons;  but  the  witness,  on 
crosa-ezaminstion,  having  stated  that  the  letting  was  by  a 
written  instrument,  the  court  held  that  it  eould  only 
be  proved  by  the  production  of  that  instrument.  It  was 
not  shown  that  the  writing  was  in  the  possession  of  the 
pauper,  nor  waa  any  question  as  to  notice  to  him  to  produce 
it  raised  or  decided  in  the  case*  The*on]y  report  or  notice 
we  find  of  the  case  of  Bex  v.  Gibson  is  itn  a  note  to  Bex  v. 
Buttery  etoL^l  Bus.  and  Byan  842,  in  whkh  it  is  referred 
to  as  a  manuscript  The  note  is,  tfiat  <^0n  an  indictment 
for  forging  a  will,  a  probate  of  the  will  unrepealed  was 
put  in,  and  relied  on  as  abar,and  jBea;  v.  Vineentfl  8tr.481, 
was  cited  as  an  authority,  but  Lord  ELUBSBoaoueB  held  that 
case  not  law,  and  the  prisoner  was  convicted  and  executed.'* 
It  is  evident  that  neither  of  these  cases  affords  any  authority 
on  the  question  under  disrassion. 

In  the  CommonvxaUh  v.  Messinger  et  al^l  Binney  278, 
TiLafiUAir,  0.  J^  in  ^ving  his  opinion  in  favor  of  permit- 
ting  parol  evidence  of  the  instrument,  without  notice 
to  the  defetidant  to  produce  it,  si^s,  that  the  law  seems  to 
be  settled  in  M^fiand  that  there  is  no  distinction  between 
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dvil  and  criminal  easeBy  and  ihfttnotioe  mnstbeghreiitotilie 
defendant  in  a  criminal  proeecntion  to  produce  a  written 
instroment  in  his  poflaefision,  before  parol  evidence  of  its 
contents  can  be  given,  and  refers  to  the  casee  of  Le 

Tkemngv.Wat8an,lUcS[tSiy2M;  BXkSLOateSy  qui  torn,  r. 
Winter,  2  D.  ft  E.  806. 

Bat  BaAOEEHBiDOSy  Justice,  in  his  opinion  in  the  (None 
case,  says:  ^If  we  examine  the  cases  in  the  books  which 
have  been  referred  to,  or  which  bear  upon  the  point,  m 
shall  find  that  they  are  cases  of  evidence  of  something  in 
the  possession  of  the  party  originally,  or  which  had  come 
to  his  possesfiion,  and  of  which  it  did  not  necessarily  follow 
that  evidence  wocdd  be  offered  on  the  trial,  as  in  the  case 
of Jfofton,^*tom,v.J3am9,2E8p.N.P.549.''  Wehavenot 
been  able  to  find  the  reports  containing  the  cases  referred 
to  by  TniOHMAH,  C.  J. 

Bat  whatever  may  be  the  rale  in  the  English  courts,  we 
are  salasfied  that  in  this  county,  thecmrent  rale  of  decifflonfl 
in  prosecutions  for  larceny  is  in  &vor  of  admitting  parol 
evidence  of  a  vmtten  instrument  which  is  the  subject  of 
the  prosecution,  and  is  in  the  possesion  of  the  piieoner, 
without  first  giving  notice  to  produce  it;  indeed,  we  have 
not  been  able  to  find  a  single  case,  either  J^SsA  or  Amai- 
caUy  to  the  contrary,  except  that  of  WiBiams  v.  The  SUtt^ 
supra.  This  position  is  fiiUy  sustained  by  Hie  cases  of 
Moore  v.  The  Comnumwealihj  2  Leigh  701 ;  The  Omnm- 
wealth  y.  Messmger  et  al.,  1  Binney  273;  The  Rople  v. 
Edbrooky  18  John.  90.  In  the  latter  case,  the  court  say: 
^'We  are  of  opinion  that  parol  evidence  of  the  contents 
and  amount  of  the  notes  charged  to  have  been  stolen  was 
properly  received,  without  accounting  for  thdr  non-produc- 
tion. It  has  been  repeatedly  dedded  in  the  Courts  of 
Common  Pleas  and  Song's  Bench  in  England,  that  in  an 
action  of  trover  for  a  bond  and  notes,  no  notice  to  produce 
the  thing  sought  to  be  recovered  was  necessaiy/' 

The  podtbn,  in  our  judgment,  is  supported  both  by 
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reason  and  anthorify.  We  therefore  hold  that  on  the  trial 
of  aprosecutionfor  the  larcenyof  banknotes,  or  otherwritten 
instraments,  where  the  writings  that  are  the  subject  of  the 
larceny  cAor^ecJ  are  alleged  to  be  in  the  hands  of  the  accnsed, 
parol  evidence  of  the  contents  may  be  given  without  notice 
to  the  accused  to  produce  them. 

It  follows  that  the  case  of  Williams  v.  The  StaJUj  supra^hA 
overruled. 

The  second  error  assigned  is  that  the  court  erred  in 
overruling  the  defendant's  motion  for  a  new  triaL  The 
causes  filed  for  a  new  trial,  so  fieo*  as  they  are  applicable 
to  the  question  discussed  under  this  assignment  of  error, 
are,  that  the  finding  of  the  juiy  is  contrary  to  the  evidence, 
and  that  it  is  also  contrary  to  law.  The  point  raised  is  that 
the  evidence  shows  that  the  information  was  filed  before 
the  offense  was  committed. 

The  information  was  filed  on  the  5th  of  May^  1865,  and 
the  offense  is  charged  to  have  been  committed  on  the  4th 
of  the  same  month. 

On  the  trial,  Harvey,  the  prosecuting  witness,  having 
testified  that  he  and  the  defendant  were  deck  hands  on  the 
same  steamboat,  on  her  trip  &ora  NashviUe  to  EoansmUej 
proceeds  thus :  <<We  arrived  at  JEvansvQle  from  Nashville 
yesterday,  Tliwrsdayy  May  4th,  1865;  in  the  afternoon  of 
that  day,  at  about  4  o'clock,  we,  together  with  the  rest  of 
the  deck  hands  on  the  same  steamboat,  were  paid  ofl:.  The 
defendant  and  I  slept  together  that  night,  which  was  last 
night  The  next  morning  I  missed  my  money,  which  was 
in  bank  notes,  and  my  pocket  book,"  &c.  The  record 
shows  that  the  court  was  in  session  at  the  time  the  infor- 
mation was  filed,  and  all  the  witnesses  speak  of  the  time  of 
the  arrival  of  the  steamboat  as  being  the  day  before  the 
trial,  and  the  circumstances  connected  with  the  alleged 
larceny  as  having  occurred  the  night  previous  to,  and  on  the 
morning  o^  the  day  of  the  trial ;  and  it  is  inmsted  by  the 
defendant's  counsel  that  the  record  shows  the  trial  to  have 
occurred    on  the   9th  of   the    month,  and    that  the 
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infonnaftion,  luiving  been  filed  on  the  5th  oi  the  same 
montfa,  wu  filed  before  the  oonumancm  of  the  oflbnae. 
In  this,  howeTer,  he  is  mistak^L  Trae,  the  entay  of  the 
trial  was  made  on  the  order  book  on  the  9tb»  but  it 
is  pieeedfid  by  the  following  statement:  Mud  afterward, 
to-wit :  on  the  9th  day  of  Majfy  1866,  in  the  eonrt  and 
before  the  judge  aforesaid,  the  order  in  the  worda  and 
figures  following  was  made,  to-wit:"  then  follows  the  entiy 
of  the  trial,  bat  there  is  nothing  in  it  showing  on  what  day 
itoccnixed. 

We  think  it  appaitmt,  from  the  whole  record,  that  the 
trial,  in  fiiet,  oceorred  on  the  5th  of  the  montjiu  Bemdes, 
the  proeeoating  witness  swore  poeitiTely  tliat  the  oiffeaae 
was  oonmiitted  on  the  night  of  the  4th  of  the  month, 
which  was  prior  to  the  date  of  Hxq  filing  of  tlie  informa- 
tion. The  evidence  in  the  case,  thoo^  not  condndip^  of 
the  defendant's  gaUt,  or  as  to  the  Tenne^  we  think  was 
sufficient  to  justify  the  finding  of  the  jury,  and  we  cannot 
distorb  the  verdict. 

It  is  claimed  that  there  was  no  evidence  showing  fliat 
the  defendant  had  not  been  indicted  in  the  Cireoit  Goort 
for  the  offense.  No  direct  evidence  of  that  fisMi  ai^murs  in 
the  reccnrd^  but  the  evidence  shows  that  the  olEenae  was 
committed  on  the  night  of  the  4th  of  Jf^ay,  and  the  cause 
was  tried  on  the  following  day.  The  Gammon  Fleas 
Oaort  was  in  session  at  the  time,  and  we  will  take  judicial 
notice  cf  the  fiiust  that  the  Circuit  Court  of  the  county 
could  not  have  been  in  session  after  the  cammission  of  the 
oflSense,  and  before  the  case  was  tried  in  the  Coott  of 
Common  Plea& 

The  judgmeiri^  is  affirmed,  with  costeu 

C.  K  Manh^  for  appellant 

i>.  JS.  WiBMBiwm^  Attorney  Genei^ 
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BowTXM  fo  Yo&vvnBBSw— The  act  of  March  8, 1866,  wliiek  Ugalif m  the 
approprifttione  mftde  bj  eonntj  boarde  and  miinieipal  anthoriiiee  for 
bounilei  to  Tohmtoens  is  not  in  conflict  with  the  law  or  the  authority  of 
the  IMUdSMu,  and  ic  vaUd. 

TxTLis  or  Lawb^— The  title  of  the  act  of  Mamh  8|  9upm^  while  not  the  moat 
appropriate^  is  not  ao  defiMtiTe  ac  to  render  tho  law  nneeaatitntional. 

APFRATi  from  lihd  PaJtmm  Circtdt  Court 
Gbbgoet,  J. — Coffinan^  a  tax  payer  of  Putnam  county, 
filed  his  complaint  against  the  Board  of  ComnUmorierSy  the 
Auditor^  and  his  depaly,  praying  for  an  injunction,  restrain- 
ing the  defendants  from  issuing  or  circulating  certain 
county  orders,  and  from  assessing  a  tax  or  appropriating 
money  for  the  payment  thereof.  A  demurrer  was  sus- 
tained to  the  complaint,  which  presents  the  question  for 
consideration. 

On  the  6th  of  January^  1866,  the  Board  of  Ommissianera 
of  Putnam  county  made  an  order,  directing  the  auditor  to 
issue  counly  orders  for  two  hundred  dollars  each,  payable 
the  1st  of  Aprilj  1866,  witii  interest,  and  also  counly  orders 
for  two  hundred  dollars  each,  payable  the  1st  of  AprU, 
1867,  with  interest.  Five  hundred  of  each  class  were  to 
be  issued  and  placed  in  the  hands  of  WtUiam  D.  AUeny 
James  G.  Edwards  and  A.  H.  GUmorCj  who  were  appointed 
recraiting  agents  of  the  county,  and  who  were  directed  to 
proceed  to  obtain  recruits  for  the  United  States  service,  to 
be  credited  to  the  counly,  and  as  fast  as  they  obtained 
them,  and  had  them  mustered  into  service,  they  were  to 
deliver  to  each  of  them  two  of  the  county  orders,  one  of 
each  class.  The  recroits  were  to  be  credited  to  each  of  the 
townships,  in  tiie  proportion  of  their  several  quotas.  On 
the  8d  of  Fdrvary  following,  the  colnmissionerB  modified 

•ThiilndIhA  foUoWiht  dale  were  decided  at  the  iToNtitar  Term,  1S65, 
•ad  aiepttlAihed  tare  to  meet  i  general  deeire  of  the  bar. 
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ibis  order,  by  directing  tiie  issne  of  the  coimly  orders  in 
question  to  each  township,  equal  in  number  to  th^ 
several  quotas  under  the  last  call  of  the  President  of  the 
United  States  for  troops.  Under  this  modified  order, 
recroiting  officers  were  appointed  for  each  township,  who 
were  to  receive  a  compensation  for  each  recruit. 

The  validity  of  these  orders  is  the  turning  point  of  the 
case  in  judgment. 

On  the  11th  of  Maj/y  1861,  the  le^slature  passed  an  act 
in  which  it  is  provided,  ^^that  the  boards  of  commismoners 
of  the  several  counties  of  the  state,  and  the  incorporated 
cities  and  towns  of  this  state  be,  and  they  are  hereby, 
authorized  to  appropriate  out  of  their  respective  county, 
city  or  town  treasuries,  such  sums  of  money  as  they 
may  deem  proper,  for  the  protection  and  maintenance  of 
the  families  of  volunteers  in  the  army  of  the  United  States, 
and  of  the  state  of  Indiana^  during  their  continuance  in 
such  armies,  and  to  make  such  appropriations  for  the  pur- 
chase of  arms  and  equipments,  for  the  raising  and  main- 
taining of  military  companies  within  their  respective  juris- 
dictions, either  for  home  defense,  or  for  the  service  of  this 
state  or  the  United  StateSj  and  such  other  necessaiy  expendi- 
tures for  the  defense  of  their  respective  counties,  cities  and 
towns  as  the  exigencies  of  the  times  may,  in  their  judg- 
ment, demand.  And  the  county  boards  and  the  authorities 
of  the  incorporated  towns  and  cities  are  hereby  en^wered 
to  make  such  regulations  as  they  may  think  right  and 
proper,  in  the  disbursement  of  said  appropriations.''  Acts 
of  tiie  special  session  1861,  §  1,  p.  22. 

Exigencies  arose  during  the  late  rebellion  unlooked  for 
at  the  passage  of  this  act.  It  was  the  settled  policy  of 
Indiana  to  promptiy  respond  to  every  call  made  upon  her 
for  troops,  to  serve  in  the  national  army  in  defense  of  our 
common  country.  And  while  thousands  of  brave  men 
were  ready  to  volunteer,  the  body  of  those  who  remained 
at  home  were  ever  ready  to  share  the  burden.  At  each  suc- 
cessive call  of  the  President  for  troops,  in  response  to  the 


MAY  TERM,  1865.  611 

GoffiaMkn  •.  Keighilej,  Auditor  of  Patnam  County,  and  Another. 

urgent  desire  of  the  people,  oar  several  boards  of  commis- 
sioners, city  councils,  and  other  local  authorities  made,  from 
time  to  time,  appropriations  for  the  support  of  soldiers'  fami- 
lies, and  provided  for  local  bounties  to  volunteers  and  drafted 
men.  The  moving  cause  for  many  of  these  provisions  for 
local  bounties,  doubtless,  was  a  desire  to  relieve  their 
several  localities  from  pending  drafts.  It  was  found  that  in 
a  large  miyorily,  perhaps,  of  the  cases,  the  local  authorities 
had  transcended  the  power  conferred  on  them  by  the  act  of 
1861,  and  in  compliance  with  what  seemed,  at  the  time,  to 
be  an  almost  universal  wish,  the  legislature  passed  the  act 
of  Mareh  8d,  1865,  in  which  it  is  provided,  'Hhat  all  bonds 
or  orders  heretofore  issued,  or  appropriations  made,  by  and 
under  the  authority  of  the  boards  of  commissioners  of  the 
several  counties  of  this  state,  and  the  incorporated  cities 
and  towns  thereof,  for  the  purpose  of  procuring  or 
famishing  volunteers  and  drafted  men  for  the  army  or  navy 
of  the  Umted  States^  or  for  maintaining  the  families  of  vol- 
unteers, soldiers,  substitutes  or  drafted  men,  or  otherwise  to 
aid  the  government  in  suppressing  the  rebellion,  be  and 
the  same  are  hereby  ratified,  aflSrmed  and  legalized.''  Acts 
of  1865,  §1,  p.  126. 

It  is  urged  that  the  war  power  is  exclusively  in  Congress, 
and  that  it  is  not  competent  for  the  state  legislatures  to 
authorize  the  giving  of  local  bounties  to  induce  volunteer- 
ing, in  filling  up  the  army  or  navy  of  the  national  govern- 
ment. This  can  hardly  be  considered  an  open  question. 
The  Supreme  Court  of  Conneeticutf  in  the  case  of  Booth 
et  alj  V.  The  Toum  of  Woodbury,  27  Law  Reporter,  282,  held 
valid  an  appropriation  by  the  town  of  Woodbury ,  under  the 
sanction  of  an  act  of  the  legislature  of  that  state,  of  six 
thousand  dollars,  to  be  divided  among  the  men  who  should 
be  drafted  to  fill  the  quota  of  that  town,  authorized  by  a 
law  of  the  United  States^  and  called  for  by  the  President, 
and  for  the  purpose  of  assisting  the  citizens  so  drafted  to 
obtain  substitutes,  or  as  a  bounty,  if  they  personally 
answered  the  draft  and  served. 
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The  Supreme  Cioiirt  of  PennayhamOy  in  the  case  of  8peer 
€i  oL  y.  The  School  Dirtdon  and  Burgee  and  OouncU  cf 
EUdrsmUty  4  American  Law  Begister,  681,  hdd  that  the 
payment  of  bounties  to  Tohmteen,  to  enable  a  boiongh  to 
furnish  its  nulitaiy  quota  under  an  impending,  and,  aa  yet, 
unexecuted  draft,  is  a  payment  for  a  public  or  municipal 
purpose;  and  a  law  authoriEing  a  borough  or  odier  muni- 
cipality to  raise  money  for  this  purpose,  by  borroii^g  and 
taxation,  is  tiierefore  constitutional 

The  same  thing  was  recognised  hj  the  Supreme  Court  of 
MoMaehuaettBj  in  the  case  of  Ftnoler  tt  <d^  r.  Setedknen  ^ 
Dreamrer  of  DanterSj  8  Allen,  80. 

Justice  AoKsrir,  in  the  I^ngyhania  case,  fiilty  meets  and 
answan  tiie  constitutional  objection  urged  in  aigument  in 
the  case  in  judgment.  He  says:  ^'There  is  nothing,  in  my 
judgment,  in  the  argument  founded  upon  the  alleged  repug- 
nance of  the  law  to  the  federal  power  to  raise  and  support 
armies.  There  is  no  conflict  of  jurisdiction  or  of  power. 
Admitting,  to  the  fullest  extent,  the  incompotiblfity  cf  unj 
state  law  assuming  to  r^ulate  or  to  interfere  with  the  rais* 
ing  and  supporting  of  a  federal  army,  tiiere  is  here  no 
interference,  no  regulation,  and  no  repugnance.  Congress 
purposely  refrained  from  occupying  the  whole  fteld  of 
power,  and  expressly  provided  for  the  aco^taoce  of  volun- 
teers in  discharge  of  the  draft.  The  act  of  JMniumf  SMIi, 
1864,  after  providing  for  the  distribution  of  military  service 
by  quotas,  among  the  municipalities  of  each  state,  declared 
that  '^all  volunteers  who  may  enlist  after  the  dbaft  shall  be 
ordered,  and  before  it  shall  actually  be  made^  shall  be  de- 
ducted from  the  number  ordered  to  be  drafted  insndi  ward, 
town  or  township,  precinct,  election  district,  or  oounty.'^ 
This  portion  of  tiie  field,  as  to  procuring  vohmteers,  was 
therefore  left  open  to  the  exercise  of  any  means  to  induce 
persons  to  enlist  in  relief  of  the  municipality  ttom  tiie  pend- 
ing, butas  yet  unexecuted  draft.  That  this  was  intentional 
is  recogniaed  by  the  terms  of  the  law.  The  third  proviso 
of  the  seventh  section,  which  provides  fer  tamsfers  into  tiie 
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nsval  flervice,  declares  that  the  botinty  money  recehred  from 
tibe  state^  by  any  mariner  or  seaman  enlistmg  from  that 
state,  shall  be  deducted  from  his  prize  money.  The  proviso 
in  the  twentieth  section,  aath<NEuiiig  the  discharge  of 
manors  catering  the  servioe  withxmt  the  eonsent  of  their 
parents  or  gonrdians,  expressly  reqinreB  snch  peison,^  tlieir 
parents  or  gaardisaiB,  first  to  repay  to  the  govenmient,aa]id 
to  the  9Me  and  local  authoriHes^,  aU  bounties  and  advance  pay 
which  may  have  been  paid  to  thenu  The  federal  hivr, 
therefore,  does  not  sBsome  to  control  or  diredi  the  proemv 
ing  of  volnnteers.  It  amply  adSem  or  penmts  the  citizen 
to  come  forward  volimtarily,  and  accept  the  service  of  iSbB 
men  to  be  drafted,  and  contemplates  that  inducements,  in 
the  shape  of  bounties,  will  be  held  out  to  volunteers  by  I3ie 
states  and  municipalilieB  from  which  they  come.'' 

The  argument,  therefore,  that  the  act  of  March  8d,  wpm, 
so  fiir  as  the  same  legalizes  the  payment  of  bounties  to 
vobmteerSj  comes  in  conflict  with  the  federal  law  for  drafting 
men  into  the  service  has  no  foundation.  There  is  net  a 
single  point  of  conflict  The  bounty  operates  only  upon  the 
will  of  the  citizen  to  induce  him  to  vohmteer,  and  ends 
with  his  acceptance  into  service.  It  does  not  even  mider- 
take  to  determine  his  fitness  to  serve,  but  leaves  this  to  the 
operation  of  the  federal  law. 

We  have  been  referred  to  the  case  of  Prigg  v.  The  Com- 
monweaUh  of  Pmnsylvama^  16  Peters,  8.  O.  Bep,  622.  The 
ruling  in  that  case  was  dissented  from  by  Tanet,  0.  J.,  and 
by  Thompson  and  T>AJsas[Sy  J.  J.,  was  pronounced  in  Weaver  v. 
Fegehfy  6  Oasey,  29,  ^^a  most  mischievous  heresy,"  and 
doubted  if  not  overruled  in  Moore  v.  The  State  cf  lUinciSy 
14  Howard  8.  C.  Bep.,  18.  The  decision  in  Brigfs  case 
had  its  orig^L  in  American  slavery,  so  potent  in  shaping 
our  legislation,  and  too  often  finding  its  way  into  the  more 
sacred  precincts  of  justice. 

Some  objection  has  been  urged  to  the  titie  of  the  act  of 
March  8.  It  has  been  said  that  it  is  in  conflict  withsectioB 
10,article  iyof  tiie  conetitation  of  this  states  requiriBgitbat 
•    Vol.  XXIV.— 88. 
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« every  act  shall  embrace  but  one  subject,  and  matters  con- 
nected therewith,  which  subject  shall  be  expressed  in  the 
title/'  The  title  of  the  act  in  question  is  not  a  very  apt 
one,  but  '^  the  question  whether  a  law  be  void  for  its  repug- 
nancy to  the  constitution  is,  at  all  times,  a  question  of  much 
delicacy,  which  ouj^t  seldom,  if  ever,  to  be  decided  in  the 
affirmative  in  a  doubtfol  case.  The  court,  when  impelled 
by  duty  to  render  such  a  judgment,  would  be  imworthy  of 
its  station  could  it  be  unmindful  of  the  solemn  obligations 
which  that  station  imposes.  But  it  is  not  on  slight  impli- 
cation and  vague  conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers,  and  its  acts  to 
be  considered  as  void.  The  opposition  between  the  consti- 
tution and  the  law  should  be  such,  that  the  jodge  feds  a 
clear  and  strong  conviction  of  their  incomiMitibility  with 
each  other."  Per  Mabshatji,  C.  J.,  in  FldAer  v.  Beck^  6 
Oranch,  87;  2  Curtis,  328. 

We  think  the  Circuit  Court  committed  no  error  in  sus- 
taining the  demurrer  to  the  complaint  The  judgment  is 
affirmed  with  costs. 

WiUiamscn  ^  Doggy ^  for  appellant 

J.  A.  Matsan,  for  appellees. 
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Oliveb  v.  KsianTLET,  Auditor  of  Putnam  County,  and 

Others. 

GouHTT  Boabi>8--Spbcux  Ssmioks. — Smhie^  that  tmder  the  statute  author 
ising  the  Counter  Auditor  to  oaU  a  spaeiat  Mssion  of  tho  Board  of  Covaty 
Commissioners,  ^'whenerer  the  interests  of  the  county  demand  it,*'  the 
auditor  must  determine  the  necessitj  of  such  special  session,  and  his 
action  cannot  be  rcTiewed  bj  the  courts. 

Saxb.— The  Auditor  of  JSOnam  countT*  Issued  a  caU  for  a  special  ecasloa  of 
the  Board  of  County  Commiasionem  <<for  the  purpose  of  giTiug  a  booAlj 
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to  reoniitt  «•  mto  tlie  dtisons  of  tho  oo«n^  from  a  draft,  land  to  make 
i^propriationfl  for  the  benefit  of  soldiers'  families. 

ff^  that  the  objeets  stated  were  of  interest  to  the  county,  and  anthorized 
the  assembling  of  the  eonntj  board  in  special  session, 

ffeU  also,  thai  it  is  not  neoessarj  for  the  auditor  to  state  in  his  call  the 
objects  of  th«  special  sessios,  and  if  they  are  stated  the  board  is  not 
confined  in  their  action  to  the  consideration  of  the  specified  saljeets. 

BouKTiis  TO  8oM>XB»s  PowBE  Of  CouHTT  BoAUM.— The  Board  of  Commis- 
sioners of  IhOiUM  County,  in  January^  1865,  passed  an  order  directing  the 
auditor  to  issue  to  each  person  in  the  county  who  had  paid  money  to 
reUere  the  mtn  who  were  drafted  under  a  late  draft,  or  to  relioTe  any 
township  from  the  draft,  a  eounty  order  for  the  amount  so  paid  out.  It 
was  fkrther  ordered  that  no  more  than  $400  should  be  paid  to  any  man 
who  had  put  in  a  subsUtute,  and  that  $400  should  be  paid  to  each  drafted 
man  who  was  mustered  into  the  serrice^  or  to  his  wife  and  ftmily  in  case- 
of  his  death. 

BmH  that  the  order  of  the  board  was  unauthorised  at  the  time  it  was  made^ 
and  that  it  was  not  made  ralid  by  the  act  of  Match  8,  1866. 

APPEAL  from  the  Putnam  Circuit  Court. 

Rat,  J. — ^The  appellant  instituted  this  proceeding  to* 
eigoin  the  appellee^  from  issuing  certain  orders  and  bonds 
in  accordance  urith  a  resolution  of  the  Board  of  Com<- 
misrionen  of  the  County  of  Putnam,  passed  January  (Mby 
1865. 

A  demurrer  filed  to  the  complaint  was  sustained  by  the 
courty  and  the  application  was  reftised. 

The  appellant  imdsts  that  the  proceedings  of  the  board  of 
cominissioners  were  void,  because  such  action  was  had  at 
a  special  session,  and  the  members  of  the  board  had  not 
been  summoned  as  required  by  law. 

The  record  shows  the  objection  to  be  xmtrue.  The  notice 
required  by  statute  (1  G.  &  H.,  §  1,  248,)  to  be  given 
by  the  auditor  of  the  county,  to  the  members  of  the  board,, 
is  set  out  in  frill  in  the  record,  and  the  acknowledgment  of 
service  thereof  is  attached  thereto. 

The  next  objection  presented,  is  that  such  special  sessions 
are  only  to  be  caUed  ^whenever  the  interests  of  the  county 
demand  it"  It  might  be  sufficient  answer,  perhaps,  to  say 
that  the  auditor  is  the  person  who  must  determine  when 
the  interests  of  the  county  require  such  meeting  of  the 
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l^Mffd,  and  that  the  oow*  wffl  Hot  imiarv  Iw  mMsm  m  a 
ixiatter  which  the  statate  hacr  comndtted  alone  to  Ids- jiDi^- 
ment  But  the  smomona  redteo^  iu  tenm^  tba  dQdOto  of 
ike  meetang.  The  special  QeoaioQ,  it  [rt«to%.ia  oattod  ^&r 
the  purpose  of  ^ving  a  bounty  to  mond%^  toaairetli&oti- 
zensof  thecoTmtyfh>madTaft  cmtiielStfadayof  JMnuxry^ 
1865 ;  also,  to  provide  for  tixe  ine-pi^paent  to  partiiea  vho 
have  advanced  money  to  pijooore  secrai;^  ^mAdft  tbft  pee- 
oedingdrafts;  alsotamakeappropriations^ibrtiMbeMditof 
soldiers'  fiiinilies/' 

We  have  abeadj  held  in  the  case  of  &ffmrk  v«.  JCg^Atty, 
AudUoTy  ^.,  ante^  p^  509,  that  the  object  ficrt  atatad^vPMrCflie 
of  interest  to  the  counly.  That  the  last  purpose  indicaflled  in 
the  recital  is  within  the  authorized  objeetcr  is  not  ^Bspated. 
The  hoard  was  then  called  together  for  purposes  in  which 
the  county  waa  deeply  iAterested.  Tbe^  atatutv  pnmdes 
that  the  board  shall  be  sumsnoned  fbr  my  (^t^^tet^ui  wUbch 
the  county  is  interested^  but  it  does  not^  ii^  teom^lmh  li^ 
aotiom  to  that  object,  nor  does  it  require?  the?  auditor  te 
state,  in  any  official  form,  ths  purpose  for  wltiichitiMgr^  v» 
convened.  Were  we  then  to  hold,  that  the  action  of  ^ 
board  must  be  limited  to  tibose  matteni.  w]»^  in  the 
opinion  of  the  auditor,  ^t&e  ifttevesdi  of  tha  emaigft  da* 
mand"  they  should  oonsi^er,  wfaiW  the  ataliita^iMimts^Khn 
to  kx^  within  hie  own  breast  aU  knowkd^ps  <tf  tfe^i  imilms 
that  prompt  his  adioA,  we  woidd  e^mply  meka  tli^  vaiUdifty 
of  every  order  of  the  boaird  at  their  speeiaji  samiwa  to 
depwd  upon  tbe  uuioertain  memorjr  of  t|^.  oSmk  em- 
powered to  summon  them  together.  We  da  n^.think  thsr 
le^filature  intended  to  ireet  the  validity  o£  spd)i<a0tiQii<»L 
such  a  baaia^  It  seana  more  reaaonaUe  t^  qoppasa,  that 
when  the  board  have  been  aummooad  togethai^  aa^  the  law 
has  not  provided  that  tha  speeial  object, of  ikm  iPftffrtng 
should  be  stated,  tbat  they  are  to  be  milzwtod^iwthArthn. 
the  aoditor^  with  the  power  to  datanniM  th^  salgatita  wiiack 
the  intareata  of  the  oountT"  damand  thty  al^wM  OPMUei^ 


HAT  TEBM,  1865.  m 

(mwt  9.  Ktl^Mi^t  Antttor  of  Pttiattt  Otrntkiy^M^d  Oth«Mk 

The  bowd  6f  coimmssionerB  faavi&g  th^n  beien  legally 
notified  to  meet^  under  drenmitMiceB  expirefisly  aAlborized 
by  8tatiKte>  thiift  qnertiofi  only  remains  for  detettninalion: 
Was  their  action  npou  tiie  mattesm  oonmdered  by  th^n 
authorised  by  law^  or  has  it  bew  legalized  by  the  ttction  of 
the  legudatore! 

The  order,  the  tegiality  of  which  hae  been  denied,  reach 
as  follows: 

^Ordered  by  the  board,  that  the  auditor  of  I\aM;in 
county  issue  to  each  of  Ihe  persons  in  the  eevetal  town- 
riiips  of  said  county  who  paid  out  money  to  relieve  men 
drafted  in  said  township,  in  the  late  draft,  or  for  money 
paid  out  to  r^^tre  any  of  said  townships  fihom  euch  dntft,. 
or  the  dtisens  tibereof,  and  for  drafted  men,  <^ounty  dideta 
for  sudi  sums  so  paid  out)  payable  as  follows:  ♦  ♦  ♦ 
It  is  hereby  intended  and  ordered,  that  no  greater-  sum 
than  1400  titM.  be  paid  tx>  any  person  who  has  Aimiahed  a 
substitute,  no  matter  Imw  much  he  may  have  paid;  ahd 
1400  diall  abo  be  paid  to  each  drafted  man  who  Was 
mustered  into  tho  VnUed  SMtes  aerrioe,  or  to  Ms  Wife  and 
family  in  case  of  hfe  death,  when  tiie  drafted  man  cKd  not 
recdte  any  k>cal  bounty/' 

It  is  admitted  that  at  the- date  tha  action  was  had  by  the 
iM>mmisBioiierB,  no  law  authorised  such  proceedings.  It 
WM  hMf  in  the  case  of  BoUh  a  ^t.  v.  The  Tbwn  ^ 
WMOWih  by  the  Supreme  Court  of  GohraOicul^  !Law  Be- 
portiT)  voL  27)  Ko.  4,  p.  88S,  ''That  in  the  absence  of 
authority  so  conlto^,  a  town  hat  no  power  to  appro- 
piiita  money  for  gratuities  to  men  drafted  for  the  mili- 
tary aervioe  of  the  United  SkaeiJ*  ''Towns,  like  other 
eofpoMtionsy  can  aserdae  no  powers  ^itoept  such  as  are 
expressly  granted  to  them,  or  such  as  are  necessaiy  to 
enable  them  to  disdharg)^  their  duties  and  carry  into  ^^t 
tba  objeota  and  purposes  of  their  creation/'  AbindrotK  v. 
ffnsmpfc*,  as  Oonn^  868«  "They  aot^  not  by  any  inherent 
t%ht  of  legislation,  like  tha  legislature  of  the  sti(^,  but 
thebraoAMi^ik  delegated.''    8  0onn.8S4. 
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The  legpialatnrey  however,  at  its  forty-thirdseasion,  passed 
*<  Ml  act  to  legalize  tiie  iesuing  of  bonds,  and  making  appio- 
priationsy  and  the  levy  and  assessment  for  taxes  in  oertam 
cases,  and  making  it  unlawful,  after  the  quota  of  the  state 
on  the  present  call  is  filled,  for  boards  of  county  comnus- 
Bioners,  or  the  municipal  authorities  of  incorporated  towns 
and  cities,  to  pay  any  money  out  of  their  treasuries  or  to 
issue  any  bonds,  orders  or  evidences  of  indebtedness,  to 
give  bounties  to  volunteers,  drafted  men  or  substitatea." 
niis  act  was  approved  March  8d,  1865. 

The  first  section  of  the  law  provides,  <<  That  all  bonds  or 
orders  heretofore  issued,  or  appropriations  made,  by  and 
under  the  authority  of  the  boards  of  conmiissionerB  of  the 
several  counties  of  this  state,  and  the  incorporated  cities 
and  towns  thereof,  for  the  purpose  of  procuring  or  foraisb- 
ing  volunteers  and  drafted  men  for  the  army  and  navy  of 
the  United  StateSy  or  for  maintaining  the  £amilies  of  volun- 
teers, soldiers,  substitutes  or  drafted  men,  or  otherwise  to 
aid  the  government  in  suppressing  the  rebellion,  be  sod  the 
same  are  hereby  ratified,  affirmed,  and  legalized/' 

The  order  made  by  the  Board  of  Commissioners  of  Pvi- 
nam  county  was  clearly  not  <^for  the  purpose  otJwmisU^ 
volunteers  and  drafted  men  for  the  army  and  navy  of  the 
United  l^ates/^  nor  for  the  purpose  of  "maintaining  tfadr 
fiamilies/'  Was  it  then  passed  "to  aid  the  government  in 
suppressing  the  rebellion"?  We  can  readily  understand 
how  the  payment  of  a  bounty  to  volunteers,  th^by 
inducing  men  to  enter  promptly  into  the  military  service  of 
the  government,  and  thus  increase  the  strength  and  power 
of  her  armies  in  the  field,  at  an  earlier  date  and  at  lea 
expense  than  could  be  aocomplished  by  a  draft,  woold  "aid 
the  government'* 

But  no  aid  was  afforded  to  the  government  in  soppnBS- 
ing  the  rebellion  by  the  rc-paymenl  to  individuals  of  the 
money  they  had  expended  to  relieve  the  men  drafted,  or 
the  citizens  or  townships  from  the  dzmtU  The  ongad 
expenditure  of  the  money  may  Jucet.  aooompiished  thit 
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rasnlt,  but  npon  its  re-paymenty  the  eadstenoe  of  the  rebellion 
did  not  perceptibly  depend.  The  payment  of  $400  to  men 
drafted  under  the  former  call  for  troops,  when  the  men  were 
ah'eady  mustered  into  the  army  of  the  United  l^ateSy  and 
were  then  rendering  most  efficient  aid  to  the  government 
in  suppressmg  the  rebellion,  clearly  does  not  come  within 
the  intent  or  the  letter  of  the  statute.  The  Supreme  Oourt 
of  Ma88aehusett8y  in  the  case  of  Fowler  et  oL  ▼.  Sdeet- 
nuHj  ^.j  of  DanverSy  8  Allen,  80.,  held  that  it  was  not 
aa  act  in  '^aid  of  the  war,  to  give  increased  compensation 
to  those  who  are  already  enlisted,  and  whose  services  as 
soldiers  are  already  pledged  to  the  government.'' 

The  second  section  of  the  act  declares  valid  any  levy 
and  assessment  of  taxes,  for  the  purposes  enumerated  in 
the  foregoing  section.  It  contains  also  this  proviso :  ^'  That 
the  proviak>ns  of  this  act  shall  not  be  construed  to  cover  or 
iadude  debts  contracted  by  individuals  to  relieve  them- 
selves fix>m  any  draft  that  has  heretofore  taken  place,  nor 
shall  the  same  be  construed  to  authorize  the  assumption  or 
payment  of  such  debts  by  any  county,  town  or  city;  but 
the  provisions  of  this  act  are  intended  to  apply  to  the  action 
of  counties,  towns  and  cities  which  have  acted  through  their 
legally  constituted  authorities,  and  have  issued  their  bonds, 
orders,  or  other  evidences  of  indebtedness,  to  raise  money 
to  pay  bounties  to  volunteers,  and  drafted  men,  who  have 
entered  the  military  service  of  the  United  States,  or  to 
maintain  and  support  the  &milies  of  volunteers,  drafted 
men  and  substitutes.'' 

It  is  uiged  that  as  the  proviso  dedares  that  the  act  shall 
not  be  construed  to  authorize  apprc^riations  to  <<  cover  or 
include  debts  contracted  by  individuals,  to  relieve  themsdves 
from  any  drafts"  that  thereby  it  admits,  that  by  proper 
construction  all  debts  contracted  by  individuals  to  relieve 
others  from  such  draft  are  within  its  provisions.  But  the 
argument,  fidse  in  itself,  is  utterly  destroyed  by  the  clause 
following,  declaratory  of  the  purposes  of  the  statute,  and 
limiting  its  benefits  ^to  counties,  towns  and  cities,  which 
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hl^^  aeted  thiooi^  their  legaSj  coartitatod  ^atboiitieB," 
tbyri^y  »biPto^y  exfilndiny  all  daJBoa  of  peBBOiiyi  who  have 
AeWd  in  f^€ir  individual  oapacatjr . 

W0  oondoda,  tbereCore,  that  the  aetioo  of  the  boavd  of 
eomi^  wmwwionetB  waa  unaiithorissed  at  the  date  of  ite 
iHrnoacfOMh  wd  tdbat  it  haa  not  aiiioe  heen  legnliaad  by  the 
lasr^loalpDi;  power.    It  is  Uierefore  vend. 

The  ladgmfKit  ie  reveiwd  and  the  cauae  rwiaadedt  with 
directiiPQa  totil^e  oo^  belowto  overrole  thedemuner  to  the 
e^mtim^  mi  for  forthtf  proceedincB  in  aoeordaAoa  wilh 
Hm  opiiuo^.    Costa  i^ainat  ^pelleea. 

WilUa$Mm  i  IhggVt  for  appeUant 

/.  4*  Makon,  for  qppeUe^ 


PEOCEEDINGS 
SUPRQIE  OOUBT  OF  THE  STATE  OF  INDIANA 

OV  TSX  AMVOVVOEMXVT  Of  THB 

DEATH  OF  ABRAHAM  LINCOLN, 
PrMiiamit  of  the  XTxkited  Stetes* 


At  the  opening  of  the  coart,  on  the  momini;  of  the  20th 
day  of  June,  1865,  the  foBowmg  preamble  and  resolutions, 
prepared  and  adopted  at  a  meeting  of  the  har  of  the  Supinme 
Conrti  were  presented  bja  fiomnaittei^  with  the  req^nest  tiiat 
they  might  be  spread  upon  the  records  of  the  ooort: 

<^  The  death  of  Atoaham  LiNoour,  the  Preddent  of  the 
Vmted  States^  on  the  15th  day  of  last  April,  is  an  event  so 
startling  and  sozrowlul,  that  the  bar  cannot  snfier  it  to  pass 
without  offering  to  the  court  an  expression  of  thdr  ap- 
preciation of  his  loffy  and  pure  charaeter,  in  all  the  rela- 
tions which  he  sustsined  in  life;  and  of  their  profound 
sorrow  for  his  sudden  deaths  under  circumstances  so  horrible 
as  to  hxn  shocked  the  whole  eiyilized  world,  and  over- 
whelmed the  people  of  his  country  with  a  grief  at  once 
more  universal  and  heartfelt  than  they  have  evw  before 
known.  The  bar  feel  it  to  be  due  to  themselves  and  to  the 
court,  to  give  utterance  to  their  flym»athy  with  the  umversal 
grief  of  the  nation*  They,  therefore,  respectfully  present 
the  following  resolutions  to  the  oourti  and  request  that  they 
may  be  spread  upon  the  records : 

1.  Mcaolsedf  That  the  death  of  Abraham  Ijncdln,  Presi- 
dent of  the  27n«^i8bito,]aagseatnatioiudea^ 
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nearly  and  profoundly  toaches  the  whole  people;  that  bis 
patient  labor  and  ability,  his  gentleness  and  mercyi  his 
nnsectional  patriotism,  and  his  catliolic  hmnanity ,  are  quali- 
ties which  the  country  could  at  any  time  ill  afford  to  lose; 
and  which,  in  times  like  the  present,  it  will  be  difficult  to 
replace. 

2.  JResolvedf  That  his  example,  in  all  the  stagesof  his  life, 
is  worthy  of  imitation  by  his  countrymen,  and  affi>rds, 
at  the  same  time,  for  their  encouragement,  an  assurance 
that  the  faithful  continuance  in  well  doing  will,  even  in  tiiis 
life,  lead  to  honorable  distinction  and  rewards. 

8.  Besolvedj  Thatwe  tender  to  the  fiunily  of  theillustrious 
dead  our  heartfelt  condolence  in  this  night  of  their 
affliction  and  sorrow.'^ 

Fbazxb,  J.,  in  response  to  tiie  resolutions,  said: 
I  have.been  requested  by  my  brethren  of  the  bench  to 
say  something  on  this  occasion,  because  I  happened  to  have 
a  slight  personal  acquaintance  with  Mr.  LiNCOLzr,  before  his 
first  nomination  for  the  preddency,  and  because  it  is  known 
to  them,  that  my  unbounded  admiration  for  his  great  quali- 
ties as  a  statesman  dates  prior  to  the  first  public  suggestion 
of  his  name  in  that  connection.  For  full  two  years  before 
that  event,  and  before  he  had  entered  upon  tiie  series  of 
great  debates  in  TUinoiB  with  the  lamented  Douglas,  he 
seemed  to  me  to  be,  in  all  essential  respects,  the  fittest  man 
in  the  nation  for  that  high  office,  during  that  crisis  of  our 
national  affidrs  which,  it  was  apparent,  could  not  be  much 
longer  delayed,  and  the  most  likely  to  accompfish  its  cor- 
rect, and,  possibly,  peaceful  solution.  No  superior  discern- 
ment is  either  shown  or  claimed  in  this;  it  merely  hi^pened 
that  I  studied  him  earlier  than  many  others,  and  the 
allusion  to  the  fact  will  be  pardoned,  I  hope,  when  it  is 
remembered  that  it  cannot  but  afford  me  a  melanchofy 
pleasure,  as  I  seek  to  contribute  one  sprig  of  myrtie  to  that 
un&ding  chaplet  witli  which  the  nation  and  tiie  worid  will 
crown  his  memory • 
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Mr.  LmooLN  poBseaeed  certain  traits  of  character  in  a 
remarkable  degree,  which  could  not  £bu1  to  be  perceived, 
and  which  won  for  him  the  personal  esteem  of  almost  every 
one.  IBs  great  kindness  of  heart,  his  transparent  and 
child-like  honesty,  the  mmplicily  of  his  tastes  and  habits, 
his  deep  sympathy  with  the  common  people,  his  xmfaltering 
fiedth  that  the  Gk>D  of  the  nations  wonld  not  allow  the  Union 
of  these  States  to  be  now  destroyed,  and  that  he  was  him- 
self an  instrmnent  in  Divine  hands  for  the  accomplishment 
of  this  purpose,  his  unselfuhness,  and  his  nn&iling  fund 
of  good  humor— these  are  as  well  understood  now  as  they 
can  ever  be  in  the  future,  and  they  contributed  largely  to 
his  great  popularity,  and  enabled  him  to  discharge  unpleas- 
ant duties  without  giving  pain  or  offense,  and  to  unite  the 
country  in  executing  measures  now  seen  to  have  been  wise 
and  necessary,  but  which,  at  the  time,  did  not  fully  meet  the 
general  approbation. 

But  for  the  confidence  which  these  qualities  inspired  in 
his  motives  and  the  rectitude  of  his  purposes,  the  people 
of  the  north,  jealous  of  the  incroachments  of  ])ower,  might 
not  have  submitted  to  the  exercise  of  that  large  amount  of 
authority  on  his  part,  without  which  it  is  probable  that  we 
would  have  £Edled  to  suppress  the  rebellion  and  have  ceased 
to  be  numbered  amongst  the  nations. 

But  he  had  other  qualities  contributing,  even  in  a  much 
larger  measure,  to  constitute  him,  as  he  was,  in  my  judg- 
ment, the  first  statesman  of  this  age,  and  the  peer  of  any 
whom  the  world  has  yet  produced. 

He  was  always  self-possessed*  He  never  lost  control  of 
his  great  faculties,  by  the  infiuence  of  excitement  or  pas- 
rion.  What  ruler  wielded  power  in  such  stormy  times? 
Who  ever  held  the  helm  of  government,  when  such  tre- 
mendous forces  were  hurled  against  the  state;  when  such 
a  tempest  of  pasdon  prevailed  around  him;  when  such 
fearful  breakers  rose  up  on  every  side,  and  when  he  scarcely 
knew  that  the  fidelity  of  any  of  his  crew  could  be  depended 
upon,  and  when  mutiny  was  almost  every  where?  And 


6S4  SUPREME  COUBT  OF  IMDIANA. 

PtoitwmWbh  oa  the  otimwo^wwU  rf  th»daa4h  of  P>eridiat  MagehL 

yet  calmly,  thoi:^  firmly,  he  held  the  aUp  on  her  ceone, 
wetohfol  of  every  peril,  ready  for  any  daagw,  with asot* 
able  plan  for  evay  ^meigeBey,  and  a  danntleaB^  dteerfU, 
hopeful,  peooBtent  confidoce^  whieh  gave  eoonige  to  e?erj 
true  man  ahoot  it.  And,  during  all  this,  no  word  of  ble 
or  malioe  toworda  any  escaped  hia  lips,  and  not  a  ngle  set 
of  harahnefl^y  or  o£  jmm  vei^ieance,  was  he  provoked  todo 
daring  the  whole  of  hia  admSnietration!  AjoooffA  die 
mlerBof  the  world,  there  ia  foimd  no  parallel  to  diie^  ezccpl 
the  ais^le  caae  ot  WiasDiMey,  and  even  he  was  someti&aM 
betrayed  into  a  t^rible  oatbnrBt  of  angm*. 

Mr.LiNcoE.NwaBBelf-re]iantandfirin,withOQte^ 
We  have  had  nopieeidefit  ainoe  Jackson  who  was  netcoBtrol* 
led  by  his  oafaineti  and  possibly  none  who  had  noteekcted 
greater  men  than  himself  for  his  oonnsellon.  Mr.  Low 
called  abont  him  the  greatest  m^  of  hia  par4y---^SBN»4 
ChcLSCy  Cameron  and  BateSj  all  the  competitora  he  had  M 
in  the  convention  which  had  nominated  him.  Heafded 
himself  of  their  advice  and  connsel;  they  often  diiSneiitis 
said,  upon  the  most  imp<»tant  measures.  He  delibenif^ 
weighed  every  soj^estion,  and  decided  finaUy  for  hm^ 
often  even  against  the  wishes  (^  his  own  party;  aadhiviiig 
once  decided,  he  adhered  to  his  convictiona  againsl  irtiit- 
ever  influences  were  invoked  to  change  thenu 

But  I  think  that  the  quality  for  which,  more  thaaanj 
other,  history  will  distinguLdi  him,  was  the  giealness  <^ 
his  intellect.  Distant  nations,  less  familiar  than  we  tie 
with  his  goodness  which  w<hi  omr  love,  and  hia  iotegnfj 
which  commanded  our  confidenee,  and  whidi  hate  not 
been  etirted  by  the  paaaiona  which  this  fearful  civil  ynt 
engend^Ml  here,  ase  now  better  situated  to  appreeiate  ^ 
quality  than  we  are-— and  this  ia  their  verdict:  Thathebtf 
shown  himself  to  be  amongat  the  wisest  nden  of  modem 
times.  He  was  without  early  advantages,  and  hb<^ 
und^  the  difficulties  of  a  defective  education.  Bk  bo;- 
hood  and  early  manhood  were  not  devoted  to  the  tetitiH 
of  his  £Multies,  and  the  developrnttat  of  their  powoia 


KAY  TEBIC,  ia«L  625 

And  jek  I  kaow  of  no  flpeakar  or  writer,  of  the  present 
or  ^bB  part,  w]m>  coold  to  thorongUy  strip  a  ral^ect  of 
eTerythin^  wfaielt  did  not  belong  to  it,  and  than  diacasft  the 
sal]9eet  kaelf  with  ao  mncb  cleamefls,  and  exhanab  it  with 
BO  mskch  breviigr.  And  tiiia^to  my  mind^is  the  highest 
proof  of  intellaotnal  gieatneas.  A  dear  discrimination, 
and  an  aoimnta  p^re^tion  of  things,  which  constitate  the 
very  bone  aad  sin^w  of  loteUect,  were:  thus  pra-^minently 
manifested  ia  his  chafaetor^ 

Of  tha  wisdoift  oi  his  measnres,  so  fur  as  any  of  them 
have  accomplished  their  fall  results^  there  is  probably,,  even 
B0W,  no  two  opinions.  Of  otibuMfs,  which  haTa  not  yet 
yJMdad  tiieir  ftaits,  it  ia  impossible  now  to  qiesk  with  ahKH 
Inte  cartainlgr;  hot  I  think  that  so  &r,  th^  ace  eaeh  pas»* 
ing  day  commaoding  more  and  more  tha  appsoyal  of  all 
inteUigant  and  good  men,  who  at  first  eoihar  daabtad  or 
o^iosadthemi. 

That  SQoh  aman  shonld  ham  been  slain  by  aaasaassia,  in 
the  intenesto  of  the  rebellion,  after  it  was  clearly  seen  tbat 
the  national  aotfaority  would  be  speedily  restored,  awakened 
adaepcirand  mora  iimverasl  sorrow,  and  a  sincere  and. moss 
genesal  pnhlic  madifestatioa  of  grief  than  has  often  occur- 
red amongst  men.  I  know  not  why  the  Go]>  who  seemed 
to  goide  hiitt  in  the  diaehaige  of  his  difficult  duties,  and  who 
could  hssre  sbickeKk  down  the  assassin  beCora  he  did  the 
damnable  deed,  yet  permitted  it  to  be  done.  Bat  I  do 
know  one  of  the  lessons  to  be  learned  fix>m  it,  by  all  who 
will  receive}  plain  instraction.  It  may  be  usefhl  in  the 
liitardK  It  woald  have  saved  ns  the  lost  oneaof  the  last 
four  yeai%if  we  had  leaned  it  long  ago.  It  is  this:  that 
the  spirit  of  the  rebellion  waa  esoecrable  beyond  measure; 
that  tha  tenom  of  the  paat  four  years  dosely  bordered  on 
the  infexiial^  and  that  in  dealing  with  its  instigators^  origi- 
nators, and  leaden  as  criminals,  mere  sympathy  for  them^ 
If  it  shall  interfiwa  with  the  purpose  to  make  the  steto 
seeoseafabisfc  thesa  and  their  teachings  in the&tere,  wSl 
Mt  ba^a«r<9,. bnt  mil  bo  afaoaoat  itself  &  crina 
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PtoModiBgi  oa  tlie  anftMiMwnrat  of  tk«  dMftk  «f  Pfe«M6Bi  IdMolii. 

ELUORy  C.  J. — Oendemm  cf  the  Bar:  In  responding  to 
your  resolntionsy  I  shall  not  attempt  to  prononnoe  a  eulogy 
upon  either  the  life,  character  or  public  services  of  our 
lamented  President  If  timeand  opportunity  were  afforded, 
and  I  were  competent  to  the  task,  stall  it  would  seem  super- 
fluous, as  I  could  scarcely  expect,  after  all  that  has  been 
said  and  published,  to  express  a  new  thought,  or  add 
a  single  leaf  to  the  chaplet  that  crowns  his  memory. 
Indeed,  he  is  so  enshrined  in  the  hearts  of  the  peojde,  that 
every  patriot's  bosom  swells  with  honest  praise,  more 
eloquent  than  language  can  express. 

Under  any  circumstances,  the  death  of  the  Chief  Magis- 
trate of  the  nation  would  be  regarded  by  all  as  a  public 
bereavement,  and  would  produce  general  sadness  and 
sorrow.  But  the  death  of  Abraham  Lnrcousr  by  the  hand 
of  an  assassin,  and  in  view  of  the  motive  for  the  act,  and 
the  circumstances  which  surrounded  both  the  victim  and 
the  deed,  filled  every  mind  with  amasement  and  constella- 
tion, and  every  heturt  with  inexpressible  sorrow  and  grief. 
A  nation  most  deeply  mourns  the  loss  of  its  Cihief  Execu- 
tive, whom  the  people  had  learned  to  appreciate,  honor  and 
love,  and  their  grief  b  swelled  to  indignation  and  horror 
at  the  foul  manner  of  his  death. 

Mr.  LiHoour  was  the  inmiediate  victim  of  the  assassin's 
blow,  but  the  wound  is  national,  for  it  is  felt  by  alL 

The  people  are  shocked  and  angered,  because  they  loathe 
and  detest  the  most  wicked  crime  that  terminated  tiie 
President's  life.  They  are  stricken  with  the  deepest  sor- 
row, because  a  great  and  good  nder,  whom  tiiey  loved,  and 
in  whom  they  confided,  has  fallen  in  his  successful  labors 
for  the  preservation  of  his  country. 

To  the  nation,  the  life  of  Awraiiam  Lmooinf  was  most 
precious.  As  an  instrument  of  Divine  Providence,  be  had 
substantially  accomplished  a  great  mission,  that  will  render 
his  name  immortal,  and  cause  his  memory  to  be  hallowed 
by  all  future  generations.  To  finite  minds  it  would  seem 
peculiarly  fitting,  if  not  essential,  that  he  should  have  lived 
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to  have  finished  his  good  work,  so  nearly  accomplished,  and 
to  ei\joy  the  fiill  realization  of  its  blesaings.  But  it  is 
otherwise,  and  we  bow  in  humble  submission  to  Him  who 
controls  the  destinies  of  all  things.  Yet,  as  ^'ont  of  the 
fuUness  of  the  heart  the  mouth  speaketh,''  it  is  meet  that 
we  give  full  utterance  to  our  feelings  of  sorrow. 

When  we  remember  the  broad  humanity  and  great  kind- 
ness of  heart  of  Mr.  LmooLN,  so  universally  acknowledged 
and  appreciated,  it  is  impossible  to  conceive  that  the  assas* 
sin  was  impelled  to  the  act  by  any  feeling  of  personal  hatred 
or  revenge  toward  him ;  pr  to  believe  that  its  immediate  per- 
petrator k  alone  responsible  for  the  wicked  and  fatal  deed. 
The  blow  was  undoubtedly  aimed  at  the  life  of  the  govern- 
ment, of  which  the  President  was  the  chosen  representative, 
and,  therefore,  the  selected  victim.  And  whilst  we  mourn 
his  loss  as  a  great  national  bereavement,  we  yet  have  cause  to 
rejoice  in  the  fact  that  the  government  still  lives.  That  it 
has  survived  the  terrible  assaults  of  a  wicked  and  powerful 
rebellion,  and  successfully  maintained  a  desperate  struggle 
for  exlBtence,  lasting  for  a  period  of  more  than  four  years, 
and  still  retains  vitality  sufficient  to  withstand  this  last 
unnatural  and  unexpected  shock,  affords  gratifying  evi- 
dence, to  every  loyal  and  reflecting  mind,  of  the  wisdom 
and  justice  of  its  nicely  balanced  machinery,  and  of  its 
abili^  for  self  protection  and  preservation. 

A  lesson  i9  also  taught  in  the  £Etct  that,  to  the  author  of  the 
crime,justretributionswiftiyfollowedhisfouldeed.  Though 
he  escaped  immediate  arrest,  yet,  ere  the  mortal  remains  of 
his  honored  victim  were  deposited  in  their  place  of  final 
rest,  he  had  ceased  to  be,  and  his  own  remains  were  hid  for- 
ever from  mortal  sight.  And,  for  myself,  I  may  be  per- 
mitted to  say  that  I  trust  the  world  may  never  know  what 
particular  spot  of  earth  is  stained  by  the  secret. 

Obdxbsd,  that  the  resolutions  be  spread  upon  the  records 
of  the  court,  and  that,  out  of  respect  to  the  memory  of  the 
deceased  Chief  Magistrate  of  the  nation,  this  court  do  now 
acyoum. 
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AGSHOWLSDQIIBNT. 

8e$  Dm,  2. 

ADIONISTBATOR. 

BU  EZXCUTOft  AKD  ADXIHUTftATOft. 

ADYEBSE  POSSESSION. 

To  oonstitato  an  adyeim  posseMion 
of  landSi  to  m  to  t>ar  a  roeoT- 
eiy,  or  to  ftToid  a  deed  sabseqaently 
oxeeuied  by  tlio  true  owner,  the 
party  setting  up  the  poBseesion 
innst,  in  making  his  en^  upon 
the  land,  aot  in  good  fttith,  and  in 
the  beUef  that  he  has  Utle  thereto, 
and  his  possession  most  be  under 
color  and  olaim  of  title,  ezoluslTe 
of  any  other  right  Jfoore  •%  oL  t. 
ITori^  e<  at. 81. 

AUUONT. 

8u  DxTomci,  8. 

AMENDMSMT. 

See  FnAcnox,  7, 26»  20. 

k  ABaCUS  CUBIiB. 

See  PKAonoi,19. 


APPEAIi. 


Wrem  erdet  ef 

Hl«BWAT8,  6. 


1.  Costs.— Where  the  defendant  ap* 
peals  from  a  Jndgment  rendered  by 
a  justice  of  the  peaoe  against  hioy  in 
•a  action  for  a  trespass  to  personal 


property,  and  does  aoi  redaoo  the 
Judgment  lite  dollars,  he  is  liable 
to  a  ftill  Judgment  for  costs.  Bremn 
T.  SMeOg 270 

2.  BinratnaCoD»v^— Inaproseeution 
instituted  before  the  mayor  of  a 
town,  for  a  Tiolation  of  a  townordi- 
nanoe^  a  fine  of  f6  was  assessed 
against  the  defendant,  and  on  ap- 
peal to  the  Oircuit  Goitrt  a  like  fine 
was  again  assessed. 

EM^  that  an  appeal  will  not  lie  to 
the  Supreme  Court,  the  amount  in 
oontroTcrsy  being  less  than  $10. 
DonoMfi  T.  The  Teimn  ^f  Evmiim^ 
ton 821 

3.  Afpbal  rnoM  Couhtt  BoAmn.— On 
a  peUtion  to  the  county  board  fbr  a 
highway,  Tiewers  were  appointed, 
who  reported  tliat  the  road  would 
not  be  of  public  utility,  and  asses- 
sed damages  in  fhTor  of  certain  of 
the  persons  through  wliose  lands  it 
would  pass.  The  board  decided 
that  the  road  should  not  be  estab- 
lished, unless  the  petitioaffis  would 
pay  such  damages.  The  petitioners 
then  took  an  appeal  to  the  Court  of 
Common  Pleas. 

ffeld,  that  under  section  26  of  the 
highway  act,  (1 0.  A  H.  364,)  the 
appeal  would  lie.  Oroeeleif  etoLr, 
aBHmeicL 826 

4.  Amuir— RsTsvua  Sxamfs.— A 
motion  was  made  in  the  Court  of 
Common  Pleas  to  dismiss  an  appeal 
fkrom  a  Justlse  of  the  peace,  because 
neither  the  certificate  of  the  jusUce, 
nor  the  appeal  bond»  was  stamped 
with  the  appropriate rcTennestamp. 
Leare  was  granted  to  attach  the 
staapo^  the  Justice  canceling  the 
stamp  upon  ms  certificate^  and  one 
of  the  AUgors  that  upon  the  bond. 
The  motion  to  dismiss  the  appeal 
was  afterward  sustidned. 
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Uektf  thftt  if  the  wuii  of  proper 
stamps  ronderod  the  eeriii&cato  and 
bond  insiiffident,  the  appellant  had 
a  right,  nnder  the  statata^  to  haye 
the  oeriiiioate  amended,  and  to  file 
a  sofficient  bond. 

Beldj  also,  that  as  the  alleged  defeot 
in  the  oeriifleate  and  bond  was 
cored  by  attaching  the  proper 
stamps,  it  was  error  to  dismiss  the 
appeaL 

Beld,  also,  that  while  the  sUtuto  re- 
quires, in  SQoh  case,  that  a  bond 
shall  be  filed  *<to  the  aooeptance  of 
the  ooart,"  it  is  error  to  refuse  a 
bond,  if  Uiere  is  no  valid  olgeotion 
to  it 

Meld,  also,  that  the  caneellation  by 
one  of  the  obligors  of  the  stamp 
attached  to  the  bond  was  sufficient. 
TiOffordm  t.  Goner 899 

APPEAL  BOND. 

See  Staicp,  1. 

ABMT  HSGULATIONS. 

The  army  regulations  are,  by  the 
act  of  Congress  of  August  23, 1842, 
made  the  law  of  the  land.  Eoot  t. 
StaHtucfCeAMf 115 

ASSIGNMENT. 

See  VoKVKTABT  AsstOHimra. 
Of  pari  interest  in  J^romieeary  Note. 
See  PnoMissonT  Non,  4. 

ATTACHMENT. 

GAEirnHn-  Estofpsl.— Proceedings 
in  attachment  Answer  by  the 
garnishee  that  he  was  not  in- 
debted to  the  attachment  defend- 
ant Beply,  by  way  of  estoppel, 
that  the  garnishee,  before  the  suing 
out  of  the  writ  of  garnishment 
had  admitted  to  plaintiff  that  he 
was  indebted  to  the  attachment  de- 
fendant, and  that,  if  garnisheed, 
he  would  pay  the  money  to  the 
pUintiC 

J^H  that  the  facts  set  up  in  the  re- 
ply did  not  estop  the  garnishee 
from  denying  an  indebtedness  to 
the  principal  defendant  Leme  t. 
iVMMH 98 


ATTOBNET  GEETEBAL. 

Attobitkt  GxiTEaAL.— The  Attorney 
General,  alone^  is  authorised  by 
law  to  prosecute  and  defend  orim- 
Inal  or  state  prosecutions  in  the 
Supreme   Court     Stewart  t.   The 
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AUDITOB;  COUNTY. 

1.  Not  proper  relator  in  suit  on  teece- 
niiance.    See  BsooQHiziJics,  1, 1. 

2.  Must  judge  of  the  necessity  of 
special  sessions  of  the  County 
Board.  See  CJomrrr  Oommibbiov- 
XBS,  S. 

AWABD. 

An  award  which  is  indefinite  and 
uncertain,  and  incapable  of  being 
made  certain,  is  Toid.  JEToT" 
worth  T.  Fiekerinff 


BANK& 

Fesx  BAjrx-FonFsiTums  of  CoAMTtM. 
A  free  Bank  organixed  under  the 
actof  IToy  28^  1862,  filing  to  com- 
ply with  the  proTisions  of  the  act 
of  March  8,  1866,  (1  G.  &  H.  124,) 
did  not  lose  its  corporate  existence 
for  all  purposes,  when  the  latter 
act  came  into  force;  but  under  sec- 
tion 48  of  that  act,  its  charter 
would  not  expire  until  March  L, 
1867,  and  under  section  6,  1  B.  a 
1862,  p.  240,  the  bank  would  have 
three  years  from  that  date  to  sue 
and  be  sued,  and  to  settle,  dispoee 
of  and  conTcy  its  property,  and  di- 
Tide  the  capital  stock,  but  not  to 
continue  a  banking  business,  (hm- 
nmgham  t.  Clark^  JUeeioery  ^      7 

BASTABBT. 

1.  MAXftXBD  WoMAV. — A  maniod 
woman  may,  under  the  E.  8. 186^ 
prosecute  an  action  for  bastardy. 
Ci^ppy  T.  The  State,  ex  reL  Orath- 


2.  Samx— WifiTESS.— The  testimony 
of  a  married  woman  is  admissibla 
in  the  action,  to  proTO  non-access 
by  the  husband,  and  that  the  child. 
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ihaaifik  bigotten  snd  bora  dvrhig 
the  manUgfl^  Is  ft  1w8tard..«.../ML 

Bin.  OF  BXGBPTIOKS. 

S§$  PKAOtflOl^  18. 

In  OnmuuU  Omm.     See  Cbimisal 

Law,  2,  8. 
To  Iminethm,     8u  IvtffmucTxovs, 

1,2. 

1.  Tin  ov  Fnnro^— Wliero  lime  has 
been  giT«ii  by  the  oonrt  to  file  a 
bill  of  ezeeptiona,  if  the  bill  is  not 
tendered,  or  ftirther  time  given, 
within  the  Ume  first  limited,  the 
record  is  beyond  the  reeeh  of  the 
court,  unless  the  opposite  party  be 
broQ^t  in  by  notioe.  Nchle  ▼. 
Th9mp9M 846 

2.  Samb.  — Qi«aer«.-  Whether  leave 
ean  be  giren,  even  after  notioe  to 
the  oppMite  purty,  to  file  a  bill  of 
exoeptions  after  the  time  first  fixed 
for  filing  it  has  expired Ibid, 

BILL  OP  BSVDSW. 

SHBxraw. 

BOABD  OF  BQUAUZATION. 

L  Powsnofw— The  board  of  equaliza- 
tion of  a  city  has  no  power  to  deter- 
mine whether  prmMrty  assessed  is 
taxable  or  not.  vUy  ^f  IntUanc^iHh' 
Um  t.  Biurdenmii 891 

2.  iSSmiHtf  that  its  powers  extend  only 
to  equalising  Taluations  made  by 
the  assessors IHd, 


BOABD  OF  COUNTT  COMMIS- 
8I0NEBS. 

8$e  Covwn  ComaBsioHiBs,  Boaed 
or. 

BONDS. 

Jiaignrneni  ^f  in  good  faiiK  8e$ 
TBiroon  Aim  PuBosASBB,  7;  Con. 
FomAnov,  2. 

Ofidal,  Umitatum  tf  oetfoM  M.  Bu 
Ldotatioss,  6. 

BOUNTraS. 

1.  Bommn  vo  Voxmifnis.— >The 
•etof  Mmnk  8, 1886,  whieh  legal- 
ises the  appieprifttioiui  made  by 


oounty  boards  and  miinieipal  au* 
thorities  for  bounties  to  Tolunteers, 
is  not  in  conflict  with  the  law  or 
the  authority  of  the  JJfdJUd  Statei, 
and  is  valid.  Oojfman  t.  KeighiUy, 
AudUoTf  ^e., 609 

2.  Titus  or  Laws.— The  title  of  the 
act  of  Mareh  3,  «^pra^  while  not 
the  most  appropriate^  is  not  so  de- 
feotiTO  as  to  rewler  the  law  un- 
constitutional  Ibid. 

8.  Pown  or  Cocittt  BoAU>s.~The 
Board  of  Commissioners  of  Ainam 
Oounty,  in  January^  1866^  passed 
an  order  directing  the  auditor  to 
issue  to  eaoh  person  in  the  county 
who  had  paid  money  to  relioTe  the 
men  who  were  drafted  under  a  late 
draft,  or  to  reliere  any  township 
from  the  draft|  a  oounty  order  for 
the  amount  so  paid  out.  It  was 
fttrther  ordered  that  no  more  than 
$400  should  be  paid  to^  any  man  s 
who  had  put  in  a  subtUtnte^  and 
that  $400  should  ba  pajg.  £o  eaoh 
drafted  man  wh<»  waa  mustei^  V 
into  the  serrice,  o|f  t<rhls  wifrand 
family  in  case  of  liis  death. ; 

AU;  that  the  order  o^iheboftrd  was   «,. 
unauthorised  at  the^ime  it  w^ai^  * 
made,  and  that  it  wn'not.  ma^e 
TaUd  by  the  act  of  M<MB,^im.^,^ 
OUvar  T.  KtigkOey,  Aiidit^f4uL^tf^ 

BUBDBN  OF  PROOF 

See  CmiMiMAL  Law,  12. 
Of  notice  of  ateignment  qf  Ptomiiwrg 
Note,     See  PBOKissonr  Notb,  2. 
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CASES  OVEBRULED,  DOUBTED, 
OB  EXPLAINED. 

1.  Wileon  t.  Teeeon,  12  Ind.  286, 
doubted  in  Cmndngham  t.  Olarky. 
Meeehor,  ^e,„,„„„, T 

2.  Loner  t.  The  St^' 2^' Ind,' 4»l, 
OTerruled  by  Emgle  t.  The 
State 28 

8.  Be9eal  t.  aOoimer,  21  Ind.  289, 
OTerruled  by  WeetfaUr,  Stark,  877 

4.  STATvn  or  l>EaaMXTB,r^Martindale 
T.  MartMdU,  10  Ind.  666,  and  OgU 
▼.<9«0<»f,  11  tdL  880^  affirmed.  Boeh- 
kai^.Naean 422 

6.  The  Citg  ^  Madieon  etal  t.  lUeh 
et  al,  18  Ind.  88,  OTerruled  1^  I%teh 
eioLj.  The  €U^ qf  Madittm...  426. 
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«?«mM  hj   McCHtmU   t.    TMe 

atoi ^ wo 

eoiMd  itt  Biekd  ▼.  Simti..^...  1 
a  JTarron  t.  JBmtms  16  Ind.  129,  dis- 

ciiBMd  in  Smki0  t.  Anm......  468 

9.  Piji^Mf  ▼.  TAtf  Aalf^S2I]uLS99,di». 

cuflMd  inI>tiri0rf«|atT.#bfif- 
...... 481 


GHABTBft. 

For/mitm  ^.    &tf  CouoEAnov,  1. 

dBCUIT  C0UB9. 

At  JumnDBonov  2,  8. 

JvavDiotiOM— Tnui  «o  Rxii.  Ss- 
TAn.— The  Clzemt  Court  bma,  by 
•tatiito«awlQaiYeJiiriidioiioiiof  ftU 
OMM  where  the  title  to  reel  eetete 
is  in  ieeiM^  end,  henoe^  en  eotion 
to  eet  eeide  m  f^endulent  eonrej- 
enoe^  end  enbjeet  lend  to  the  eet- 
iefeetien  of  e  Judgment  rendered 
by  the  Court  of  Common  Fleet,  mnet 
be  bfovrti  in  the  <^roiiit  Court. 
JRp«yT«  AMMy 228 

OlTiJftL 

See  BOABD  OT  ISQUALIZAnOV. 

AvHXXATiOK— In  the  yeer  1866,  the 
eity  oouneil  of  the  City  of  Tmre 
ffmtie  pesaed  e  reeolntien  extend- 
ing the  eity  limite.  by  ennezing 
thereto  oertein  oonugnoue  territo- 
ry. Suit  by  the  ownere  of  the  lote 
«o  annexed  to  enjoin  the  oolleetion 
'Of  texee  eiooeeed  by  the  dty. 

Meld,  that  any  defeet  in  the  prooeed- 
ings  of  the  oounoil  wee  oured  by 
eeeUon  88  of  the  act  of  Jferdk  9, 
1867,  for  the  inoorporation  of  eitiee, 
1  a  ft  B.  289.  JBdmmde,  IWeMr- 
4r  te^  T.  iShokkn  ei  oL 169 

COQNOVIT. 
AMPiaA£nncn,29. 

COBOfOH  CABJUBBa 

1.  IdABniTT  07. — A,  deUreied  to 
the  UmUe4&eae$  Ayraw  Cbwyoiyr 
«  peekage  of  money,  to  be  treae- 
ported  to apoint  aoioa  the  route 


«f  thei 


by  the  company 
to  the  point  on  ite  line  neeieei  to 
the  plaee  of  deetinatien,  and  there 
deliTored,  ee  wee  emtomery,  to  the 
proprietora  of  a  Una  «f  eteg«. 
loiown  ae  «<  TRMev'e  Mt^rmeJ^ 
to  be  carried  to  ite  dcetination. 
The  reee^  giten  by  the  UmUti 
8taie$  Espreu  Chmpweif  etipulated 
that  the  company  undertook  to  for- 
weid  the  peekage  to  the  point 
nearest  to  Us  deetfaatlon  reeetoi 
by  that  company,  and  thai  the  com- 
pany dmuld  be  held  liable  ae  fbr- 
waidere  only.  The  palace  wee 
lest  while  in  the  oueiedy  of  Wiet- 
im^M  Mhgtrtte.  Suit  by  the  cen- 
•igneee  againtt  the  ITeitod  Aeto 
JSSprMt  Cbijiany  to  reoover  the 
Talue  of  the  package^ 

ffeU,  that  an  expreee  company  may 
become  liable  ee  a  common  carrier, 
though  it  bae  not  eompUed  with 
the  teqnirements  of  eeotion  3  of 
the  "Aot  deolering  expreee  com- 
paniee  to  Iw  eommoa  carriwe." 
1  G.  &  H.  827. 

MeU,  aleo^  that  the  UniM  SiaUe  A- 
preee  GM^pm^  wee  only  bound  to 
transport  the  peekage  eeft^y  to  the 
point  on  ite  line  neaieet  to  the 

Elace  of  deetinatlen,  and  there  de- 
LTor  it  to  the  proper  cerrier,  to  be 
forwarded  to  its  desUnation,  and 
haying  done  thisL  that  company 
was  not  reeponsibie  fbr  ite  eube^- 
quent  loss.    Umkd  Statu  Mspnm 

Oompm^f.JhukHid 408 

2.  Movxr  Pagkaob. — A  oommon 
carrier  is   not  bound  to  reoelTe 
money  for  transportation,  unless  it 
Lb  properly  secured  and  eddrceeed; 
nor  will  his  reftisel  to  count  the 
money,  at  the  request  of  the  eon- 
signor,    create   any   preeumption 
against  him  as  to  the  amount  con- 
tained in  the  package.    I^te^armii 
T.     The    Adamt    Jn^preas     Oma- 
jMs^y  •>»... .#—»......»•  a.  .••••.  •^•..«*  eei 

8.  Sams.— Ifhere  a  paclcege  of 
money,  in  a  sealed  enveloiML  is  le- 
ceiTed  by  a  common  carrier  to 
transportation,  and  a  receipt  ie 
giren,  redtittg  thai  the  package  it 
*<said  to  contain"  a  giTcn  amount, 
the  recital  ie  not  ersae  /mm  efvi- 
denee  thai  the  padcece  did,  U  CMt, 
eontaiA  the  amewsi  ■aaad...iML 
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COHDinON, 
Su  OoTmJLcr,  6, 7. 

CbMibmai  d$U9&rf  9f  note  ly  mm^ 
tjf  to  prmeipaL    S§$   PioiaMOftT 

GOKSn>SRATION. 
See  CoHTBAOT,  7,  10. 

Dr&'exi9ibi0iebU   AaMoETOAOXi  1. 

CONSmunONAL  LAW. 

1«  TxTLU  oy  Lawb.— The  words 
"raUoot"  and  «matUrt,"  m  used 
in  MO.  19,  art  4  of  the  oonsUta- 
iiooiy  whioh  providee  thai  "Etokj 
aot  shall  embraoe  bat  one  euigeet 
and  maU$r9  properly  oonneoted 
therewithi  whkh  eutiieet  shall  be  ex- 
pressed in  the  title,''  are  as  nearly 
synonymous  as  possible;  the  one, 
"euloeet"  being  used  to  indicate 
the  chief  thing  about  which  legis- 
lation is  hady  and  the  other,  "sio^ 
teri,"  things  which  are  secondary, 
subordinate  or  incidentaL  Single 
1.  The  State 28 

2.  Sams.— The  exils  intended  to  be 
preTented  by  this  section  were: 
lst|  the  passage  of  laws  under  false 
and  deluslTe  titles,  whereby  mem- 
bers of  the  legislature  might  be  de- 
ceired  into  the  support  of  them; 
and,  2d,  the  oombining  together,  in 
one  act,  of  two  or  more  subjects, 
haTing  no  relation  to  each  other, 
by  wUoh  means  members  might  be 
constrained  to  support  measures 
obnoxious  to  them,  in  order  to  pro- 
cure sueh  legislation  as  they 
wished ^ IM 

3.  8AMB.-^The  insertion  in  the  aot 
to  regulate  the  liquor  traffie,  of  a 
section  eonfening  upon  particular 
courts  Jurisdiction  of  cases  prose- 
euted  ft>r  its  violation,  (1  G.  &  H. 
sec.  615,)  is  not  in  Tiolation  of  sec 
19,  sort.  4  of  the  constitution,  but 
is  matter  properly  connected  with 
thesulgectof  the  act Ibid. 

4.  Spxoial  IiAWB.^A  special  law, 
within  the  meaning  of  sec.  2^  art. 
4^  of  the  conBtitutton,  is  such  an 
act  as  at  common  law  the  courts 
would  nothaTe  taken  notice  o^  un- 
less speeially  pleaded  and  proTcd, 
as  any  other  fact,  and  sec.  14  of  the 


liquor  law  of  ifsr^A  6, 1869,  tupm, 
which  confers  concurrent  Jurisdic- 
tion on  the  Circuit  and  Common 
Pleas  Courts  for  the  trial  of  offonses 
under  that  law,  is  not  special  legis- 
lation within  the  prohibition  of  the 

constitution Ibid, 

6.  Sams — Li<)0ohLaw — Section  14 
of  the  liquor  law  of  1869,  (1  O.  & 
H.  614,)  which  confers  Jurisdiction 
on  the  grand  Jury  and  Circuit  Court 
fbr  the  trial  of  offenses  arising 
under  that  law,  is  not  within  the 
prohibition,  of  the  constitution 
against  special  legislation,  and  is 
properly  connected  with  the  sub- 
ject matter  of  the  act,  and  em- 
braced within  its  title.  Single  t. 
Tha  StaU 66 

6.  UsOOirSIITUTlOHALITT  OT  LaWS. 

The  court  should  not  strike  down 
an  act  of  the  legislature  for  un- 
constitutionality, unless  it  be  e2Mr- 
jW  in  conflict  with  the  constitution, 
dnie  acts  of  the  legislature  are  en- 
titled to  respect  and  great  caution 
should  be  usea  in  setting  them 
aside.    Brown  t.  BuMon 194 

7.  VoBiiQK  Inbubahcb  Compakixs. 
Section  66  of  an  act  entitled  <<an 
act  for  the  incorporation  of  insure 
ance  companies,  deflningtheir  pow- 
ers and  preecribing  their  duties," 
(1  0.  ft  H.  898,)  which  purports  to 
regulate  the  agencies  of  foreign 
Insurance  companies  doing  busi- 
ness in  this  state^  is  unconstitu- 
tional, because  the  subject  of  the 
section  is  not  embraced  in  the  title 
of  the  act,  and  is  not  matter  prc^ 
erly  connected  with  the  subject  ex- 
pressed in  the  title.  Omhbe  t.  Th$ 
StaU 296 

a  CoNTBAOT— BxMKDT.— The  law 
in  fbroe  at  the  commencement  of 
the  action  goTcms  the  remedy,  un- 
less, in  the  case  of  a  new  remedy, 
its  application  would  impair  the 
obligation  of  the  contract  The 
StaU  ex reL  MeSeai  etoLr.  BenneU 
et  ai.^ 88ak 

9.  Sams.— The  le|dislatare^  though  it 
cannot  impair  the  obligation  of  a 
contract,  may  giTo  Tallaity  to  one 
otherwise  inTalid Ibid. 

10.  EDUOATiDir—TAZxa.— The  inten- 
tion of  section  1  of  article  10  of 
the  constitution  of  1861,  was  to 
leare  the  legislature  at  libertj  to 
encourage  the  establishment  of  In- 


584 


INDEX. 


stitntioiiB  of  leftniag^  by  oxompi- 
ing  them  from  the  nsuml  boidenof 
taxAtion,  whether  the  enierpiif e 
might  be  undertaken  on  pabUo  or 
prirate  aooooni.    Citg  iff  Indita^ 

QpoUi  T.  Stmdi9mt 891 

11.  Sahb.— This  immunity  to  the 
foonden  of  rach  inatitntions  is  not 
in  oonfliet  with  the  twenty-third 
seotion  of  the  bill  of  ri^ts...iM. 

ooNsnTunoN  of  INBIAKA— 

SECTIONS  OF,  CITED. 

Art.  4f  see.  If^Ktles  of  Laws...    SO 
Art  4,  see.  22— Speeisl  Laws.....    88 

Arte,  seo.  6— Besidenee. 102 

Art  4,  see.  10— TiUesof  Laws...  297 
AtL  10^  sec.  1— Taxation. 892 

CONTmUAKCE. 

1.  Fon  BisDrmxBTXD  Wmrxas.— 
Under  our  statute^  a  party  to  an 
action  may  testily  in  his  own  be- 
halij  but  he  is  not  bound  to  resort 
to  his  own  OTidenee,  and  may  haye 
a  continuance  for  an  absent  disin- 
terested witness  to  material  facts, 
known  to  himself.     Fax  y, 

HOUif  ........a ..• 

2.  Where  an  additional  paragraph, 
filed  to  a  complaint,  counts  upon  a 
cause  of  action  which  accrued  sub- 
sequent to  the  seryioe  of  the  sum- 
mons, it  may  be  stricken  out  on 
motion,  or,  if  the  defendant  appears 
thereto^  he  is  entitled,  on  applica- 
tion, to  a  continuance  of  the  cause. 
The  filing  of  a  demurrer  to  the  par- 
agraph would  be  a  waiyer  of  this 
right    FarringUm  y.  ffawkin8,J25S 

8.  AiFXDAYiT  it>B  CovTuruAscm, — 
An  i^dayit  for  the  continuance  of 
a  cause  on  account  of  the  absence 
of  a  witness  whose  place  of  resi- 
dence is  alleged  to  be  unknown, 
must  show  that  diligence  has  been 
used  to  ascertain  the  whereabouts 
of  the  absent  witness.  MeKkUay 
etoLr.  Shank 258 

CONTRACT. 

As  MxBTAxs.    Srxcmc  Fsbvobm- 

AKCX. 

Varying  termt  pfwiUm  eoKtracU  See 
PnoMiseoBT  Notes,  2. 

1.  Gaiciho  Covtragt.— a  contract 


for  the  sale  of  piopeity  intended 
to  be  used  for  the  purpose  of  gsming 
is  notyoid  under  the  statutes  of 
Indiana,  though  the  seller  at  the 
time  of  sale  was  infonned  of  the 
purpose  to  which  the  property  was 
to  be  applied.  Bieka  t.  Skeeie..,! 
2.  Where  a  thing  is  sold  under  such 
circumstances  as  would  make  the 
seller  an  accessory  before  the  Iket 
to  a  felony,  he  cannot  recoyer  the 

8.  AoADTBT  Good  Mobaia— Ivtav- 
CT — A  and  B  entered  into  a  pari- 
nership  with  C^  who  was  an  assist- 
ant quartermaster  of  the  United 
StatM,  by  which  th^  were  to  fnr^ 
nish  forage  for  the  use  of  the  army, 
which  was  to  be  purchased  of  the 
firm,  and  inspected  and  receiyed  by 
C,  as  such  quartermaster.  At  a 
settlement  of  the  business,  the 
profits  of  each  partner  being  $1800; 
B^  in  whose  hands  they  were,  paid 
oyer  to  C  the  share  of  A,  to  be  de- 
liyered  to  him  by  0.  Suit  by  A, 
alleging  a  cony ersion  of  the  mon^ 
byC. 

Held,  that,  as  the  contract  was  in  oon- 
trayention  of  good  morals^  and 
based  on  the  corruption  of  a  public 
officer,  the  courtcannot  lend  its  aid 
to  enforce  it,  but  must  leaye  the 
parties  as  it  found  them. 

Held,  also,  that  the  corruption  of  the 
transaction  still  tainted  the  ftind  in 
the  hands  of  C,  though  the  partner- 
ship business  had  hStn  dosed,  and 
A's  action  to  recoyer  it  cannot  be 
sustained. 

ffeU  also,  that  a  plea  of  inilancy  by 
C  was  good,  as  the  bailment  was  of 
money  generally,  and  not  of  spe- 
cific bills  or  coins,  and  tlio  failure 
to  pay  oyer  was  only  a  non-feas- 
ance Itoot  y.  Siei/imam'e  Admfr, 
116 

4.  BxsoiBSioir.- Asold  to  B  a  shop  for 
$250,  reoeiying  $100  of  the  price 
in  hand,  the  residue  to  be  pi^  on 
a  certain  day.  B  failed  to  pay  the 
balance  of  tiie  pricey  and  A  sold 
the  shop  to  another  person.  Suit 
by  B  to  recoyer  the  $100  paid. 

Held,  that  the  second  sale  by  A  was 
a  rescission  of  the  sale  to  B,  and 
haying  rescinded,  A  could  retain 
no  benefit  deriyed  tnm,  the 
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tnot>  and  waa  liable  to  refund  the 
money  paid  hj  B. 
Jleldf  alBO^  that  if  A  Buffered  any 
damage  by  B*8  failure  to  complete 
his  eontraet)  he  might  have  eet  up 
such  loss  as  a  counter  claim  to  the 
action.    SeoUr.  Walliek 124 

5.  Ck>MPX7TATiOK  OF  TiMB. — ^Where 
an  act  is  to  be  done  within  a  giyen 
number  of  daTS  "  from  the  time  of 
the  contract)"  the  day  upon  which 
the  contract  was  made  must  be 
counted  as  a  whole  day  in  making 
the  computation.  Brown  y,  Buzan, 
194 

6.  Condition — Watvkb  of. — ^Where 
money  is  stipulated  to  be  paid  upon 
a  condition  expressed,  and,  subse- 
quently,  a  promissory  note  is  giyen 
for  the  amount,  payable  without 
condition,  the  condition  must,  in 
the  absence  of  fraud,  be  regarded 
as  waiTcd.  Swank  t.  NiehoW 
Adm'r 199 

7.  YxBBix  CoHDiTioN. — A  verbal 
condition  cannot  be  annexed  to  a 
promissory  note,  or  other  written 
contrfltet.  A  yerbal  contract  may 
constitute  the  consideration  of  a 
written  contract,  but  a  note  for  a 
given  amount  cannot  be  trammeled 
with  a  verbal  condition,  which  shall 
make  it  obligatory  for  a  less  sum. 
Ibid. 

8.  Statutb  of  Frauds. — A  took 
from  B  a  chattel  mortgage,  which 
he  failed  to  have  recorded  within 
ten  days  after  its  execution.  B 
sold  the  mortgaged  property  to  C, 
and  took  his  note  for  Uie  price.  Sub- 
sequently, G  agreed  with  A,  orally, 
to  surrender  ine  property  to  him, 
if  he  would  take  up  and  deliver  to 
him,  C,  the  note  given  by  him  to  B. 
A,  in  pursuance  of  the  agreement, 
took  up  the  note,  and  tendered  it  to 
0,  who  reftised  to  surrender  the 
property.  Suit  by  A  to  recover  the 
value  of  the  property. 

ffeld,  that  the  contract  between  A  and 
G  was  not  a  contract  of  sale,  but 
an  agreement  on  the  part  of  G  to 
waive  his  claim,  and  allow  A's  mort- 
gage to  take  effect  upon  the  proper- 
ty, and,  hence,  was  not  within  the 
sUtute  of  frauds.  Clark  v.  Ih^f- 
/ey 271 

9.  Contract.  — Will.  — A  agreed 
orally  with  B,  in  consideration  that 


the  latter  would  oontinne  to  live 
with  him  as  a  laborer  on  his  farm, 
that)  in  addition  to  the  usual  wages 
for  such  labor,  he  would  leave  to  B, 
in  his  last  will,  the  sum  of  $600. 
Suit  by  B  against  the  executors  of 
Ay  alleging  that  he  had  continued 
to  live  wi^  and  labor  for.  A,  up  to 
the  time  of  his  death,  and  that  A 
had  failed  to  make  the  promised 
provision  in  his  will* 

Meldf  that  the  agreement  was  not  af- 
fected by  the  statute  of  frauds,  Ist, 
because  it  had  been  performed  by 
B  *,  and  2d,  because  it  was  such  an 
agreement  as  might  have  been  per- 
formed within  one  year,  by  the 
death  of  A. 

Held,  also,  that  an  action  will  lie  upon 
the  contract  against  the  executors. 
BeU  V.  Hewitt •  Exr^i 280 

10.  The  consideration  of  a  contract 
need  not  have  moved  from  the  party 
in  whose  favor  it  was  nkade,  and 
who  seeks  to  enforce  it.  Raymond 
et  oL  V.  Pritchard. 818 

11.  BxsciBfiiov. — ^An  application  for 
the  rescission  of  a  contract  is  ad- 
dressed to  the  sound  discretion  of 
the  court,  but  that  discretion  must 
be  exercised  in  conformity  to  estab- 
lished principles.  Fatten  v.  Stew- 
art  882 

12.  Samx.— Fraud. — ^It  is  a  general 
rule  Uiat  a  contract  will  not  be  re- 
scinded, even  for  fraud,  unless  the 
contracting  parties  can  be  put  in 
etatu  quo,  nor  then,  unless  the  ap- 
plication for  a  rescission  be  made 
within  a  reasonable  time Ilnd. 

18.  Sahx. — DiLiGXNCS. — A  party 
who  seeks  the  aid  of  the  court  to 
compel  the  rescission  of  a  contract, 
for  firaud,  must  show  that  he  has 
exercised  at  least  reasonable  dili- 
gence in  ascertaining  the  facts,  if 
readily  within  his  power,  and  that 
he  has  been  prompt  in  seeking  his 
remedy,  after  the  facts  constituting 
the  fraud  were  discovered.  The 
reUef  is  mnted  to  the  vigilant, 
but  denied  to  the  negligent.. ..jT^ui. 

14.  Sahx.  —  Bntibxtt  of  Con- 
tract.— ^Where  real  estate  and 
personal  property  have  been  sold 
together,  though  a  sepavate  price 
may  have  been  affixed  to  each,  yet 
if  the  two  sums  were  aggr^ted, 
and  the  contract  was  treated  by  the 
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f&riim  M  HB  eniiret J,  the  rendee 
euliioi  MMind  the  eontraot  as 
to  (he  real  eetate,  without  offering 
alto  to  TCstore  the  personal  prop- 
erty  Ibid. 

16.  Pabiht  akd  OBitlK — ^A,  by  his 
will,  devised  his  real  estate  to  his 
wife  for  lif^.  After  the  death  of 
Ay  his  widow  eontinned  to  Uto  npon 
the  land  with  her  children,  the  eld- 
est son,  B,  taking  the  management 
of  the  land,  and  the  whole  family 
reeeiTing  their  support  firom  the 
oommon  earnings,  and  linng  to- 
gether as  one  Ikmily.  Alter  the 
death  ef  B^  the  widow  filed  her 
elaim  against  his  estato  for  the 
rents  of  the  farm,  and  for  serrices 
in  keeping  house  for  him. 

ffOi,  that  as  the  OTidenoe  failed  to 
show  any  oontraet,  express  or  im- 
plied, on  the  part  of  B,  to  rent  the 
fiurm,  or  to  pay  Ms  mother  for  her 
serrices,  idie  was  not  entitled  to  re- 
eoTer. 

Eildf  also^  that  as  B  was  a  minor  at 
the  death  of  his  ft^ther,  and  contin- 
ued to  lite  with  his  mother  after 
he  attained  his  majority,  as  a  mem- 
ber of  her  family,  she  was  not  en- 
titled to  reooYCr  for  his  board,  or  he 
for  his  labor,  without  an  agreement 
to  that  effect.  JZoyt  t.  Seward, 
AMr  of  Hay$ 852 

16.  OOHOTITUTIOKAL    LaW.  — RSM- 

X]>T.«-^The  law  in  force  at  the  com- 
mencement of  the  action  goTcrns 
the  remedy,  unless,  in  the  case  of  a 
new  remedy,  its  application  would 
impair  the  obli{^tion  of  the  con- 
tract. iStete  tz  tek  McX^eal  ei  al  t. 
Bennett  et  ai 888 

17.  SAMB.^The  legislature,  though  it 
cannot  impair  the  obligation  of  a 
contract,  may  giTc  validity  to  one 
otherwise  inTalid IM. 

18.  BsmnxoBDinsiBLK.— Whether 
a  eale  of  chattels  in  part  satisAus- 
tion  of  a  debt,  and  a  transfer  of 
notoe,  at  the  same  time,  as  collat- 
eral security  for  the  same  debt,  cCn- 
stituto  separate  trantiactkms,  or  but 
one.  Is  a  question  for  the  jury. 
Keen  eiidr.  PteeUm  ei  al 895 

19.  8AMX.-^Though  the  sale  of  the 
chattole  and  the  transfer  of  the 
notes  were  in  execution  of  one 
agreement,  the  transactions  were 
nevertheless  separable,  and,  hence. 


if  the  transte  of  the  notes  was 
fraudulent,  it  could  notoontamlBato 
the  sale,  if  bona  fide,  of  the  chat- 
tels.  IbU. 

20.  8ALl.—JirxT.— Whether  a  sale 
is  honest,  or  not,  is  a  qaestioB  for 
the  jury.. Ibid. 

21.  Salx.»DblitbeTw— A  sold  to  B 
a  certain  number  of  stares,  and 
having  delivered  part,  failed  to  de- 
liver the  rest. 

Heldf  that  those  delivered  were  not, 
on  account  of  the  non-delivery  of 
the  rest,  sutsjeet  to  ezeention  as  the 
property  of  A •^•..iM. 

COBPOBATION& 
Am  Eailboass. 

1.  FxBK  Bahx— FoBranrBS  or 
Gbabtxb.-— Afree  bank  oii 


under  the  act  of  M<xy  28, 1852^  fil- 
ing to  comply  with  the  proviaioBa 
of  the  act  of  Mitreh  8,  1855,  (1  O. 
&  H.  124,)  did  not  lose  its  corpor- 
ate existence^  for  all  purposes, 
when  the  latter  act  came  into  force ; 
but  under  section  48  of  that  act, 
its  charter  would  not  expire  nntil 
March  1,  1857,  and  under  section 
6,  1  B.  S.  1852,  p.  240,  the  bank 
would  have  three  years  from  that 
date  to  sue  and  be  sued,  and  to  set* 
tie,  dispose  of  and  convey  ito  prop- 
erty, and  divide  the  capital  stock, 
but  not  to  continue  a  banking 
business.  Ckmmngham  v.  OZori^ 
Receiver,  ^c 7 

2.  l^Tsm^.'^The  MarlinavilU  t  Freenk" 
Un  Railroad  Compamy  issued  cer- 
tain bonds^  payable  to  the  order 
of  the  Maduon  ^  Indianeg>olit  Sail' 
toad  Company f  for  the  puipoae  of 
borrowing  money  to  complete  the 
road  of  the  former  company.  The 
bonds  were  delivered  to  the  JMi- 
ion  Company,  and  were  indorsed 
and  guaranteed  by  that  company, 
and  sent  to  ite  agent  at  Hem  Tvk 
for  sale.  The  agent,  is  a  circular 
offering  the  bonds  ior  sale^  repre- 
sented that  they  were  owned  by 
the  Madieon  Cbmjpanv.  Bolt  by  the 
holders  of  the  bonds  against  the 
Madieon  J*  Indiaau^Ue  RaOromd 
Company  upon  ite  gaaranty. 

Beld,  that  as  the  contract  of  guar- 
anty upon  the  bonds  wai^  vpon  ito 
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tu%  raoli  a  oontrMt  m  Um  eom- 
pany  had  powvr  to  make^  (he  ftoi 
that  the  gaaranty  wu,  In  this  oasci 
made  for  a  puvpoee  not  authoriiea 
bj  the  charter,  (as  for  the  acoom- 
modation  of  another  road,)  oonld 
not  affeot  the  right  of  a  bona  fide 
holder,  without  notice,  to  recoTcr 
npon  it 
SMf  also,  that  the  general  agent  of 
a  corporation,  clothed  with  certain 
powers  by  the  charter,  or  the  law- 
Itil  act  of  the  corporation,  may  use 
those  powers  for  an  unauthorised, 
or  eyen  a  prohibited,  purpose,  in 
his  dealings  with  an  innocent  third 
party,  and  yet  the  corporation  be 
held  liable  for  his  acts.  Th»  Modi- 
ton  #  /iMfionapolit  JS.  B.  Co.  t.  The 
Jforwiek  Samng  8oe 467 

cosia 

1.  RxTSBSAL. — ^Where  a  cause  is  re- 
Tcrsed  in  the  Supreme  Court  for 
error  occurring  on  the  trial,  as  in 
the  giTing  of  instructions  to  the 
Jury,  the  rcTcrsal  extends  back  to 
the  issue^  and  makes  a  new  trial 
necessuy,  and  hence,  under  the 
stotute^  (sec  678, 2  G.  &  H^  277,) 
the  rcTcrsal  carries  the  costs  of  the 
trial  below.  WmUm  et  al  t.  Qm- 
n$r 107 

2.  8m  Loik  T.  FenyetaL 126 

8.  TsasFAS^—AppBAL.— Where  the 

defendant  appeals  ftrom  a  Judgment 
rendered  by  a  justice  of  the  peace 
against  him,  in  an  action  for  a  tres- 
psss  to  personal  pxoperty,  and  does 
not  reduce  the  Judgment  fiye  dol- 
lars, he  is  liable  to  a  ftiU  Judgment 

for  costs.   Browne,  8mo^ 270 

4.  Section  898  of  the  code^  2  Q  &  H., 
227,  which  protides  that  in  actions 
for  damages  solely,  not  arising  out 
of  contract,  if  the  plaintiff  does  not 
recoTcr  fiTe  dollars  damages,  he 
shall  recoTcr  no  more  costs  than 
damages,  Ac,  does  not  apply  to 
• iM. 


COUHTW  AVFIDAYIT.  • 

Not  allowed  m  ^Ueathn  io  eetaride 
d^aulL    See  PiiCTioa  84. 

COUKTT. 
A  suit  en  behalf  of  a  oomiy  most  be 


brought  In  the  name  ef  the  board 
of  commissioners  of  the  county, 
and  aoomplaintin  the  name  of  the 
board  of  commissioners^  on  the  re- 
lation of  the  county  auditor,  is  bad, 
on  a  demurrer  alle^ng  that  the 
plaintiff  has  not  legal  capacity  to 
sue.  i^oor^  rf  ComWe.  FrankUn 
Ceim^f  ex  rH,  Bentle^,  Auditor^ 
#d.,  T.  Melham 882 

GOUNTT  COMinSSIONSRS, 
BOARD  OF. 

8u  HlQHWAtS. 


1.  BniDXNCK  ov  HxMBXB.^— The 
statute  does  not  require  that  a 
member  of  the  board  of  county 
commissioners  should  continue  to 
reside  in  the  district  of  the  county 
for  which  he  was  elected.  Smith 
T.  The  StaU 101 

2.  SviTB  BTv-^A  suit  on  behalf  of  a 
county  must  be  brought  in  the 
name  of  the  board  of  commission- 
ers of  the  county,  and  a  complaint 
in  the  name  of  the  board  of  com- 
missioners, on  the  relation  of  the 
county  audito^  is  bad,  on  a  demur- 
rer alleging  that  the  plaintiff  has 
not  legal  capacity  to  sue.    Beard 

Oj     OMMNUftOfMfS   ^TttflxlHI    GbWll|f 

€t  rel  BeiUkjf^  ^wfc'lor,  ^e^  t. 
Melhatn 882 

8.  Spxcial  SxsfiiOHS.— iSbn^fe^  that 
under  the  statute  authorising  the 
county  auditor  to  call  a  special 
session  of  the  Board  of  Oounty 
Commissioners,  "whenerer  the  in- 
terests of  the  county  demand  it," 
the  auditor  must  determine  the 
necessity  of  such  special  session, 
and  his  action  cannot  be  rcTiewed 
by  the  courts.  0U9er  t.  KetghOe^, 
Atiditor,  ^e 614 

4.  Samb.— The  Auditor  of  I\Uium 
county  Issued  a  call  for  a  special 
session  of  the  Board  of  Ckmnty 
Commissioners  'for  the  pnrpose  of 
giTing  a  bounty  to  reemlts  to  sare 
the  cfilsens  of  the  county  tnm  a 
draft)  and  to  make  apprqwlatlons 
for  the  benefit  of  soldiers'  families. 

ffeU  that  the  objeets  stated  were  of 
interest  to  the  couikty,  and  author- 
ised the  assembling  of  the  coun^ 
board  In  special  session. 

ffeldy  also^  tiiat  It  Is  not  neeessary 
for  the  auditor  to  ttalehi  his^aU 
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Um  digctu  of  tko  speeiftl  mmioii, 
ftBd  if  th^  are  Btated  Ui«  boArd  is 
Boi  eonfined  in  their  Action  to  the 
ooBsidwmtion  of  the  specified  ob- 
joete /Krf. 

6.  BomrrxEs  to  boldibxs — Powu 
or  CouirTT  BoABD8— The  Bonrd 
of  Commiisiomers  of  J^tnmm  Coon- 
tj,  in  Jmmary,  1866^  poMed  ui 
order  directing  the  auditor  to  issae 
to  enoh  person  in  the  coontj  who 
had  paid  money  to  relioTO  the  men 
who  wore  drilled  under  a  laie 
draft)  .or  to  relieye  any  township 
lh>m  the  draft)  a  coonty  order  for 
the  amonnt  so  paid  out.  It  was 
further  ordered  that  no  more  than 
$400  should  be  paid  to  any  man 
who  had  put  in  a  substitute,  and 
that  $400  should  be  paid  to  each 
drafted  man  who  was  mustered 
into  the  serrioe,  or  to  his  wife  and 
family  in  case  of  his  death* 

Heldf  that  the  order  of  the  board  was 
unauthorised  at  the  time  it  was 
made,  and  that  it  was  not  made 
yalid  by  the  act  of  Mm^h  81, 
1866 Ibid. 

COURT  OF  COMMON  PLEAS. 

1.  JuDQsPmoTzKFOBS.— Thereeord 
of  an  appeal  from  a  Court  of  Com- 
mon Pleas  showed  that  the  judge  of 
the  court)  being  unable  to  attend  at 
the  term  at  which  the  judgment 
was  rendered)  appointed  J.  8.,  "a 
suitable  person,  and  a  member  of 
the  bar  of  the  State  of  Indiana,  and 
an  attorney  of  said  oourt,"  to  hold 
the  court  for  him. 

Held,  that  the  words  used  to  describe 
the  person  appointed  to  hold  the 
court)  sufficiently  show  a  compli- 
ance with  the  statute,  which  re- 
quires such  appointee  to  be  "  a  reg- 
ular practicing  attorney  of  the 
SUte.^'    Brown  t.  Buutn 194 

2.  Sami.— The  act  authoriiing  the 
appointment  of  a  judge  j>ro  tempore 
to  hold  the  Court  of  Common  Pleas, 
in  the  absence  of  the  regular  judge, 
is  constitutional Ibid, 

S.  JuElBDiOTiON.— The  Courtof  Com- 
mon Pleas  has  jurisdiction  of  an 
action  brought  upon  a  forfeited  re- 
.oognitanoe^  taken  by  a  justice  of 
Uio  peace,  for  the  appearance  of  the 
defiuidani  to  answer  a  charge  of 


fdony  in  the  Cixeait  ComL 
Ahm  t.  n«  StaU  es  rel.  .fiM^...2S8 
4.  DiTOBCs. — The  Court  of  Common 
Pleas  has  jniisdiotion  of  suits  for 
dlToroe.    Smmg  t.  AMif...«...468 


COVENANT. 

FtrrtnLrmuwUktlulaad.  AeBsBT, 
1,2. 

CRIMINAL  LAW. 

See  LiQUom  Law. 

1.  SxPAftATB  Tbial.— In  trials  fur 
misdemeanors  upon  Inforaaation  ao 
application  for  a  separate  trial  is 
addressed  to  the  discretion  of  the 
judge  before  whom  the  eauso  is 
heard.    Mibbe et air.  The Siate^liO 

2.  BlUOrExCKFTIOKSIsCRIMIKAI. 

Cabsb. — In  criminal  prosecutions, 
the  UU  of  exceptions  must  be  made 
out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  eueh 
time  aa  the  court  may  aUow,  dmim^ 
the  terwL  iStewari  y.  The  Aalc...l42 
8.  8AM&i--The  legal  presumption  is 
that  the  judge  signed  the  bill  of 
exceptions  when  presented,  and 
that  it  was  filed  by  the  clerk  wbeu 
signed.. Ibid. 

4.  IvDicniXHT.— An  indictment  be- 
comes a  part  of  the  record  when 
filed)  without  any  ftirther  action  of 
the  court Ibid. 

5.  G&Amo  Jdbt.— The  consultations 
of  the  grand  jury  are,  by  law,  se- 
cret, and  it  is  not  competent  to  in- 
quire into  the  amount  of  eridenoe 
on  which  they  acted..... /biff. 

6.  Samb.— iKBTBUCTXoyB  Ta-4i  is 
the  duty  of  the  oourt  to  instruct 
the  grand  jury,  but  a  foilure  to  do 
so  does  not  affect  the  ralidity  of 
their  presentments Ibid. 

7.  AttorkxtGehsbal. — ^TheAtior^ 
ney  General,  alone,  is  authorised 
by  law  to  prosecute  and  defend 
criminal  or  state  proeecutions  in 
the  Supreme  Court Ibid, 

8.  MuBDEB. —  SxLF  I>xrBira&— On 
the  trial  of  an  indictment  for  mur- 
der in  the  second  degree^  the  court 
instructed  the  jury  tuit  no  *<  threat- 
ening actions''  of  the  deeeaaed  could 
justify  the  defendant  in  tailing  lift, 
and)  in  another  instrocUon)  told 
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them  UiAi  if  the  daMMed  niftde  a 
Tiolent  assault  npon  the  defendant 
while  he  was  retreating,  and  the  de- 
ceased pursued  him,  and  the  defend- 
ant had  reasonable  apprehensions 
of  great  bodily  harm,  and  had  used 
all  reasonable  means  to  keep  out  of 
the  waj,  he  would  be  justified  in 
repelling  the  assault,  and  if^  in  so 
doing,  death  resulted,  he  ought  to 
be  acquitted. 
Beldf  that  neither  instmotion  oor- 
reetlj  stated  the  law.  The  latter 
was  erroneous,  because  retreat  is 
not  always  a  condition  which  must 
precede  the  exercise  of  the  right  of 
self-defense.  Creek  t.  The  S^laU  161 

9.  HAirBLAnoHTXB.--In  manslaugh- 
ter, the  killing^  if  upon  a  sudden 
heat|  must  be  Toluntarily  done,  and 
without  malice Hid. 

10.  8ILP-DSFXKBK.— FXAK  OF   BoB- 

XLT  Habm.— To  Justify  the  killing 
of  another  on  the  ground  of  fear 
of  great  bodily  harm,  there  must  be 
reasonable  cause  for  such  fear,  and 
it  is  not  sufficient  to  show  that  the 
defendant  was  in  actual  fear.../5uf. 

11.  Fbab«— The  criminal  law,  while 
indulging  to  a  humane  extent  the 
mere  infirmities  of  human  nature, 
nerertheless  requires  of  sane  men 
the  ezeroise  of  a  mastery  oyer 
their  fears,  as  well  as  Uieir  pas- 
sions..  : Ihid. 

12.  New  Trial.— Sepasatior  or 
JUBT  wiTHOirr  Leayk. — SembUj 
that  if  after  the  Jury  haye  retired 
to  deliberate  on  their  verdict,  some 
of  them  separate  from  their  fellows, 
without  the  leaye  of  the  court,  and 
without  being  attended  by  an  offi- 
cer, a  new  trial  will  not  be  granted, 
(unless  our  statute  makes  it  impcr- 
atiye,)  if  the  yerdict  is  clearly  right 
upon  the  eyidence,  but  if  the  cor- 
rectness of  the  yerdict  be  doubtful, 
a  new  trial  must  be  granted.  But 
in  all  sueh  cases,  the  misconduct 
being  established,  the  burden  Is 
upon  the  prosecution  to  show  that 
the  offending  Jorors  were  not  in- 
Unenced  adyersely  tothe  defendant, 
or  in  any  respect  rendered  less  ca- 
pable of  discharging  their  duties. 
- find, 

IS.  Quxmx.— Whether  the  statute  (2 
O.  &  H.,  sec  142  p.  428,)  does  not 
make  it  imperatiye  on  the  court  to 


grant  a  new  trial  for  such  cause. 
Ibid, 

14.  Gbah2>  Jubt. — ^Indictment.— 
To  an  indictment  the  defendant 
pleaded,  1st,  that  it  had  been  found 
by  the  grand  Jury  without  eyidence; 
and  2d,  that  no  yote  was  taken  by 
the  grand  Jury. 

ffeldf  that  the  pleas  were  correetly 
rejected. 

ffeid,  also,  that  the  return  of  a  bill 
into  court  by  the  grand  jury,  duly 
indorsed  by  the  foreman,  is  eyi- 
dence that  the  proper  number  haye 
concurred  in  the  finding,  which  can- 
not be  controyerted  by  plea...iiul. 

15.  iHVOBMATioir.— In  an  informa- 
tion in  the  Court  of  Common  Pleas 
for  murder,4he  prosecuting  attor- 
ney informed  the  court  that  A  B 
was  in  custody,  and  confined  in 
jail,  on  a  charge  of  felony,  without 
indictment,  &a,  'Hsaid  charge  be- 
ing described  as  follows:"  A  des- 
cription of  murder  in  the  second 
degree  followed,  but  the  informa- 
tion contained  no  direct  ayerment 
that  the  defendant  had  committed 
the  crime. 

Eild,  that  the  information  was  bad. 
FUnnY,  The  State, 286 

16.  TowK— CiTT.-^The  word  town  is 
generic,  comprehending  city,  and 
hence  the  law  which  makes  shoot- 
ing in  a  <^wn  or  yillage"  a  mis- 
demeanor applies  to  cities Ihid. 

17.  Copt  of  WBiTiKa— The  court 
cannot  compel  the  defendant  in  a 
criminal  prosecution  to  produce  an 
instrument  in  writing,  in  his  pos- 
session, to  be  used  in  eyidence 
against  him.  MeGimue  y.  The 
8taU 600 

18.  Labcbkt*— Fboov  ov  conrxirrs 
OF  Bahk  Notbs.— On  the  trial  of  a 
prosecution  for  the  larceny  of  bank 
notes,  or  other  written  instru- 
ments, where  the  stolen  property  is 
alleged  to  be  in  the  possession  of 
the  accused,  parol  eyidence  may  be 
giyen  of  the  contents  of  the  notes 
or  writings,  without  notice  to  the 
accused  to  produce  them ,Jbid. 

WilUame  y.  The  State,  16  Ind.  461, 
oyerruled Ibid, 

19.  FXLOVT— COHMOH  FtBAfl. — On 

the  trial  of  an  information  for 
grand  larceny,  in  the  Court  of 
GommoB  Pleas,  no  eyidence  was 
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giTea  to  flliow  thftt  tiie  defendant 
had  not  boe&  indioted  in  tlio  Cir- 
onit  Court  for  the  offensoy  but  it  did 
appear  in  eridenoe  that  the  oaee 
was  tried  on  the  next  day  after  the 
oommissionof  the  offense. 
SM,  that  this  oonrt  will  takeoiMal 
notice  that  the  Circuit  Court  oonld 
not  haye  been  in  session  between 
the  oommission  of  the  offense  and 
the  trial. .^ ^Ibid. 


DAIIAGES. 

8e$  OONTKAOT,  L 

1.  A  partj  is  liable  fo^  the  danagss 
which  are  the  proximate  result  of 
his  Yiolation  A  his  contract ;  bnt 
the  other  party  is  bound  to  use  due 
diligence  in  preyenting  loss.  Ota- 
eumaU  t  CMeago  Air  lAm  E.  B. 
Co.  T.  Bodger9...^^ 108 

2.  TB0YS&-*HxABUB1  of  DiUCAOXS. 

The  measure  of  damages  in  an  ac- 
tion for  the  oouTersion  of  personal 
property,  is  the  Talue  of  the  prop- 
erty at  the  time  of  the  conyersion. 
Tattr  etalY.  MuOm 277 

8.  IKJT7VCTI0V  BoRD.^A  baring  the 
right  to  the  possession  of  certain 
real  estate^  under  a  purchase  by 
title  bond,  was  ei^oined,  at  the  suit 
of  B,  from  exercising  that  ri^^t, 
and  fh>m  entering  upon  the  land. 

ffetdj  that  in  a  suit  upon  the  injunc- 
tion bond,  A  was  entitled  to  recover 
for  any  ixjurr  to  the  possession,  or 
to  the  land  itself,  caused  by  the 
ix^unction,  Wkuhip  etoLY.  CUm- 
imning 489 

PSCSDENT8*  ESTATES. 

Se€  EZSOinOlt  AHB  AjDiainDITBATOE. 

DEEDS. 

Diaaffimtmn  qf  by  intfmL  8h  Iv- 
yAiroT,2,8^4,6k6. 

1.  Dkud^Bsoobd  0T.-i-A  executed 
to  B  a  deed  for  certain  real  estate, 
which  WM  not  put  on  record  for 
more  than  a  year.  After  the  mak- 
ing of  the  deed,  but  before  it  was 
recorded,  0  reeoTered  a  Judgment 
ftgifciaai  A,  iqwn  which  I>  became 


replerla  baQ,  neither  of  tei  liv- 
ing any  knowledge  of  the  iibi»> 
corded  deed,  and  D  hariiu  cntenl 
himself  as  bail  on  the  jaogBtttii 
the  belief  that  the  land  bdofisedi« 
A.  Suitl^OattdDtossljeettk 
land,  alle^ng  the  insolfeBcj  of  A. 

Atf ,  that  C  acquired  by  hb  iDdg- 
ment  no  lien  on  the  land,  toesw 
Ahadthen  no  interest  in  tke  land 
to  which  the  judgment  cooldsttiek^ 
andthetdlnreof  BtoputlibM 
of  reoord  coold  give  teOa»iil» 
est  in,  or  Ii«B  on  the  laad. 

HM^  also^  thai  D  eeuM  ceoopj  m 
better  position  than  the  Jodjpaei 
plaintiff,  and  if  the  deed  ms  vilid 
against  him,  it  was  tbo  viU 
against  the  replevin  b^ 

EM,  also,  that  constming  no.  11 
and  16  of  the  act  coneenunf  ml 
property.  1  G.  &  H^  259^  364  to- 
gether, tliey  must  be  held  ioDeu 
that  a  deed  not  recorded  viiUn 
ninety  days  is  Toid  only  u  to  • 
person  who  has,  withoat  noUM,iB 
good  faith,  and  for  a  yalulil««0B- 
sideration,  acquired  a  Icgtl  iito" 
est  in  the  land.  Aaqpoa  lift^' 
JfeCteOan  e<  aJL. ^^... — 1^ 

2.  Mabtxbs  X2r  CHiKcnYw— Uader 
the  sUtute  of  1836,  ntstos  n 
chancery  had  general  aatkrityto 
take  the  acknowledgment  of  dm 
Qray  y.  Stwertial.., .M.^.l<i 

8.  BsKD  ov  Iksavs  Fbbsov^Ai 
deed  of  a  person  of  unsoBod  bib^ 
not  under  guardianships  eoor^Bi 
seisin  to  the  grantee:  loek  deed 
being  yoidable  only,  and  sotTttfL 
Stmen  «l  oX.  t.  Pmi^hnaddJSi 

4.  W»AKKKBSoyMiin)--Mi«w- 
ness  of  mind  is  not  idio^  ^^ 
sanity,  nor  does  it  amoaai  tou^ 
soundness  of  mind,  vitUs  tk 
meaning  of  the  law,  Aod  w 
weakness  is  not  enoogk,  9i  iM( 
to  avoid  a  deed.........— ..-'^ 

6p  FRAtTD.— a  deed  procmtd  by  \» 
fmoA  of  the  grantee  if  set  ^ 
but  yoidable  only,  and  eoorc' 
a  seisin,  which,  in  the  tadiof » 
innocent  purchaser.  wiUioot  w^ 
may  become  a  good  tUla....*../^ 

6*  IjrsAHK  FkB802r»-CoiTEicnor 
The  deed  of  a  person  of  obm*'' 
mind  may  be  ayoidod  by  th0#i*^ 
tor  himself  or  his  legslitfni"^ 
Uyee,  though  the  estMenA;  bve 
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pMMd  lato  tte  kMte  of  »  taM  Ab 
pmhaMrfbr*  T«liubl« eonaider- 

7.  Bbid— DzLiTXBT  ov.— Ordina- 
tilj,  IheqnftUonM  to  the  delWery 
of  a  deed  is  one  of  faot^  to  be  de- 
termined tor  Uie  jury,  but  it  may 
arise  in  a  form  to  present  only  a 
question  of  law  Anr  the  oonrt)  or  it 
may  present  a  mixed  question  of 
lav  and  &ei»  in  which  case  the  jnxy 
determines  the  fact,  and  the  oonrt 
the  law  arising  upon  the  faots  as 
proTod ^ „,„\lh%d. 

8.  Sams. — ^Ihe  law  does  not  prescribe 
any  partioolar  form  of  words  or 
aetions  as  neeessaiy  to  eonstiiate  a 
delivery.  Anything  done  by  the 
granter,  firom  which  U  is  apparent 
that  a  delivevy  is  therein  intended, 
either  by  words  or  acts,  or  botheom- 
blnedy  is  snflident Ibid, 

9.  8am&— An  aetttaldeliYcry  l^  the 
hosband  to  the  grantee,  of  a  deed 
exeeated  by  the  hnsband  and  wife, 
of  the  wife's  land,  will,  in  the  ab- 
sence of  fraud,  be  deemed  •  delir- 
enr  by  the  wife  also^ IJrid. 

10.  Sams— LsAYiva  Dxkd  tob  Bb- 
CX)BD.— The  learing  of  a  deed  for 
record  at  the  reoorder's  office,  by 
the  grantor,  is  at  least  a  prima /am 
deliTory  to  the  grantee;  such  act 
being  regarded  1^  the  law  as  an  on- 
conditional,  delirery  to  a  third  per- 
son for  the  use  of  the  grantee  iM. 

11.  Syidxvcs— Bbooud  or  Dxkd. — 
!fhe  record  of  a  deed  may  be  given 
in  CTidence  without  accountimtfor 
die  absence  of  the  original.  fFm- 
9h^  ei  «l  T.  CUndaminff^ 489 

DEUYERT. 

MffWKKtii^  le  jpfHMfpa^  da  ceiioMsa  to 
proemn  eliUr  sors^.  As  SvBxrr, 
2,3. 

1.  DsMUBKn  TO  Pimv  ov  Piba- 
onAPB.^Vnder  ear  present  psao- 
dcc^  a  deaiQxrer  wiH  not  lie  to  a 

eef  apaiagraph  of  a  pleading, 
regsMlBgeaah  separate  breach 
sasignad  in  b  oonpiiiiiit  on  an  ad- 
aiiatelnAaKa  hmL  taksB  ia  eon- 


ntetioa  with  the  iatrednctory  aver- 
ments,  as  a  separate  paragraph, 
eontainijig  a  distiaet  cause  of  ac- 
tion, a  demuner  may  be  properly 
filed  to  each  breach*  iimet.  TWon, 

AMr  ^  Oidkam 66 

2.  AJudgmentonademnrrertoagood 
answer  is  a  bar  to  a  subsequent  suit 
for  the  same  cause  of  action.  Wil- 
wn  T.  Mm^. 15G 

8.  GOPTOF  WBimvISSTBUMBHTw^ 

The  omission  to  file  a  copy  of  the 
written  instrument  upon  which  a 
pleading  is  founded  may  be  taken 
advantage  of  by  demurrer.    Sio- 

wrighieialY.  Chjfvtan,,^ 414 

4.  Eulings  upon  demurrers  to  plead- 
ings need  not  beassigned  as  reasons 
for  a  new  trial.    Thau  t.  Stiver 

ti  <a 174 

6.  The  filing  of  a  demurrer  to  an 
amended  complaint  counting  upon 
a  cause  of  action  which  accrued 
subsequent  to  the  service  of  the 
summons,  is  a  waiver  of  the  right 
to  a  continuance.  FarringUm  v. 
jGTovittfM..... .,•••«.• 258 

6.  DxrscT  or  Fabtxxs.— If  a  defect 
of  parties  be  not  objected  to  by  de- 
murrer, or  answer,  the  objection  is 
waived.    Qrcnu  v.  Buby  et  al.  418 

DB8CENT8. 

1.  EZSmnOB— BlQBTTOPOBSaBBIOV 

or  Bbal  Estatb.— Real  estate,  un- 
less otherwise  disposed  of^  goes  to 
the  heirs,  and  not  to  the  executor, 
and  a  mere  power  given  to  the 
executor  to  sell  real  estate,  does 
^  not  give  him  a  right  to  the  posses- 
sion thereof.  To  entitle  him  to 
such  possession,  the  land,  or  its 
usufhict,  must  be  expressly  given 
to  him  by  the  wilL  Rubottom  v. 
Morrow,  AdaCfffe 202 

2.  Statuts  or  Dxscxxts.— JTortin- 
dale  V.  MartindaUf  10  Ind.  566,  and 
Ogle  V.  Stoope.  11  id  880,  affirmed. 
RoekkUl  V.  NOeon  et  al 422 


DIUGENCB. 
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DnroRcs. 


i.  HonAMB  AMD  Wrwm^VoutcxL, 
The  gfUMnl  rale  U  UiAt  the  domi- 
eil  of  the  wif»  ib  determiiked  bj 
tliftt  of  tlie  hiubuid.  This  rule 
Teenlts  from  the  legal  identity  of 
hnsbftiid  and  wife,  conttitating 
them  one  person  in  law,  and  from 
her  dutj  to  dwell  with  him.  Jmt- 
ne$$  T.  Jnmeu 866 

2.  DiTOBOX — JuBisDtcnov.  —  But 
where  there  has  been  a  final  sep- 
aration of  hosband  and  wife,  and 
thej  haye  their  actual  permanent 
residenoe  in  different  states,  the 
domicil  of  the  husband  cannot  be 
regarded  as  fixing  that  of  the  wife, 
so  as  to  confer,  or  oust,  the  juris- 
diction in  a  suit  for  dirone^IbitL 

3.  8ami— CB088  FlETinov.— -It  is  not 
necessary,  under  our  statute,  that 
the  defendant^  in  an  action  for  di- 
Torce,  should  be  a  resident  of  this 
state,  in  order  to  file  his  cross  pe- 
tition, and  obtain  the  affirmatiTo 
relief  which  it  may  author- 
ise  Ibid, 

4.  GoMMOH  Plxas  Coubtb— Jttbis- 
DiGTiov.— -The  Courts  of  Common 
Pleas  hare  jurisdiction  of  suits  for 
diToroe.    JBwm^  t.  JSwmgf 468 

6.  CoDK. — ^The  proceeding  for  diTorce 
is  so  far  special  as  to  allow  all  the 
proTisions  of  the  dirorce  act  to 
have  their  f^U  force,  unaffected  by 
the  code Ibid. 

6.  Jurisdiction — Diyorck. — The 
residence  of  the  plaintiff  and  not 
that  of  the  defendant,  determines 
the  jurisdiction  in  suits  for  diTorce. 
Process  may  be  serred  in  any 
county  in  the  state,  and  service  by 
copy  is  personal  serrice.^ Ibid, 

7.  Sams— NxwTbials.— Section  99 
of  the  code,  which  proTides  for  re- 
lieving a  party  Arom  a  judgment 
taken  against  Mm  through  hfi  mis- 
take, inadvertence,  surprise  or  ex- 
cusable neglect,  and  section  866, 
which  provides  for  granting  a  new 
trial  within  one  year,  on  cause 
shown,  do  not  apply  io-deorees  for 
divorce Ibid, 

&  Alimony — Cubtodt  ov  Chil- 
DRXN.^The  order  as  to  alimony 
and  the  custody  of  children,  which 
is  only  an  incident  of  the  decree 
for  divorce^  can  be  modified  or  set 


mnf^hf  a 

tion  7  of  the  act  of  _ 
(2  O.  ft  fi.  849,  no4e^) 

DOMICIL. 

8e$  Husband  and  Wm^  9,  4. 

DBAPT. 

ENTBTBOOIL 

Where  a  mortgage  is  loft  forrooord 
with  the  recorder,  and  is  entered  by 
him  in  the  entry  book,  as  reqnired 
by  the  statute^  it  must  be  deemed  to 
be  recorded  from  the  date  of  its  re- 
ceptiouy  as  noted  on  the  entry  book, 
and  no  iigury  can  result  to  any  one 
fipom  a  fidlnre  of  the  recorder  ae- 
tnally  to  reoc»d  the  instrumeni. 
Keuler  v.  Tks  SiaU  »  reL  WU- 
Mll^ SIS 

EQUITY. 

Nothing  undone  will  be  looked  upon 
in  equity  as  done^  but  what  ought 
to  be  done^  nor  except  in  f  aTor  of 
those  who  have  a  right  to  pray  that 
it  shall  be  done.  AsUer  <(  «i  v. 
Baki -299 
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ESCEOW. 
SeeDem-dorfeialY, 

ESTOPPEL. 


1.  GASNiBHnB.— Proceedings  in  at- 
tachment. Answerby  the  garnishee 
that  he  was  not  indebted  to  the  at- 
tachment defendant  B^ly,  by 
way  of  estoppel,  that  the  garniehes^ 
before  the  suing  out  of  the  writ  of 
garnishment,  had  admitted  to  plidn- 
tiff  that  he  was  indebted  to  the  at- 
tachment defondant,  and  that,  if 
gamisheed,  he  would  pay  the  money 
to  the  plaintiff. 

jr«U;  that  the  liMta  set  iq»  in  the  re- 
ply did  not  estop  the  gemiiftee 
from  denying  an  indebtedness  lo 
the  principal  defendant.    Xmpwt. 

3.  8AXB.— Toestopai 
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aftmiing  » tonkwjVMe^  on  arriTiiig 
at  ftiU  sgtty  some  aet  musi  hare  been 
4one,  or  tliere  mnst  bare  been  some 
ODiiBsion,  after  reaching  majority, 
which  would  work  ii^Jury  to  the 
person  in  possession  under  color  of 
iitle^  rendering  the  disaffirmance  a 
fraud  upon  him.    Miles  t.  Idnffer- 

Stan. 885 

8.  Habbdu)  Woman — Disavtibm- 
AVCEOV    Died  Exscutxb    bt, 

DlTBIHO  COTBBTirBB  AVD  MlKOB- 

irr.— Though  under  our  present 
statute^  a  married  woman  may  dis- 
affirm a  conTeyanoe  made  by  her 
during  minoritr,  and  bring  an  ac- 
tion to  recoTerthe  lands,  withoutthe 
•asenti  and  eren  against  the  will  of 
her  husband,  yet  she  will  not  be 
estopped  from  ayolding  the  oouTey- 
ance  merely  by  an  omission,  for  any 
length  of  time,  during  her  ooTer- 
ture^  to  disaffirm  it»  unconnected 
wiili  any  other  cireumstances^iMciL 

i.  Sambk— An  infitnti  being  a/MMeo- 
vert,  Joined  with  her  husband  in  the 
conTcyanoe  of  her  land  to  A,  who^ 
subsequently,  without  her  knowl- 
edge^ oonreyed  it  to  B.  Near  ten 
rears  after  attaining  to  frill  age, 
being  still  eoverif  she  gare  notice  to 
B  of  her  intention  to  aydd  the 
deed,  and  commenced  an  action  to 
recoTcr  possession  of  the  land. 
Some  slight  improTomenta  had  been 
made  upon  it  after  she  conreyed  it, 
of  whicn,  howcTcr.  she  knew  noth- 
ing. She  had  resided  within  four 
miles  of  the  land  for  two  years  af- 
ter she  arriTcd  at  ftill  age,  and 
within  ten  milee  of  it  op  to  the  time 
of  trial. 

Heldf  that  she  was  not  estopped  by 
these  circumstances  from  asserting 
title  to  the  land.. Ibid. 

SVIDENCB. 
Proving  foreign  $UUuU,    See  UaUBT. 

1.  Where  there  is  a  olear  conflict  in 
the  oTidenoe^  the  Supreme  Court 
will  not  disturb  the  finding  beiow. 
Trinkr  t.  OmMm 97 

2.  Sale  of  Liqvob  to  Mzhob— Btz- 
DBHOB^^In  a  prosecution  fbr  sell- 
ing iatoxioatiBg  liquor  to  a  minor, 
the  defendant  asked  the  prosecu- 
ting witaesi  to  whom  tha  liquor  was 


alleged  tohaTobeen  sold,  whether 
he  had  not  roted  at  the  general 
elections  for  two  years  past. 

ffeldf  that  the  eyidence  sought  by  the 
question  was  proper:  1st  To  im- 
peach the  statement  of  the  witness 
that  he  was  a  minor;  and,  2d,  as 
tending  to  show  that  the  defendant 
sold  the  liquor  in  the  bona  fide  be- 
lief that  the  party  was  of  age. 
BroumY.  The  State 113' 

8.  TE2fDXB.--The  tender  of  an  amount 
of  money  in  discharge  of  a  debt  is 
an  admission  of  the  amount  due, 
but  is  not  Gonclusiye,  and  if  too 
much  has  been  tendexed,  no  obli- 
gation is  created  to  pay  or  keep 
good  the  whole  amount  tendered. 
AbelY.  Opaetux 260 

4.  Bbcx>bi>,— A  properly  certified 
copy  of  an  affidayit  which  had 
been  filed  in  the  Supremo  Gourt^  as 
the  basis  of  a  motion  to  reinstate 
a  case  which  had  been  dismissed, 
was  giyen  in  eyidence  against  the 
party  who  had  made  it^  in  an  ac- 
tion in  the  lower  courts 

Eeld^  that  as  the  affidayli  was  not 
connected  wiCh  the  case  on  trial  by 
other  eyidence^  it  was  irreleyant, 
and  as  it  could  properly  haye  had 
no  infiuence  in  the  case^  it  will  be 
presumed  that  it  had,  in  fact,  none. 

Held^  also^  that  as  it  did  not  appear 
that  any  motion  was  made  upon 
the  aifidayit  to  reinstate  the  case, 
and  as  the  case  dismissed  was  no 
longer  infieri^  the  affidarit  was  not 
the  fragment  of  a  record,  but  an 
isolated  paper.  Thorn  etal.y.  Wil- 
eon'e  Exemtor 828 

5.  BsGOBD  ov  DxxDw— l%o  record  of 
a  deed  may  be  giyen  in  eyidence 
without accountlngfor the  absence 
of  the  origintl.  WineUp  t.  GZm- 
denming 489 

6.  BxoxiPT.— When  a  package  of 
money,  in  a  sealed  enyelope^  is  re- 
ceiyed  by  a  common  carrier  for 
transportation,  and  a  receipt  is  giy- 
en, reciting  that  the  package  is 
<<said  to  contain"  a  giyen  amount, 
the  recital  is  not  prima  fade  eyi- 
dence that  the  package  did,  in  fact, 
oontain  the  amount  named.  iMzg- 
enUd  y.  The  Adame  Expreee  Com' 
p&Kff 447 

7.  OftiiinrAi.  Law— OoPT  of  Wxit- 
uro^— The  oourt  cannot  compel  the 
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4ef«Ml«U  ift  m  ofiviiiftl  _ 
tion  to  prodnoe  An  instroiiMiii  in 
writingi  ia  lais  poMatsioiii  to  be 
used   in   eTidenoe  »gftijisi    hiai. 

MeCfimtU  r.  lU  8isU^ 600 

8.  Laboxst— Pboov  of  Govrjun 
ov  Bavs  Kotx&«— On  %  trUl  for 
the  laroen  J  of  tmnk  noto^  or  other 
written  inBtromentSi  wiiero  the 
stolen  property  is  alleged  to  be  in 
the  poBseseioa  of  the  soooBed,  parol 
OTidence  may  be  giren  of  the  con- 
tents of  the  notes  or  writinge, 
withont  notice  to  the  sccnsed  to 
produce  them Jbid. 

EXECUTION. 

1.  LBTT.-*Aftersn  ezeontion  in  the 
Imndsof  theeherHf  has  been  leriod 
on  property,  he  has  a  right  to  pro- 
ceed with  the  collection  thereof, 
until  legal  steps  are  taken  to  arrest 
his  action  in  the  premises,  and  he 
is  not  bound  to  take  eyen  the  re- 
ceipts of  the  Judgment  pluntiff. 
Kirkmdr.  Bobkuonetal 106 

2.  SHXBirt'sFomrsAOB.—- Wherethe 
Judgmentdefendaati  for  the  purpose 
of  inducing  the  attorney  of  the 
judgment  plaintiif  to  aoeept  the 
money,  promises  to  pay  the  coats, 
the  sheriff  is  enUtled  to  his  pound- 
^e IM, 

8.  SxBMPTKur.^Whcre  property  is 
claimed  by  an  execution  debtor  as 
exempt  fr<»a  sale  under  executions 
then  in  Hm  hands  of  the  sheril^ 
^nd  is  set  off  to  him  ss  exempt,  it 
is  relieTed  ftom  the  lien  of  the  ex- 
ecutions.   HaU  et  <U  ▼.  JI<m^h^lZ 

4.  6alb  ok  iKsuyriciSNT  Ko- 
Txcs. — ^A  sale  of  personal  property 
on  execution,  to  the  execution  cred- 
itor, on  a  noUce  of  but  nine  days  of 
the  time  and  place  of  sale,  is  void. 
Keen  et  al.  t.  Fr«$io»  U  al M5 

EXECUTOBfl  AND  ADBilNISTRA- 
T0B8. 

1.  Kkntb.— The  administrator  of  a 
deceased  tenant  cannot,  b^  selling 
and  assigning  the  leaso,  xielieTe  him- 
self from  the  Obligation  to  pay  rent 
accruing  subsequent  to  the  death 
of  his  intestote.  CarUm  t.  ImpU  ei 
oZ Ji^ 

2.  BzBoirroE's  Bovx>— Liabiutt  ov 
SuKSTT.— The  surety  on  the  4Nr^- 


ef  wieBMStorisMifia. 
ble  for  the  misappropriatloB  of 
money  reoeiTed  firsm  thesaleof  vaal 
estate^  unless  such  sals  was  dlraei- 
ed  by  the  wilL     Aaas  t.   9V*m» 

^dSI  T  Iff  OkImSI*** ••••••  •••••••••••aOO 

S.  Sun  Tossr  AfliMiBxroKr.— Suit 
by  n  legatee  against  the  adwinis- 
trator,  and*  creditor  of  the  estate^ 
aUeging  that  the  adminiatntor  hsd 
ftttudulfltttbr  allowed  and  paid  the 
creditor's  clum,  knowing  it  to  be 
uijust,  aad  that  by  such  payment 
the  assets  of  theeatatowoald  be  so 
reduced  as  to  be  insnflioient  to  pay 
plaintiff'slegacy.  Prayer^  that  the 
allowanoe  <tf  the  slatiB,  and  the  re- 
pert  thereof  1^  the  administrater, 
be  set  asidsb  and  the  plaiatiff  al- 
thsdAn. 


lowed  to 

AML  that  the  plaintiff  showed  a  avf- 
flcientlntSNsttoenaUehlm  tosus. 

BM,  alsoi  that  as  the  relief  soiq^ 
could  net  have  been  cbtained  1^  aa 
appeal  ftom  the  «rder  of  the  court 
alloi^ttg  the  cl^m,  the  vemedy 
sougB  was  an  appropriate  one. 
B9a%AimWH9iy.A9enHwt..M 

4.  LllBIUTT  VoB  lioes  BT  FnuL — 
An  administrator  must  be  held  to 
adopt  such  precantioB  against  the 
loss  of  proper^  by  fire,  as  pmdont 
men  are^  under  similar  oircum- 
sUnces^  accustoBMd  to  exercise. 
BuOtcUm^.  Mnf99iMAAHiT .202 

6.  Samb.— Bnm  or  Kxal  Eb- 
TATX^— Ordinarily,  an  administra- 
tor is  not  chargeable  with  the  rents 
of  real  estoto  accrued  during  his 
administration.^ /MdL 

6.  SxXCUTOn.— RlGHTToPonXBBIOH 

OF  Bsix  Est  ATB.— 'Beal  estate^  on* 
less  otherwise  disposed  oi;  goes  to 
the  heirs,  and  not  to  the  executor, 
and  a  mere  power  glTen  to  the  ex- 
ecutor to  sell  real  estote,  does  not 
giTC  him  a  right  to  the  possession 
thereof  To  entitle  him  to  such  pos- 
session, the  land,  or  ito  nsufhioti 
must  be  expressly  giTcn  to  him  by 
^no  iviu«*««««a*.  •••«••  •••«•••.  •..••«.^sts. 

7.  That  an  administrator  oan  aeithsr 
read  nor  write  is  not  good  oanse  te 
his   remoTaL     <9nyy  r.   ITtlsaRi 

8.  Wmnm.— In  a  suit  against 

SBifWutoTi    mssB  a 
with  the  testator,  whssa  lbs  Jade- 
if  tho plaintiff  r     *^ 
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«r,  must  go  agftliif  i  the  testator's 
estate,  the  executor  is  not  a  compe- 
tent witness,  unless  called  to  testify 
by  the  opposite  party,  or  by  the 
court.  Tham  et  ol  r.  WUton^M 
E^T 828 

9.  ADMiNnrrBAittt's  Boxd.— A  suit 
may  be  maintained  on  the  bond  of 
an  administrator,  Joint  and  sereral 
in  its  terms,  against  one  or  all  of 
the  obligors.  TKt  Slate  ex  rel  ifo- 
Jieal  ei  aly.  Bennett  et  at 883 

10.  Sams. — ^The  heirs  at  law  of  an  in- 
testate may  sue  upon  the  bond  of  the 
administrator,  to  recoyer  for  assets 
oonyerted  by  the  administrator  to 
his  own  use,  and  for  which  he  has 
failed  to  account Ibid. 

11.  Samb.— Suit  AOAiirsT  a  Subxtt. 
In  a  suit  against  a  surety  on  the 
bond  of  an  administrator,  the 
.breach  alleged  In  the  complaint 
was  that  there  had  come  to  the 
hands  of  the  administrator,  assets 
of  the  yalue  of^  ftc.,  which  he  had 
conyerted  to  his  own  u^e^  and 
wholly  failed  to  account  for. 

Heldf  that  tbe  breach  was  sufficient 
.• Ibid. 

EXEMPTION. 

Where  property  is  claimed  by  an  exe- 
cution debtor  as  exempt  fh>m  sale 
under  executions  then  in  the  hands 
of  the  sheri£^  and  is  set  off  to  him 
as  exempt,  it  is  relieyed  firom  the 
lien  of  the  execution.  HM  et  at  y . 
Hanfih 278 

EXPRESS  GOMPANIE& 

See  Common  Oabbubs. 

P 

PBIiONT. 

See  OoHTBACT,  2.  See  OBiMDrAL 
Law. 

FEME  COVERT. 
See  HusBAJiD  axd  Wivb. 

FENCES. 
8oe  Railboabs,  8,  4,  6,  6,  7. 
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FIXTURES. 

A  erected  a  mill  upon  land  owned 
by  B,  under  a  parol  contract  that 
if  B  should  pay  off  a  certain  Judg- 
ment which  was  a  lien  on  the  land, 
and  should  then  conyey  to  A  an 
undiyided  half  of  the  landj  he,  B, 
should  become  the  owner  of  one- 
half  of  the  mill.  Until  the  judg- 
ment was  paid,  the  mill  was  to  re- 
main the  indiyidual  property  of  A. 
B  failed  to  pay  the  Judgment,  and 
the  land  was  spld  upon  an  execu- 
tion issued  thereon. 

Held,  that  after  the  sale  of  the  land 
on  the  execution,  the  miU^  thoush 
standing  upon  the  land,  was  the 
personal  property  of  A^  who  had 
a  perfect  right  to  remoye  it  firom 
the  land. 

Held,  also,  that  A  had  -acquired  no 
interest  in  the  land  as  a  purchaser, 
and  his  right  to  remoye  the  mill 
did  not  depend  upon  the  law  in  re- 
lation to  fixtures  erected  by  him  as 
tenant,  but  upon  the  eonitaet  by 
yirtue  of  which  he  acted.  Yater 
et  al.  Y.  Mullen 277    ^ 

FORMER  RECOVERY. 

1.  A  judgment  on  a  demurrer  to  a 
good  answer,  in  fayor  of  the  party 
pleading  it,  is  a  bar  to  a  subsequent 
suit  for  the  same  cause  of  action. 
Wilson  y.  May^ 156 

2.  New  Matteb. — ^That  new  matter 
is  introduced  in  the  second  suit  does 
not  preyent  the  former  recoyery 
from  operating  as  a  bar,  to  the  extent 
of  the  points  inyolyed  in  the  former 
case. /6M. 

FORWARDERS. 

See  Common  Cabbixbb. 

FRAUDS,  STATUTE  OF. 

1.  Statutes  against  fhtud  cannot,  as  a 
general  rule,  be  pleaded  to  protect  a 
fraud.    Oray  y.  Stwer  etal 174 

2.  A  took  from  B  a  chattel  mortgage, 
which  he  failed  to  haye  reoorded 
within  ten  days  after  its  execution. 
B  sold  the  mortgaged  property  to  C, 
and  took  his  note  for  the  price.  Sub* 
«eq«eBily,  0  agreed  with  A,  orally, 
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to  BorMBder  tiM  proptrty  to  him, 
if  he  would  toko  ap  and  deliTor  to 
hiM,  C,«lMiiotogiTea  by  him  to  B. 
A,  itt  puMftnoe  of  iho  ftgreemoiit, 
took  up  thonoteiAodtoadoiod  it  to 
G,  who  leteed  to  oiifToiider  the 
property.  Snitbgr  A  toreoorerthe 
Tftlne  of  the  propertj. 

mn  thattheoontrMtbelweemAftml 
C  WM  not  %  oontnet  of  aale^  bet 
en  ftgreemont  on  the  pttt  of  G  to 
welTO  hieelftim,  »iidellow  A'e  mori- 
gttge  to  tftke  effMtvpon  the  proper- 
ty, ftnd,  hmioe,  wm  Boi  within  the 
stfttuto  of  frauds.  (Hmrk  t.  Jhff- 
/^ .271 

3.  OovTEAOV.  — Will. — A  ngreed 
oimlly  with  B^  in  eonsidemtion  thnt 
the  Uitor  wonld  eontinne  to  liTO 
with  him  M  n  leborer  on  his  farm, 
thnt,  in  Addition  to  the  umwl  weges 
Ht  eneh  tnbor,  he  would  lenre  to  B, 
in  hie  leet  wUl,  the  snm  of  $600. 
Bait  bf  B  ngainst  the  exeoatore  of 
A,  nUeginc  that  he  lied  oontinned 
to  live  with,  end  labor  for,  A,  npto 
the  time  of  hie  death,  and  that  A 
had  fkiled  to  make  the  promised 
provision  in  his  wilL 

BMf  that  the  agreement  was  not  af- 
feoted  by  the  statuto  of  frauds,  let, 
beoanse  it  had  been  performed  by 
B ;  and  2d,  beoause  it  was  snoh  an 
agreement  as  ndght  haTobeen  per- 
fbrmed  within  one  year,  by  Um 
deathof  A.  BiM t.  Uimite$  Exte- 
280 


FBAUB. 

am  G0MTBi.CT>  10. 

1.  A  took  a  oont^qyanoe  of  lands  from 
his  brother-in-law,  B^  for  a  oonsid- 
eration  equal  to  only  one-half  of 
their  Talue,  and  was  informed,  at 
the  time,  of  the  intention  of  B  to 
aToid  the  payment  of  a  debt  then 
in  sult^  upon  whieh  judgment  was 
afterward  reooTored. 
A^  that  the  transaotion  mns^ihe  re- 
gMdedasfhkudukBi.  Bf^it^.  Aw- 
ed||f.M».**.  •••••••••«•••••«'•••••  ••••••"••iBio 

/  2,  Dbbdw— A  deed  preoured  by  the 
tend  of  the  grantee  is  not  roid, 
but  ▼oidabto  onJly,  and  eonr^ys 
•Misin,  whieh,  in  the  haodsof  an 


nie 


innooeni  poNhMsr,  wilhoii  aidR, 
may  beoesM  a  good  title  Bmmnt^ 

8.  BascDiHOV^ — It  is  a  t 
that  a  oontraot  will  netbe  1 
ed,  eren  for  finud,  unkss  (hsMi- 
tracting  parties  ean  be  pet  in  iMi 
fuo^  nor  then,  unless  the  t^]i»- 
tion  for  a  reaeiasion  be  made  vityi 


a  Teasonable  tune,    iwllm  y.m»- 

Wv  *.«••••••••••  •■•••■••■•••••••••••.•..••wis 

4.  Samb. — DxuoxvoB. — A  psity 
who  seeks  the  aid  of  the  eonta 


apel  thereeeissionof  aemtiM^ 
for  fraud,  must  ahow  that  hi  hs 
ezereised  at  least  reasonsUt  dDi- 
genoein  aeeertaining  the  lhct%  if 
readily  within  his  power,  aadtia 
he  has  been  prompt  in  seekugUi 
remedy,  after  the  fiMtseonstitiliiv 
the  fraud  were  dieeorered.  Ai 
relief  is  granted  to  the  Tiftkil 
but  denied  to  the  negligent... W 


QAMINa. 

Gamiho  OoBntACT.— a  eoDtiael  ar 
the  sale  of  p<^perty  iatfodid  a 
be  used  for  the  purpoee  of  gimiig 
is  not  Toid  under  the  statata  of 
Indiana,  though  the  seller  at  tk 
time  of  sale  was  inlbraed  of  thi 
purpose  to  whieh  the  propeity  w 
to  be  applied.     VKekd  t.  JSM-.1 

GABKIBHHENT. 


GIFT. 
An  ezeeuted  gift  from  hosbead  a  wift 
eannot  be  roToked.    ^qfairf*^*^ 

T.  JiTlMMMU»»*««a*.»««.>>».*>«*"  '^^ 

GBAND  JUBT. 

1.  OovsuLTATZOird-^bstoBailteUMi 
of  the  grand  jury  are^  by  Uw,  a- 
oret,  and  iije  not  oompetrnt  <«  a- 
quire  into  the  amount  of  eridna 
an  w&ioh  th^  aoted   Ai«w(;r. 

2.  iHBTBUcnoKS  Ta— It  ii  tla  do^ 
of  the  oourt  to  instnottkesittd 
jury,  but  a  ftiilnre  to  do  00  doa  la 
aiFeet  thOTalidity  of  their  pnMiJr 
ments*M*.*«..»««*.*»«.«*««M*««**«***'*|7 

8.  IXDICTMXMT.— To  SB  lodietuw 
the  defendant  pkadedi  U)  0^  >^ 


WSfSSi 


547 


without  eridenoe;  ^d  Sd,  th^i  ao 
▼ote   WM    UJma   b/  Ih0   flMid 


i^i 


^M,  that  Uie  pleat  weep  «>xmotl7 
ntJeotad. 

JETfld;  al«s  ihU  OMietan  of  »  UU 
into  oonrt  bj  the  srand  Jiuy,  duly 
indoned  tor  tfio  teomftii,  lo  evi- 
donoe  tiioi  the  iKBopor  ftomber  hore 
ooncnrred  i&theftndliigy  whiohcan- 
aot  be  eontroTeried  bj  plea.  Ouk 
T.  The  SiaU^ ^ 151 

GUABIHAV  AHD  WABD. 
Sm  TjoanoB,  S,  4. 


maHWATa 

1.  FKAonoB— AmooB  OaBUk— On 
tkefiUngof  ihereporiof  thoTiew- 
«n  before  the  oommieeioiien,  in  a 
woeeeding  for  the  leoation  of  a 
^l^way,  A  i^ipeaied  as  %  Mead 
of  the  eoart)  aad  aaked  to  file  the 
diamisial  of  oneof  the  petitleners, 
aad  to  ehow  by  afidavit  that  an- 
other of  the  petitioaera  wae  not  a 
reeideat  of  the  eouaty. 

EMf  thatae  A  was  aei  aparty  to  the 
reoord  ho  had  ao  right  to  be  heard 
ia  the  ease  at  that  time.  LUOe  t. 
Wewjwea  - 146 

2.  PavRHMi  VML— JmooDionoa  or 
BoABD.— On  the  trial,  ia  the  Cir- 
oait  Goart,  of  aa  Mplioatioa  for  die 
loeatioa  of  a  hichwaj,  the  defen- 
dant ftled  the  afidaTit  of  oneof  the 

Setitioaeri  that  he  wae  aot  a  reai- 
eat  of  the  ooaaty  at  the  time  of 
signing^  &0.,  aad  moved  the  ooort 
to  diemwi  the  oaoae,  oa  the  groand 
that  twelre  resident  freeholders  of 
the  eonnty  had  not  signed  the  pe- 
tition. 
UM^  thatastheoljeetlendid  aot  ap- 
pear on  the  feoe  of  Che  petltloai  it 
should  hare  beea  presented  by  ptea 
,  aad  aot  1 


ia  abatemeat,  aad  aot  by  motion ; 
and  oToa  if  raised  by  plea  it  wonld 
haTO  beea  too  latiu  wider  see.  64, 2 
6.  &  H.,  81. 
ffOd,  aleo)  that  before  a  eooaty  beard 
can  take  Jurisdiction  of  aa  appli- 
eaiionfer  the  looatloa  of  a  hMf 
way,  it  must jipptir,  1st,  thai  notlee 


of  the  sppUeati^a  has  bow  girea; 
2d,  that  twelve  freeholders  of  the 
oonnty  have  sigaed  the  petitioa ; 
aad  6d,  that  six  of  the  peaUoaars 
ace  of  theimmadlato  neighborhood 
ofthoroal. 

MM,  alse^  thai  any  one  interested 
BMy  appear  aad  ooatest  any  of 
ihess  juiiadietioaal  foots,  but  the 
fiadiagaad  jadgaieatof  the  hoard 
upon  Aese  points,  when  entered  of 
reeoid,  is  oondnsiTO  ia  saoh  case. 

MUdf  alse^  that  the  dismissal  of  the 
petition,  br  oneof  the iweWe  peti- 
tioners, will  not  oast  the  Jurisdic- 
tion after  it  has  ones  attached  ■  THd. 

8.  BAiLaoABs^— Fbhces.— The  foot 
thatapablio  higjbway  ruasaloag 
the  side  of  a  railroad  track  does 
aot^  of  itself  show  a  Talid  reasoa 
why  a  feaee  eoald  aotbe  maintaia- 
ed  betweea  the  highway  aad  the 
traofc,  but  rather  shows  the  stroager 
reason  wl^  the  railroad  should  be- 
fonoed.  Imd.  #  CnL  Ji.  M.  Co.  t.. 
McJESm^^ 283 

4.  EaacosvBTSJUf  Qx^-— It  is  not  neoea- 
sary,  under  our  statute,  that  the- 
persons  remonstrating  against  the- 
location,  Taoation,  or  change  of  a 
highwayi  shouldreside  immediately 
on  theliao  of  the  highway  to  belo- 
oated,  Tocated  or  changed,  but  it  is 
enough  if  thsy  reside  in  the  vicin- 
ity, or  within  such  reasonable  dis- 
tsace  thereof  that  they  would  bo 
•ifootad  thereby,  in  t£elr  eoaT»- 
aieaoe  of  tcaveL  or  otherwise^ 
WxU^€t  aZ.  T.  Whiua.. ..8Q6. 

5.  FaAcnoa^— Wherearemoastraaoe* 
agaiast  the  loeatioa,  dhaage,  or  va- 
oation  of  a  highway,  has  been  re- 
eeived  aad  acted  upoa  by  the  board 
of  oemmissioaors,  without  ol^M- 
tion,  it  is  too  late,  after  ii&e  oaseha» 
been  taken  by  an>eal  to  the  Cirmit 
Court,  to  object  that  the  remon- 
strauits  were  aot  nersoas  residiag 
aloag  the  prraosed  highway  ...i&«/^ 

6.  ArrK4];..^The  Tiewers  appoiated 
to  reyiew.a  proposed  change  in  w 
jhighway»  against  which  a  remon- 
stranoe  had  been  Hied,  reported  in 
favor  of  the  proposed  cheage,  pro- 
vided the  petMeasrs  would,  at  thoir 
own  oost,  put  the  new  route  in  as 
good  ooodftionas  the  oId>  otherwise 
•l^ast  the  ehaap.    The  board  of 

thareupon  erdorodi 
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tliat  when  the  oondition  mentioned 
In  the  report  of  the  yiewers  should 
1)0  complied  with,  the  new  route 
would  be  estAbliehed  m  a  publio 
thighway.  At  a  eubeequent  eetsion 
•of  the  board,  one  of  the  original 
jpetitioners  filed  his  petition,  allege 
ing  that  the  condition  had  been 
.complied  with,  and  asking  that  the 
new  route  be  accepted  and  estab- 
lished, and,  thereupon,  the  board 
ordered  that  the  new  route  be  estab- 
lished and  kept  in  repair  as  a  pub- 
lic highway.  Within  thirty  days 
after  this  last  order,  the  remon- 
strants appealed  to  the  Circuit 
Court. 

JS^idf  that  the  appeal  was  taken  in 
time. 

Meldj  also,  that  the  Tiewers  had  no 
authority  to  make  their  report  in 
favor  of  the  utility  of  the  road  de- 
pendent upon  the  opening  of  the 
Toad  by  the  petitioners Ihid, 

7.  Publio  Utility. — ^In  determin- 
ing whether  a  proposed  highway 
will  be  of  public  utility,  though  it 
is  necessary  to  consider  the  wants 
of  the  particular  neighborhood 
which  desires  it,  yet  the  interests 
•of  the  community  outside  of  such 
neighborhood  ought  not  to  be  disre- 
•garded.  Oronley  et  ol.  t.  CBrUn 
et  <d 826 

)8«  Sams.-— That  cannot  be  deemed  a 
liighway  of  public  utility  which,  if 
•established,  would  render  unfit  for 
use  another  of  much  greater  im- 
portance, (as,  for  example,  an  im- 
portant line  of  railway,)  or  make 
the  transit  of  passengers  upon  the 
latter  seriously  dangerous Ibid, 

0.  SAHB...ETen  if  -the  ground  used 
for  a  railway  CFwned  by  a  priyate 
•corporation  might  be  appropriated, 
in  whole,  or  in  part,  for  a  common 
highway,  under  the  right  of  emi- 
nent domain,  yet  it  cannot  be  thus 
appropriated  without  being  raid 
for Ibid. 

10.  Utilitt— DAiiAOBS.~In  decid- 
ing whether  a  proposed  highway 
will  be  of  public  utility,  the  dam- 
ages which,  if  it  were  established, 
would  have  to  be  paid  for  the  land 
appropriated,  ought  to  be  taken 
into  consideration. Ibid, 

11.  Sams— AppBAL.-^On  a  petition 
to  the  county  beard  for  a  highway, 


yiewers  were  appointed,  who  re- 
ported that  the  road  would  not 
be  of  public  utility,  and  asseased 
damages  in  fkyor  of  certain  of  the 
persons  through  whose  lands  it 
would  pass.  The  board  decided 
that  the  road  should  not  be  estab- 
lished, unless  the  petitioners  would 
pay  such  damages.  The  petition- 
ers then  took  an  appeal  to  the 
Court  of  Common  Fleas. 

n$H  that  under  secUon  26  of  the 
highway  act,  (1  G.  &  H.  864,)  the 
appeal  would  lie. Ibid, 

12.  jPSAcnos.— -In  a  proceeding  to 
establish  a  highway,  an  objection 
that  the  names  of  the  persons 
through  whose  lands  itwUl  ptss 
are  not  sufficiently  denoted  in  the 
petition,  is  waived  if  not  made  be- 
fore the  appointment  of  yieweia, 
especially  if  not  made  by  such 
persons  themseWes lUL 

18.  Inclobubbs. — If  the  viewers 
appointed  to  lay  out  a  highway  find 
an  <'incloeure"  on  the  route  pe- 
titioned for,  the  owner  of  which 
will  not  consent  that  the  road  shell 
be  located  through  it,  and  they  ss- 
certain  that  a  good  route  for  a  rosd 
can  be  otherwise  had,  they  cannot 
locate  the  road  through  such  in- 
olosure ;  nor  can  they  locate  it  upon 
such  other  route,  if  such  route 
would  be  an  essential  departure 
from  the  route  mentioned  in  the 
petition •.••.......MI. 

li.  Sams^— When  the  report  of  the 
yiewers  is  silent  concerning  soeh 
an  inclosure,  it  will  be  presumed 
that  there  is  none^  or  that  the 
owner  has  given  the  consent  re- 
quired  Pnl 

15.  Peactics.— When  the  esse  has 
been  appealed  and  tried  t^  a  ju7i 
and  a  general  verdict  has  been 
rendered  for  the  petitionen,  the 
same  presumption  will  be  enter- 
laineQ.  .....■•  *•««•..«•.  .•.....■.•..••'ei^ 

16.  IvoLoevBXB.-— Where  inquiries 
whether  a  highway  would  be  of 
public  utility,  and  what  damagecs 
if  any,  should  be  allowed,  weit 
submitted  to  the  Jury,  but  the  le- 
monstrants  did  not  ask  that  wj 
question  touching  indosnres  should 
be  submitted, 

HtH  that  no  such  question  could  be 
afterward  raised............ l^ 
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17.  SAM>-JirB]ix>ionoir.-Tlie  oovne 
of  prooeeding  required  by  the 
statute  when  inolosures  interfere, 
is  not  pre-requisite  to  the  juris- 
diction of  the  county  bound  to  es- 
toblish  a  highway Ibid. 

18.  SAiiB.--Jurisdiction  will  not  be 
deemed  to  have  been  acquired  by 
the  county  board  to  establish  a 
highway,  unless  the  facts  necessa- 
ry to  giTe  the  jurisdiction  appear 
afEirmatively  on  the  record Ibid, 

19.  8AliX-SBX8UMFTI0N.-But   whcu 

the  jurisdiction  has  been  obtained, 
the  same  presumption  will  be  in- 
dulged in  faTor  of  the  regularity 
of  idl  subsequent  proceedings  as  is 
entertained  in  onlinary  oases  in 
courts  of  general  jurisdiction  Ibid, 

20.  Nones  OF  PxTinov.— Where  a 
petition  for  the  location  of  a  high- 
way has  been  reoeiTed  and  acted 
upon  by  the  board  of  commissioners, 
without  objection  to  the  sufficiency 
of  the  notice,  it  is  too  late,  after 
the  case  has  been  appealed,  to 
object  to  the  notice.  Smith  ei  oL 
r.  Alexander  etal 454 

21.  Pbaoticx.— If  the  public  utility 
of  a  proposed  highway  is  not  put 
in  issue  by  the  remonstrance,  but 
a  claim  for  damages  only  is  pre- 
sented, the  utility  of  the  highway 
is  admitted,  and  theroTiewers  haye 
only  to  replort  upon  the  claim  for 
damages Ibid, 

22.  Sams.— When  a  person,  not  a 
party  to  the  original  remonstrance, 
is  permitted  in  the  Circuit  Court  to 
become  a  party,  he  occupies  the 
same  relation  to  the  proceedings  as 
the  original  remon8trants......../&ul. 

HUSBAND  AND  WIFE. 
See  SrEcmo  Psbtormahos,  1. 

1.  DsLxrxBX  ov  DxsD.— An  actual 
deliTcry  by  the  husband  to  the 
grantee,  of  a  deed  executed  by  the 
husband  and  wife,  of  the  wife's 
land,  wilL  in  the  abseirae  of  firaud, 
be  deemed  a  deliyery  by  the  Vife 
also.  Somtre  ei  al,  y,  Pumpkrey  et 
al 281 

2.  TiTLS  Boirz>— Qirr.— A  sold  cer- 
Uin  real  estate  to  B  for  |800,  the 
price  to  be  paid  in  labor.  At  the 
request  of  B,  A  executed  to  the  wife 
of  B  a  title  bond,  conditioned  for 


the  eonreyance  of  the  property  to 
her,  on  payment  of  the  price.  Suit 
by  the  wife  for  a  specific  perform- 
ance, alleging  that  about  $250  of 
the  purchase  money  had  been  paid 
by  the  labor  of  the  husband,  and 
offering  to  pay  the  residue  in  money, 
when  &e  amount  should  be  ascer- 
tained. 

Heldj  that  a  husband  may  giye  real 
estate  to  his  wife,  whether  his  title 
be  an  absolute  fee,  or  merely  a  right 
in  equity,  and  the  equitable  estate 
of  B  haring,  in  this  case,  passed  by 
an  executed  gift  to  the  wife,  she 
was  entitled  to  enforce  a  specific 
performance  of  the  bond. 

jE^e^  also,  that  after  baring  made  and 
executed  the  gift,  it  was  not  in  the 
power  of  the  husband  to  rcToke  it. 

ffeldy  also,  that  the  consideration  of  a 
contract  need  not  haxe  moved  from 
the  party  in  whose  favor  it  was 
made,  and  who  seeks  to  enforce  it. 
Raymond  ei  aL  t.  PriUhard 818 

8.  DoMiciL. — ^The  general  rule  is 
that  the  domioil  of  the  wife  is  de- 
termined by  that  of  the  husband. 
This  rule  results  ftrom  the  legal 
identity  of  husband  and  wife,  con- 
stituting them  one  person  in  law, 
and  fh>m  her  duty  to  dwell  with 
him.    Jennete  t.  Jeimeee^ 856 

4.  DlYOBCS  —  JUKISDICTIOir.  —  But 
where  there  has  been  a  final  sep- 
aration of  husband  and  wife,  and 
they  have  their  actual  permanent 
residence  in  different  states,  the 
domicil  of  the  husband  cannot  be 
regarded  as  fixing  that  of  the  wife, 
so  as  to  confer,  or  oust,  the  juris- 
diction in  a  suit  fbr  diTorce....7&«i 

6.  MaBBISB  WoMAK — ^DlSATJlSlf- 
ANCSOF     DSKD    EXSCUTED      BX, 

Dirsnro  Mimobttt.— Though,  un- 
der our  present  statute,  a  married 
woman  may  disaffirm  a  conyeyance 
made  by  her  during  minority,  and 
bring  an  action  to  recover  the  lands, 
without  the  assent,  and  even  againsi 
the  will  of  her  husband,  yet  she  wilV 
not  be  estopped  fh>m  avoiding  the 
oonveyance  merely  by  an  omission, 
for  any  length  of  time,  during  her 
coverbue,  to  disaffirm  it,  uncon- 
nected with  any  other  oircnm-> 
stances.  MiUe  v.  Mv«niMfi.....885 
6.  Saus.— An  infant,  being  a/ssM  eo> 
vtri,  joined  with  hes  homnd  in  the' 
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/,  witlMi  htr  kmnrl- 
•dgt^  mm^9$9A  H  to  B.  Vmt  tan 
/Mia  altar  attaiaiag  to  foU  aga^ 
iMtag  atiO  mttri,  aka  gava  aatiaa  to 
B  af  kar  intaaUaB  la  aToid  Un 
laoouaaMad  aaaatlaBio 
ftnmdtm  af  Um  lawL 
_hi  improTamanta  kad  baan 

JaopaBiiaflarahaaoaTajadil, 

af  wkiak,  hawarar,  aka  kaaw  aoUi- 
isf.  flkakad  laaidadwitkiafoiir 
■flaaaftka  land  far  iwoyaanaf- 
tar  aka  arri^ad  at  ftill  aga^  aad 
witUn  taa Milaaof  Hap  la  tka  tima 
of  trUL 

HMf  tkai  aka  waa  Boi  aaloppad  b j 
Ikaaa  atiawmatiaciaa  ftam  aaawtJBf 
Ulla  la  Ika  laad. Mi, 

7*  BAaTAEDT^ — ^A  maniad  woman 
wukj  proaaaoia  an  aeiion  for  baatar- 
djf  and  ia  a  eompalant  witneaa  to 
prota  non-aaceaa  dj  tha  huaband. 
(Sg^Plf  T.  HU  SUUi  es  rel  Oran- 
tiUmL. 880 

8.  Btenrumo  TBtrar.— A  aonyay- 
anoa  kaTing  baan  mada  in  1886,  to 
knaband  and  wifa.  tJia  kusband,  in 
I860,  azaontad  a  daed,  wbiek,  aftar 
reeitlng  tkai  tka  land  bad  baen  pnr- 
okaaad  Wiik  tka  money  of  tka  wife, 
pnrportad  to  eonToy  and  limit  the 
daaoent  of  tka  land,  on  the  death 
of  him  and  hia  wife,  to  A,  B  and  G, 
the  children  of  the  wife,  to  the  et- 
clnalon  of  hia  children  by  a  former 
marriaca.  Afterward,  the  hosband 
and  Wire  Joined  in  conteying  sep- 
arate pareela  of  the  land  to  A,  B 
and  G. 

EM  that  the  hnaband  held  the  land 
only  as  a  tmatae  for  hii  wife. 

BeH  alao^  iliat  the  aereral  conTcy- 
ancea  to  A,  B  and  G  were  ralid. 
NokUj.  MarrU. 478 


IHBBGILITT. 

See  ItSAHiTT,  8. 

INBIOTMENT. 

See  GuMuiAL  Law. 

1.  Bbtaiuvo^— Lnnon  Law.  ^- In 
an  indietmant  for  retailing  liqnor 
wilkovi  a  U^Onaa,  li  to  adSoiani  to 
akarga  tkftt  it  waa  intoxicaiing  li« 


waa  kaa  Ikaa  a  faart,  wHkaai  avar- 
rimm  Ika  kiad,  ar  azaai  oaanUty 
a^    Tk$aiti9Y.Mm^ J6% 

S.  BaoOKD  09^— An  In^ataMat  be- 
aoBMa  »  paii  af  tka  raaord  wkea 
ilad,  wilkaoiaay  teikar  aetian  ef 
ikaaovi.  Btmmrtr.  n«Aa<f.l42 

8.  Obahd  Jumr^— li  ia  Ika  duty  of 
Ika  aoiiri  to  inairaai  Ika  grand  jury, 
bat  a  Ikilnra  loda  aadoaa  noi  afeet 
Ika  Talldity  of  tkair  pnaaBtaaata. 

Tlmd. 

4.  Bnnnurov.r— T^anlndSateaatthe 
deftndani pleaded,  lal,  Ihalithad 
beanftmnd  by  Ika  graad  Jmy  with- 
out aridanea;  and  Id,  Tkatna  Ttte 
had  baen  taken  by  tka  grand  Jniy. 

Jhld,  tkai  Ika  latarm  of  a  kiU  into 
aonrt  by  Ika  grand  Jury,  dniy  ia- 
doraad  by  tka  foramaB,  la  arideace 
tkai  Ika  propor  nnmbar  kava  con* 
annad  In  tka  finding,  ti^iak  aannet 
be  oonlvo?ariad  by  plan.    Omk  t. 
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1.  IWTAirOT— K0S<-FSAjBAVCa.  — A 

and  B  entered  Into  a  partner- 
ship with  0,  who  waa  an  assist- 
ant qnartermaater  of  the  United 
StalM,  by  which  Ik^  were  to  tar- 
nisk  forage  for  the  naa  of  Ike  army, 
which  was  to  bo  pvrokaaed  of  the 
firm,  and  inapactad  and  receited  by 
C,  aa  snch  qnartermaatar.  At  a 
settlement  of  tka  bnaineas,  the 
profits  of  each  partner  kdng  %IW, 
B,  in  whose  handa  tkay  were,  peid 
oTer  to  G  the  akara  of  A.  to  be  de- 
liTcred  to  him  by  G.  Bolt  bT  A, 
alleging  a  conTOruon  of  Ike  monqr 

Eeii,  that  aplaa  ^  Infiuiay  1^0  wu 
good,  as  the  bailment  waa  of  mooej 
generally,  and  not  of  tipniAs  UOm 
or  eolna,  aa^  tka  Mlnra  la  pay 
OTor  waa  on^  naott-feaaanaa.  S^ 
T.  8(99mumfr  Adm'r^..^ 115 

2.  InrAxub^OxBAnrxBuiroBorBiiD 
Br.-*One  who  haa  diaaflhnaed  a 
eonToyanoe  mada  during  iaSkBCf 
Is  not  required  to  lander  back  the 
purohasa  money  to  anpport  an  ic* 
lion  to  reaoTer  pooMasion  of  tha 
land.    JRIm  t.  Lki^fwrn. 885 

8.  Sams.— TkaelionniatanaelkatlamL 
conTcyad  to  an  Infiuit  kaa  aabie- 
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ffOBMy  btMi  toM  by  Om  grantML 
to  A  peraoA  who  did  not  know  of 
the  dlnhiUty,  wiU  not,  of  itMl^ 
proTOttt  the  ndnor  ftom  diMlBrai- 
ing  tho  BUBO « Ibid, 

4.  SAiat—EBTOPm..—- T6  ottop  tho 
minor  firom  dinffinning  »  oonvey- 
Mioo,  on  aniTing  at  Ml  ngo^  some 
Mt  moBt  haTO  boon  done^  or  there 
mnst  hnve  been  some  omlseion,  alter 
reaehing  minority,  whioh  would 
work  itgnry  to  the  pereon  in  poe- 
•eeeion  nndereolor  of  title,  render- 
ing the  dieaJBrmanee  a  ftaud  npon 
Urn nrid. 

6.  MAnM»T>  WoKAv— DnAwnu- 
AMcm  ov  DnKD  Kxioutkd  bt, 
Dumro  MmosnT^Thongh,  under 
onr  preeent  slatnte^  a  married 
woman  may  diiaArm  a  eonrey- 
aaee  made  by  her  during  minor- 
ity, and  bring  an  aetion  to  reooTor 
the  lands,  withooithe  eoneent,  and 
even  agmntt  the  will  of  the  hus- 
band, yet  ehe  will  not  be  estopped 
from  aToiding  the  o<mTeyanee 
merely  by  an  omission,  for  any 
length  of  time,  during  her  oorert- 
uv€L  to  disaffirm  it,  uneonneetod 
witn  any  other  oiroumstances  Ibid. 

6.  Sams— ]BSTomn..r— An  infant,  be- 
ing a  feme  covert.  Joined  with  her 
husband  in  the  oonTeyanoe  of  her 
land  to  A,  who  subsequently, without 
her  knowledge  oouToyed  it  to  B. 
Kear  ten  years  after  attaining  to 
fuiHl  age,  being  stiU  covert,  she  gaTo 
notioe  is  B  of  her  intention  to 
aToid  the  deed,  and  eommenced  an 
aeUon  to  reeoTer  possession  of  the 
land*  Some  slight  improToments 
had  been  made  upon  it  after  she 
had  oonveyed  it,  of  which,  howoTor, 
she  knew  nothing.  She  had  re- 
sided within  four  miles  of  the  land 
for  two  years  after  she  arriTod  at 
ftill  age^  and  within  ten  mUes  of  it 
up  to  the  time  of  triaL 

Sddf  that  she  was  not  estopped  by 
these  circumstances  flpom  asserting 
title  to  the  land .....^.•./6t£ 

INFORMATION. 
See  Obimixal  Law,  1, 19. 

MvBDBB^— In  an  inlbrmation  in  the 
Ceort  of  Common  Pleas  for  murder, 
the  proeeeuting  attorney  inlbrmed 
theeowt  that  A  B  was  in  eostody, 


and  eottflned  hi  JaO,  ona  ehavge  of 
felony,  without  indiotment,  ftc, 
«Baid  charge  being  described  as 
Mlows:"  A  description  of  murder 
in  the  second  degree  Ibllowed,  but 
the  inlbrmatiin  contained  no  direct 
aTorment  that  the  deftndant  had 
committed  the  crime. 
Aid;  that  the  information  was  bad. 
Fibmr.  TheSttOe, 286 

INJUNCTION, 

1.  PkACTicnr— Wheie  a  restraining 
order  has  been  granted  upon  a  com- 
plaint duly  TeriHed  by  affidaTit^ 
and  an  amended  compUunt  is  after- 
ward filed,  the  objecUon  that  the 
latter  is  not  supported  by  sAdaTit 
cannot  be  raised  by  demurrer.  MM 
etaLr.  Houghs 278 

2.  NxTXSAVCB.— The  statute  proTides 
for  an  action  in  faror  of  any  per- 
son whose  property  is  injuriously 
affected,  or  whose  personal  ei^oy* 
ment  is  lessened  by  a  nuisance, 
and,  where  a  proper  case  is  made, 
the  nuisance  may  be  ei^oined  or 
abated,  and  damages  reooTcred. 
Smik  T.  Uttgerald, 816 

8.  Restraining  orden  and  injunctions 
may  be  granted,  under  our  statute, 
whenerer  it  appears  hj  tha  com- 
plaint that  the  plaintiff  is  anUUed 
to  the  relief  demanded,  and  that 
relief  or  auT  part  thereof;  eoasists 
in  restraining  the  commission  or 
continuance  of  some  act,  tha  com- 
mission or  continuance  of  which, 
during  the  litigation,  would  pro- 
duce great  ii^iury  to  the  plaintilT. 
.•••.iWL 

i.  SeeJBwitffr.  Baitmer^ 469 

6b  Ivjvsonov  Bon>^— AniiOnnotion 
bond  wasenUUed  "SUte  idlndimM, 
CUnUm  county,  A  e.  B." 

SeH  that  the  bond  was  not  Toid  for 
thefaUure  to  stale  tha  name  of  the 
court  in  which  the  action   was 
brought     Wmek^eidL^.  Omda^  ^ 
wng 489 . 

6.  PnAcnoAr-49innr  oiv  IvjTnronov  I 

BonPv-In  an  action  upon  aninjuno* 

tion  band,  it  is  not  neeessary  that 


a  copy  of  m  pneeedlDgs  and  Judg- 
ment  in  the  inJuneHon  eaaa  shomd 
be  filed  with  the  complafait...«/M. 
7.  Bamb^— Daxaobs^— A  hatlag  the 
right  to  tha  psssesrion  of-^artain 
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i<m1  etUte^  under  a  pnrekMa  hj 
title  bond,  wMei^oinecl,  at  the  auit 
of  B^  from  exereieing  that  right, 
and  ftrom  entering  upon  the  land. 

Held,  that  in  a  suit  upon  the  iiguno- 
tion  bond,  A  was  entitled  to  reeorer 
for  an  J  iigury  to  the  poeeeesion,  or 
to  the  land  itaelf,  oaueed  by  the  in- 
junction^ lUd, 

8.  Sams. — An  ixgunotion  having  been 
granted,  to  continue  until  the  de- 
termination of  a  eaae  in  the  Su- 
preme Court,  the  latter  eaae  wm 
subsequently  dismissed,  but  the 
appeal  was  afterward  '^reinstated," 
and  the  case  decided  upon  its 
merits. 

Meldf  that  it  must  be  understood  ftom 
the  record,  that  the  dismissal  of 
the  case  in  the  Supreme  Court  was 
set  aside  and  the  case  reinstated, 
and  this  being  the  case,  the  ii^uno- 
tion  was  continued  in  force,  and, 
Sn  an  action  upon  the  iz^unction 
bond,  damages  accruing  after  the 
dismissal  could  be  recoTered.../Mi. 

INJURY  TO  ANIMALS. 

See  RAiLnoADB. 

INNKEEPER. 

LiABlLiTT  ov. — Suit  against  the 
keeper  of  an  inn,  to  recoTer  the 
Talue  of  a  watch  lost  by  the  plain- 
tiff while  a  guest  at  the  inn.  There 
was  CTidenceof  negligence  on  the 
part  of  the  plaintiff,  but  there  was 
also  eyidence  firom  which  it  might 
hate  been  inferred  that  the  watch 
was  stolen  by  a  serrant  of  the  inn 
keeper. 

Held,  that  if  the  larceny  was  com- 
mitted by  his  serrant,  the  defendant 
was  liable,  and,  after  a  finding  for 
the  plaintiff,  it  must  be  presumed, 
in  support  of  it,  that  the  fact  was 
found  to  be  that  the  loss  result- 
ed from  the  larceny  of  the  serrant. 
MunHngUm  etal,  t.  Drake 847 

INSANITY. 

1.  Dbsd  of  Insavk  Pebsok.— The 
deed  of  a  person  of  tmsound  mind, 
not  under  guardianship,  conToys  a 
seisin  to  the  grantee;  such  deed 
being  voidable  only,  and  net  Toid. 
Somen  et  al.  t.  Piuiipkrs^  et  ttL29l 


2.  WxAnraBBoy]Iin>^liere  weak- 
ness of  mind  is  not  idiocy  or  in- 
sanity, nor  does  it  amount  to  un- 
soundness of  mind,  within  the 
meaning  of  the  law,  and  such 
weakness  is  not  enough,  of  itself, 
to  SToid  a  deed Ibid. 

8«  iMBnciUTT.— Imbecility  of  mind  is 
not  suificient  to  set  aside  a  contract, 
where  there  is  not  an  esaential 
priTation  of  the  reasoning  facul- 
ties, or  an  incapacity  of  under- 
standing and  acting  with  discre- 
tion in  the  ordinary  a&irs  of  life. 
The  law  cannot .  undertake  to 
measure  the  Talidity  of  contracts 
by  the  greater  or  less  strength  of 
the  understanding;  and  if  the 
party  be  eosi^os  moiIm,  the  mere 
weakness  of  his  mental  powers 
does  not  incapacitate  h!m....>.^Mt 

4.  iH&UrBpBBSOHB— COVT&aCTSOV. 

The  deed  of  a  person  of  unsoond 
mind  may  be  aToided  by  the  gran- 
tor himseli^  or  his  legal  repreaenta- 
tiyes,  though  the  estate  may  haTo 
passed  into  the  hands  of  a  bomajide 
purchaser  for  a  yaluable  conaider- 
ation Ibid. 

INSTRUCTIONS. 

1.  ExGxmovs  T0.^Ezceptioii8  to 
instructions  giyen,  or  r^P&sed,  by 
the  court,  may  be  taken  either  by 
the  attorney  writing  at  the  close 
of  each,  "  giren  (or  reAised)  and 
excepted  to,"  and  signing  it,  or  by 
a  general  bill  of  exceptions;,  and 
when  neither  of  these  methods  is 
resorted  to,  the  instructions  make 
no  part  of  the  record,  and  will  not 
be  noticed.    if«w£yT.  Wamn^^l 

2.  Sams. — ^When  the  words  '^giyen 
(or  reftwed)  and  excepted  to"  are 
written  after  the  instruction,  and 
signed  by  the  judge*  instead  of  the 
attorney,  the  exception  is  not  prop- 
erly rcserred.. Ihid. 

8.  Instructions  based  on  a  hypothet- 
ical case,  where  there  is  no  eri- 
denoe  tending  to  make  the  case  sup- 
posed, are  out  of  place,  and  ought 
not  to  be  glTen,  as  they  are  only 
calculated  to  mislead  the  Jury. 
Swank  ▼.  N^iehM  Adm'r. 199 

4.  It  is  error  for  the  court  to  give  to 
the  Jury  instructions  which  are  in- 

/    consistent  with  eaoh  other,  and 
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which  leftre  the  jury  in  doahi  which 
to  belicTC.  8omer9  et  oL  t.  Aim* 
phreg 281 

INSURANCE. 

FOBXIOH  OoMFAims.— Section  66  of 
an  act  entitled  "an  act  for  the  in- 
corporation of  insurance  compa- 
nies, defining  their  powers  and  pre- 
scribing their  duties,"  (1  G.  &H. 
898,)  which  purports  to  regulate  the 
agencies  of  foreign  insurance  com- 
panies doing  business  in  this 
state,  is  unconstitutional,  because 
the  subject  of  the  section  is  not  em- 
braced in  the  title  of  the  act,  and 
is  not  matter  properly  connected 
with  the  subject  expressed  in  the 
title.     QfubU  T.  The  StaU.,.^  296 

INTEREST. 

j8(mU8x;bt. 

AfUr  VerHet    See  Pr^cticx,  62. 

Intkbsbt  A.mR  TxHDKR  — ^Aftcr  the 
obligee  in  a  title  bond  tenders  the 
purchase  money  and  all  interest 
accrued,  and  demands, a  convey- 
ance, he  is  not  chargeable  with  in- 
terest, unless  he  has  used  the  mon- 
ey, and  it  is  incumbent  on  the  Ten- 
der to  proTo  such  use.  Munter  et 
at,  T.  JSalee 299 


JUDGE. 

1«  Judos  PboTxmpokx.— The  record 
of  an  appeal  firom  a  Court  of  Com- 
mon Fleas  showed  that  the  judge  of 
the  court,  being  unable  to  attend  at 
the  term  ai  which  the  Judgment 
was  rendered,  appointed  J.  8.,  "  a 
suitable  person,  uid  a  member  of 
the  bar  of  the  State  of  Indiana,  and 
an  attorney  of  said  court,''  to  hold 
the  court  for  him. 

Heldf  that  the  words  used  to  describe 
the  person  appointed  to  hold  the 
court|  sufficiently  show  a  compli- 
ance with  the  statute,  which  re- 
quires such  appointee  to  be  "  a  reg- 
ular practicing  attorney  of  the 
State."    ^o»f»  T.  BuMm.,...^AH 


2.  Samk.— The  aei  anthoriiing  the 
appointment  of  a  judgejpro  leiN|>or«, 
to  hold  the  Court  of  Common  Pleas, 
in  the  absence  of  the  regular  judge, 
is  constitutionaL Ibid. 

8.  Samx. — ^Where  a  person  other  than 
the  regular  judge  has  tried  a  cause 
below,  and  no  objection  was  made 
on  the  trial  to  his  authority,  and 
the  reoord  is  silent  on  the  su^ect, 
such  objection  cannot  be  raised 
for  the  first  time  in  the  Supreme 
Court    MUcheU  t.  SmtK. 252 

JUDGMENT. 

1.  PtxADuro— FoBMxa  Bxoovxbt. 
A  judgment  on  a  demurrer  to  a 
good  answer,  in  f^ror  of  the  party 
pleading  it,  is  a  bar  to  a  subsequent 
suit  for  the  same  cause  of  action. 
Wilton  T.  jB^ 166. 

2.  Sahx.— That  new  matter  is  intro- 
duced in  the  second  suit  does  not 
prerent  the  former  recoTcry  fh>m 
operating  as  a  bar,  to  the  extent 
of  the  points  inyoWed  in  the  for- 
mer case IhitL 

8.  BxPLXYiir-Surr  on  BoMD.-Where 
the  right  of  property  has  been 
tried  in  an  action  of  replerin,  it 
becomes  ree  atffudieata,  and  cannot, 
nor  can  any  other  issue  tried  and 
determined  in  such  suit^  be  again 
put  in  issue  in  an  action  on  the  re- 
plcYin  bond.  Denoff  r,  ReynMe 
et  al 248 

4.  AFPUGATZON  TO  BXT  ABIDX  JinKl- 

MXKT. — ^Three  days  after  the  ren- 
dition of  a  judgment  against  him, 
Uie  defendant  appeared  and  moTcd 
to  set  aside  the  default  and  Judg- 
ment, and  filed  affidayits  in  support 
of  his  motion.  The  affidarits  dis- 
closed that  he  had  employed  coun- 
sel to  defend  for  him,  and  had 
caused  a  subpoena  to  issue  for  his 
witnesses;  that  he  had  been  pre- 
Tcnted  from  attending  court  him- 
self by  the  dangerous  illness  of  his 
wife,  and  that  his  attorney,  being 
ProToet  Marshal  of  the  district, 
had  been  so  engaged  in  enforcing 
the  draft,  that  he  had  been  unable 
to  attend  the  oonrt,  and  had  neg- 
lected to  speak  to  any  other  attor- 
ney to  represent  him  in  the  case* 
The  affidaTits  also  dIsoUwed  a 
meritorious  defenM  to  th«  aetion. 
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Mi  Mid*  tkt  jndgaiait. 

ITtH  tkai  tbm  moOtm  to  Mi  Mid«  ihe 
JndgaMii  shoiild  ht^y  hmn  gnmt- 
6d. 

Aid;  ftlso^  tlmi  m  Um  plsiBtUr  ap- 
peared by  aitanM7,  no  iioUm  of 
the  appUeation  to  Mi  aside  tlie 
Jud^eni  was  neeetMrjr.  BiU  et 
«It.  Onmj^ 291 

JUBISNCnON. 

1.  Jtrenos  ov  thx  Psacv. — A  suit 
before  a  Jostioe  of  the  peace 
against  a  sole  defendant,  who  is  a 
rssidsni  of  this  stats^  mast  be  be- 
gan in  the  township  where  the  de- 
ftodani  resides,  if  there  is  a  Justice 
im  the  township  eompeient  to  try 
the  oanse^  nnlsM  the  proceedings 
are  began  by  M^ptst.  That  the  salt 
is  by  attaehment,  and  that  property 
has  bMn  attached  in  the  township, 
dees  not  giTC  the  justice  jarisdio- 
Uon.    Mkhoilf.  Thoma$^ 72 

2.  Baihoadj  larjTTKTToSTOcac^-- 
Under  the  law  of  1869,  '<  to  proride 
ooflipensation  to  owners  of  animals 
Ulled,"  fto^  (AoU  1861^  p.  26,)  all 
aaimals  killed  at  any  one  time  oon- 
stltBte  a  Mparate  and  indivisible 
eaoM  of  action,  and  two  of  these 
cauNS  cannot  be  united  to  giro  ju- 
risdiction to  the  Circuit  Goort.  The 
Ind.  4*  dn.  M.  R.  Cb.  t.  JCercAa- 
vaL -« 189 

3.  Saics.^— Complaint  in  the  Circuit 
Court  in  two  paragraphs,  Ibr  stock 
killed  at  different  times.  The  first 
paragraph  was  for  a  horM  w<»th 
$200^  and  the  second  for  a  cow 
worth  $6a 

SMf  that  as  to  the  second  paragraph 
of  tho  complaint  the  Cinuit  Court 
had  no  jurisdiction,  as  the  value  of 
the  cow  did  not  exceed  $50..../ftuf. 

4.  Tms  TO  Bkal  Xstassw— The  Cir- 
cuit Court  has^  by  statute,  exclusive 
jurisdiction  of  all  cases  where  the 
title  to  veal  estate  is  in  iMue^  and, 
hence^  an  action  to  Mi  aside  a  fhuid- 
ulentcoaveyaaMW,  and  sutjeet  land 
to  the  satisihctlon  of  a  judgment 
rendered  by  the  Co«rt  of  Cooimon 
Pkas^  must  be  brought  in  the  Cir- 
ouitCourt.    Br^r.  JETatMy 228 

5.  Justus.— In  an  action  before  a  jus- 
tice of  the  psaoe^  the  Iboting  of  the 


aeeswttt  filed  — fhsbsMJscrtfceae- 
tion  wae  t2K»,  hot  a  esrveot  addi- 
tion of  the  itema  ihsrged>  was  a 
faction  of  a  doUar  more. 

HeU  that  the  Ibotingp  or  sum  stated 
on  the  account,  must  be  taken  to  be 
the  amount  for  which  jwdgssent 
was  demanded,  and,  hence,  the  jus- 
tiM  had  jurisdietion.  MiUkM  r. 
SmiilL. ^2 

fi.  CoMifOv  Puus.-— The  Covrt  of 
Common  Pleas  has  jurisdietion  of 
an  action  brought  upon  a  forfeited 
recognisance^  taken  by  a  jostioe 
of  the  peace,  for  the  appearanee  of 
the  defendant  to  answer  a  dmrge 
of  felony  in  the  Cironii  Coort. 
Hmmkima  t.  Thg  StiuU  «e  r«l  JUmi. 


7.  Jtoticu  of  thx  Fbacx. — Wwjj- 
oviBB. — ^In  csMS  of  felony,  justices 
of  the  peace  have  no  power  to  try 
the  accused,  in  any  legal  sense,  but 
only  to  examine  and  hold  to  bail, 
or  commit  in  default  of  bail.../UidL 

8.  CouvttBoard^ — Jurisdietioiiwlll 
not  be  deemed  to  haTO  been  acquired 
bv  the  county  board  to  establish  a 
highway,  unless  the  fhots  necea- 
sary  io  give  the  jurisdiction  appear 
affirmatiTcly  on  the  record,  t^ett- 
Uy4taLr.  aBrimHaU. 826 

9.  SAHS—PBasTTHFTioXv— But  when 
the  jurisdiction  has  been  obtained, 
the  same  presumption  wiU  be  in- 
dulged in  favor  of  the  regolaritj 
of  all  subsequent  proceedings  as  is 
entertained  in  oniinary  caeca  in 
courts  of  general  jurisdiotion..i%tdL 

10.  CoMif OH  Plsab  Goubib.  —  Di- 
Yoscx.— The  Ceucts  of  Cooounon 
Pleas  have  jurisdiction  of  suits  for 
divorce.    JMng  v.  JSwts^.....*  4M 

11.  DxYoncB. — Ae  nesidsnesof  tike 
plaintiil^  and  &ot  that  of  the  de- 
fendanti  determines  the  juiiadiotioin 
in  suits  for  divQrQe.«...«....«...iM. 

JURY. 

Mkeond^cf.    jSm  Kxw  Tbzal» 2, 3. 

1.  Waitxb  ovTualbt  JubTv— Any 
agreement  of  parties^  entered  of 
record,  by  which  th^  consent  to 
any  disposition  of  thecauM  plain- 
ly inconsistent  with  its  subflaJssion 
for  a  trial  br  jUTi  will  coosatute 
a  waiver  of  the  ridiii  to  soeh  a 
triaL    00sdMwT.  Mrjcfi;...  121 
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to  mtw  m  moM,  and  tkai  tli«  nf- 
«vea  shall  hew  ih*  •videaoe^  and 
ivy  Mid  detanniiM  ftll  Che  msttera 
in  oo&troTVMjr  between  the  imrtiee, 
l8  iotoUy  ineontisteai  wilh  its  sab- 
miMioii  to  a  Jin7>  mtA  is  a  waiver 
«f  aJiii7ix4aL /«A 

JXTSnOS  OF  THE  P£AC£. 
OMflreiii99W0(>0m.    &«Oos«B»8. 

JtJBUOluriov.— A  suit  before  a 

1.  Jwtioe  of  the  peaoe  against  a  sole 
deftndant,  who  is  a  resident  of 
this  states  most  be  begun  in  the 
township  where  the  defendant  re- 
sides^ if  there  is  ajnstioe  in  the 
township  eompetent  to  tiy  the 
oaiise»  nnless  the  proeeedlngs  are 
begon  br  Mpto.  That  the  soli  is 
hj  attadunent,  and  thai  property 
ftaa  been  attached  in  the  township^ 
does  not  give  the  Justice  Jurisdic- 
tion.   Mkhaelr,  flUmat^ 72 

2*  Samk.— In  an  action  befbre  a 
Justice  of  the  peace,  the  footing  of 
the  account  illed  as  the  basis  of  the 
action  was  9200,  but  a  correct  ad- 
dition of  the  items  was  a  firaction 
of  a  dollar  more* 

jaUd;  thai  the  fboting,  or  sum  staled 
OM  the  account,  ssiust  be  taken  to 
bo  the  asiouni  for  which  Judgment 
was  demanded,  and,  henc«s  the 
Jnstieo  had  Jurisdiction.  MiUUU 
T.  Smith 262 

8.  FBLonBk>i^n  casee  of  felony, 
Josiiees  of  the  peace  haye  no  power 
to  try  the  accused,  in  any  legal 
senss^  but  only  to  examine  and 
hold  to  ball,  or  commit  in  default 
of  bail.  JKswMm  t.  The  8laU  ex. 
r«l  Me^a,... 288 

4.  BsoooyizAat»d-^In  a  suit  upon  a 
forfeited  rccognisaaee,  Uken  by  a 
Justice  of  the  peace,  for  the  appear- 
ance of  the  accused  to  answer  a 
charge  of  felony  in  the  Ctrmdi 
Court,  the  facts  showing  the  au- 
thority of  the  Justice  to  take  the 
TOM^gnisaMO  SMSt  bo  showm^/M 


LANDLOBD  AKD  nNART. 


1.  CoTSVAirr  torn  Rmrr.— 'A  core* 
nani  Ibr  the  payment  of  rent, 
whether  it  be  made  by  the  grantee 
of  lands  in  fee,  reserring  rent  to 
the  grantor,  or  by  a  lessee  for  a 
term,  bdoags  to  that  class  of  oore- 
nants  which  are  annexed  to^  and 
run  with,  the  land.  CMey  y. 
iJewUetai 23 

2.  Sams.— The  land  itself  is  the  prin- 
cipal  debtor,  and  the  corenant  to 
pay  rent  is  the  incident.  It  fbUows 
the  land  upon  which  it  is  charge- 
able into  the  hands  of  the  as- 
signee^ and  the  lessor  has  his  elec- 
tion either  to  sue  the  lessee  on  his 
coTcnani  or  to  follow  the  land  in 
the  hands  of  his  assignee.  This 
rule  is  not  changed  by  the  statute 
of  this  state  regulating  the  relation 
of  landlord  and  tenant^  (2  Q.  & 
H,  sec  17,  p.  (WO)... Ihid. 

8.  Sahs.— The  administrator  of  a 
deceased  tenant  cannot^  by  selling 
and  assigning  the  lease,  relieve 
himself  from  the  obligation  to  pay 
rent  accruing  subsequent  to  the 
death  of  his  intestate IHd, 

Li&CBRT. 

As  CnmnrAt  Lait^  1^  19« 

LEVY. 

£Rm  BxadmoVi  1. 

lira. 

Ssi  SxxoimoK,  Vximos  um  Pub* 

CBASJia,  17. 
Of  PureJuuer  at  Sheriff* t  eaU/ar  pHu 

paid.    See  SBxnmr's  Saxji,  4. 

LIMITATIOK& 

1.  Sun*  TO  ATomSBBniys^SALv.— 
See.  211,  2  a.  ft  H.,  158;  which 
enacts  that  actions  ibr  the  reeoTery 
of  real  property  sold  on  execution, 
brought  1^  the  execution  debtor, 
his  heirs,  Ac,  must  be  begun  within 
ten  years  after  the  sale^  does  not 
mean  thAt  a  sherilTs  sale  lAall  bo 
beyond  question  sAer  the  lapse  of 
ten  ycsM,  where  the  possession  of 
the  execution  deftndant  lias  not 
been  dlstnrbed  dnring  tii4t  psrfod, 
nor  that  alter  the  shstlfPli  seisins 
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been  deeland  void  by  jodieial  de- 
termination, it  shall  jet  be  pro- 
tected by  the  expiration  of  ten 
years  from  its  date.  Oraif  t.  Sti" 
ver  eial^ 174 

2.  SamKw — Bnt  where  nearly  twenty 
years  have  elapsed  after  the  date 
of  the  sale,  and  daring  all  that  time 
the  purchaser  has  been  in  adyerse 
possession,  the  statute  does  ap- 
ply, and  is  a  bar  to  an  action  for 
the  recoTcry  of  the  land.. Tbid. 

3.  Sams. — ^It  has  been  held  by  this 
court  that  the  statute  applies  even 
where  the  court  has  not  acquired 
jurisdiction  oxer  the  persons  of  the 
owners  of  the  land  sold.  Indeed, 
the  statute  would  be  useless,  if  it 
only  protected  titles  which  do  not 
need  protection^ Ibid, 

4.  Fbattd.— Statutes  against  f^uds 
cannot,  as  a  general  rule,  be  plead- 
ed to  protect  a  fraud ;  but  it  is  not 
BO  as  to  statutes  of  limitations,  ex- 
cept in  peculiar  cases  in  equity. 
- Ibid. 

5.  Official  Bomd. — Suit  against  A 
and  his  sureties,  on  a  bond  given 
by  A  as  county  treasurer.  The 
complaint  alleged  that  A,  as  such 
treasurer,  had  receiyed  the  sum  of 
$2,000,  which  he  failed,  on  request, 
to  pay  oyer  to  his  successor  in  of- 
fice. 

HeU  that  as  the  suit  was  upon  the 
bond,  and  not  against  the  treasurer 
for  money  collected  in  his  official 
capacity  and  not  paid  oyer,  it  was 
barred  by  the  statute  of  limita- 
tions, after  three  years  from  the 
expiration  of  A's  term.  Pickett  y. 
The  State  ex  rel  Board  <if  CommU- 
sionerej  fc 866 

LIQUOR  LAW. 

1.  GoMBTXTUTiON. — SooUon  14  of  the 
liquor  law  of  1869,  (1  G.  &  H.  614.) 
which  confers  jurisdiction  on  the 
grand  jury  and  Circuit  Court  for  the 
trial  of  offenses  arising  under  that 
law,  is  not  within  the  prohibition 
of  the  constitution  against  epeeial 
legislation,  and  is  properly  con- 
nected with  the  sn^ect  matter  of 
the  aot,  and  embraoed  within  its 
tide.    mngU  t.  The  8taU 85 

2.  SAZ.X8  OK  SuNBAT.— The  act  does 
not  proyide  any  penalty  for  sales 


of  Uqnormadesa Andby^  b^A  per- 
son haying  a  lioensa  to  sell,  aad, 
hence^  though  the  lioense  docs  not 
extend  to  sales  made  on  tliat  day, 
no  proseeutioB  will  lia  for  moA 

sales. ^./WL 

8.  Balk  or  LiquoK  to  Misob^ — If 
the  defendant  daima  thai  the  sale 
of  liquor  to  a  minor  was  mads  in 
the  bina  JUU  belief  thai  he  was  an 
adult,  the  burden  of  proof  is  upon 
him  to  show  facts  which  irill  jus- 
tify the  inference  of  sncli  a  belief. 
Farb&ehi.  TkeSiaU^,. ....« 77 

4.  Samb.— The  statute  prohibitiiig 
sales  of  liquor  to  minors  was  not 
intended  to  make  the  Tender  liable 
criminally,  in  eases  where^  upon 
the  exercise  of  ey  ery  reasonable  pre> 
caution,  he  should  be  imposed  upon 
as  to  the  age  of  the  buyer,  and 
should  sell  to  him  in  perfect  good 
faith.    Buuman  y.  The  JStaU. 80 

5.  Sams— EriDmcx. — ^In  a  preseoa- 
tion  for  selling  intoxicating  liquor 
to  a  minor,  the  defendant  auced  the 
prosecuting  witness  to  whom  the 
liquor  was  alleged  to  haye  been 
sold,  whetber  he  had  not  yoied  at 
the  general  eleotions  for  two  years 
past. 

Held^  that  the  eyidenoe  sought  bj  the 
question  was  pn^per:  1st.  To  im- 
peach the  statement  of  the  witness 
that  he  was  a  minor;  and  M,  as 
tending  to  show  that  tbe  defendant 
sold  the  liquor  in  the  homafiie  belief, 
ihatthepartywasof  age.  Avmy. 
The  Staie.^ ,^ ^...118 

6.  Sams— Pabxht— Qssere. — ^Wheth- 
er a  parent  can  authorise  another 
to  sell  liquor  to  his  minor  child,  so 
as  to  shield  the  person  sdlia^  from 
the  penalty  of  the  law.  Lamer  y. 
The  State 181 

7.  Sali  to  Mnrom.— ^n  the  trial  of 
an  Indictment  fyr  selling  liquor  to 
a  minor,  the  eyidenoe  showed  that 
the  sales  were  made  by  the  bar^ 
tendoT)  without  the  knowledge  or 
Qonsent  of  the  defendant^  either 
expressed  or  implied. 

Held,  that  the  eTidenee  did  not  author- 
ise a  conyiction. JM. 

8.  BVTAILING. — QVASTITT^— In  an 
indictment  for  retailing  liqiior 
without  a  lioease^  it  is  someisBt  to 
charge  that  It  was  intoxicating  K- 
qnor,  and  that  the  qnsntltjr  sold 
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WM  less  tluui »  quart)  witlioat  arer- 
linr  the  kind,  or  exact  quantity 
sold*   Th^  SktUy.  Mond^ 268 

UTEBABT  INSTITUTION. 

1.  TjoLinov.— VxsMvnov  VKOM. — 
A  building  was  areoied  upon  a  lot 
in  Indimuq»oUif  for  the  use  of  a  lit- 
erary and  seientifo  institation,  and 
the  premisea  were  kept  and  appro- 
priated for  that  uae,  a  oorpa  of 
teaehers  being  employed  in  in- 
stmeting  large  nnmben  of  papils 
in  aneient  and  modem  languages, 
in  the  Tarious  sciences,  and  in  the 
branches  of  education  usually 
taught  in  colleges.  The  institution 
was  conducted  on  priTate  account, 
and  the  earnings  were  applied  to 
the  indiridual  benefit  of  the  pro- 
prietor. 

Meld,  Ihat  under  the  act  of  1861,  the 
propertT  was  exempt  ftom  taxation. 
OUg  ^  IndianMolit  t.  StmdmttmL 

891 

2.  SAiOk^By  the  tern  <4^^^ 

as  employed  in  said  act,  is  meant  a 
permanent  establishment,  in  con- 
tradistinction to  an  enterprise  of  a 
temporary  character. Ihid. 

LOST  INSTRUMENT. 

Sm  FUABnra,  1. 


MADISON,  GITT  OF. 

Tazatiok.— The  charter  of  the  City 
of  MadUan  proTidcs  that  a  tax  for 
municipal  purposes  may  be  assess- 
ed upon  all  personal  property  own- 
ed by,  or  in  the  possession  of,  any 
inhabitant  of  the  city,  "except 
goods  and  produce  for  export,  or  in 
transit"  A,  being  engaged  in  pork 
packing  in  said  ciiy^  and  hating 
all  of  his  capital  iuTested  in  pork 
held  for  export,  and  in  process  of 
shipment  to  a  foreign  market,  re- 
ftised  to  return  the  same  for  taxa- 
tiouy  and  was  thereupon  assessed 
for  *<  capital  iuTcsted  in  pork, 
$60,000^"  and  taxes  charged  against 
him  upon  that  sum. 

SeH  that  the  assessment  was  illegal, 
because  the  property,  if  taxable, 


should  haTc  been  assessed  as  pork, 
andnotas^capitaL" 
Seld,  also^  that  the  pork,  being  *<pro- 
duce  for  export,"  was  not  subject  to 
taxation  under  the  city  charter. 
FiUh  ei  ol  t.  The  CUu  if  Madiwn. 
426 

MANSLAUGHTER. 

SetOvotaxL  Law,  0. 

MARRIED  WOMAN. 

See  HusBAHD  Aim  Wivx. 

MASTER  IN  CHANCERY. 

Under  the  statute  of  1886,  masters  in 
chancery  had  general  authority  to 
take  the  acknowledgment  of  deeda. 
CfT4tjf  T.  /Sf^ver  €idU 174 

MISDEMEANORS. 

Su  OBncnrAL  Law. 

MISTAKE. 

1.  MiOTAXB  Of  Law.^A  mistake 
purely  of  law  is  no  ground  of  re- 
lief in  equity,  but  it  may  be  accom- 
panied by  such  circumstances  as 
will  entitle  the  party  to  relief.  Oat^ 
ley  T.  LemU  et  aL 28 

2.  NBOLio£2ros.F»Where  there  is  no 
admixture  of  fraud  or  imposition 
in  a  transaction,  and  no  taking  un* 
awares,  or  want  of  knowledge  of  the 
facts,  saye  the  fact  of  an  error  in 
calculation,  of  which  the  party 
complaining  had  doubts  at  the  time, 
and  was  put  upon  inquiry,  it  would 
be  encouraging  negligence  to  re- 
licTC  against  the  mistake.  BeoMt 
ettar,  Triltipo^ 41 

8.  Mutual  EnBOa. — Mistake  or  ig- 
norance of  facts  in  parties  is  a 
proper  subject  of  relief  only  when 
it  constitutes  a  material  ingredient 
in  the  contract,  and  disappoints  the 
intention  of  the  parties  by  a  mu- 
tual orror,  or  where  it  is  inconsist- 
ent with  good  faith,  and  proceeds 
from  a  violation  of  the  obligations 
which  are  imposed  by  law  upon  the 
conscience  of  either  party.  But 
where  each  party  is  equally  inno- 
cent, and  there  is  no  concealmeni 


S68 


INDEX. 


A  ii|^t  to  kAMT,  ftad  nomurpriM  or 
fanpiwitioii  flzSfli,  tlbi  mktAke  or 
IgBorMM^  wIttUNr  Btttoftl  or  im!- 
totMPily  iMfB  AO  f ouMbtion  for  oqni- 
teblo  iiitoite«iieo«..M...^ iftML 

4.  MiSDitOBirxioir  ov  liAHDS^^The 
lands  eo&T^od  bj  a  mortgage  were 
deeeribed«0  **tkoioiit]ipirest  quar- 
ter of  seetion  81,  township  4  north, 
range  11  east,  juid  slso  the  follow- 
ing traot,  a^joinins  the  aboTo  de- 
soribed  tnot  «n  the  west,  to-wit: 
fortT  rods  in  width  oiT  the  east  side 
of  the  nerttwrt  quarter  of  seetion 
80,  township  4,  of  range  10  east, 
whioh  aaid  taraot  SKtends  ftirif  rods 
in  width,  as  aforesaid,  and  ftom  the 
amtli  Use  lo  the  mmik  line  of  said 
last  mentioned  qnaitev-seotion." 

MM,  that  the  deeoription  is  repng- 
ttant  and  frnpessible^  if  effoet  be 
giTon  to  all  of  its  terms,  as  the 
nortk-satt  quarter  of  seotion  86,  fto^ 
eannot  adjoin  on  the  west  the  •cmtk- 
west  quarter  of  seetion  81. 

Meld,  auo^  that  there  were  two  de- 
soriptions  of  Ibrtj  aores  in  the 
mortgage,  either  of  whioh,  taken 
alone^  would  be  perfeotj  and  it  was 
OTidently  not  intended  to  oonyey 
both.  If  both  are  equally  certain, 
then  both  must  be  held  Toid,  but  if 
one  is  less  likelj  to  be  erroneous 
than  the  other,  the  oourt  will  adopt 
the  former,  to  giro  effect  to  the  oon- 
Tejanoe. 

MM,  also^  that  there  was  less  proba- 
bility of  mistake  in  that  part  of  the 
desoriptiott  which  described  the 
aeoond  tract,  forty  rods  in  width,  as 
^%^({oining  the  former  on  the  west,'' 
than  in  the  description  of  the  quar- 
ter seetion,  by  numbers,  in  whioh 
s«oh  forty  acre  tract  was  situated, 
and  hence  the  court  will  give  effect 
to  the  former,  and  rfgect  the  latter. 
GrasfY.  Stioereial 174 

6.  Pabtim.— PBims^-^-In  all  oases 
of  mistakes  in  written  instruments, 
courts  of  equity  will  interfere  as 
between  the  original  parties,  cr^ 
those  claiming  under  them  in  priT- 
ity,  snofli  as  petsenal  representa- 
tiTcs,  heirs,  devisees,  legatees,  as- 
aignetit  'Ufhrntuj  grantees,  judg- 
ment crediten,  or  pirehasers  firem 
them  with  notice  of  the  foots.  Ami- 
pk  y.  Sam  #l.ai..M......^.....».*..a08 


gagae  who  talmaamertMtiilHi 
foith  to  Mevse  a  pm^iirtiHMi^ 


>  pB^eiktk^Mti 
is  entitled  to  be  reguM  tt  ft  p 
chasf  r  for  •  fmlnable  waiMitiM, 
and  to  be  protected  tssndk  MA- 
toek  et  mL  t.  JerdSai.........~..^U  • 

.  JraxDst  MoBraianr- III  Ukr 
of  a  Jnniv  mortgage  ii  sot  taui 
to  pagr  off  a  prior  ineoBknia^B- 
less   he   eaqpesss^  sgiwi  to  h 


€iw  l)Bi>-Vkn 
more  than  one  oUi^MiiMori 
by  a  mortgage,  each  ii  ewW 
a  separate  mortgagor  sad  ttt  as- 
aignment  of  one  or  B«e  ^^ 
obUgaCioM  wiH  cany  niCk  its 
»Bohaf  themortfai%eB4aaik» 
aignee,  if  the  ass^s>^>«^  ^  "^ 
In  good  fkith,  and  widMit  mIm 
is  regarded  as  apurckaHTySidpn' 


elsL.^ 


:  RbOOSD   <»V  MOBfOAOSr-JEW 

Book.— Where  a  moitMi  ii  » 
for  reooid  with  the  nootktM* 
entered  by  him  in  the  eatirbwlytf 

required  by  the  statite^  it  B«^/ 
deemed  to  be  recorded  ftontiM  dm 
of  ite  reception,  as  noted  01  tM» 
try  book,  and  no  iigmy  «»  J* 
to  any  one  fircm  a  foilvtcf  1^!*- 
corder  aotnaUy  to  rwrd  w  «- 
strument.  JTeitto'  ▼.  Tk  *»« 
reL  irOwii.^.....,.......— -—' "* 


AePBACftBJi^^i 


8ie  QmrnmAi.  Law,  8^  id^llt^ 
--    MUXUAL CUIUS. 

NBGUOOMi- 
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lUJjk— Theowaarof  m  blindhofie 
tamed  him  out  upon  Um  eommon 
of  ft  town,  tluongh  whioh  *  nilnwd 
nn,  whoro  he  wm  killed  by  a  pMo- 
ing  tnin.  The  ii^ary  did  not  oo- 
ear  on  mij  street  or  ^ey,  «ad  the 
treok  was  aotfenoed. 

Eeld,  that  the  owner  was  nilty  of 
gross  negUgenciL  amounting  to  a 
willingness  to  suffer  the  it^juxy  oom* 
plained  ot,  and  henoe  he  eannot 
reooTor.  Knight^  AMr  1/  Jfo 
KtuHum  T.  ToUio  ^  Waba»k  B,  B. 
Cb^ .402 

2.  iHJUBTIOTHlFnBaOV.— Flbas- 

nro. — ^In  an  aetion  for  an  ii^uxy  to 
the  person,  oansed  by  the  negli* 


cenoe  of  another,  it  must  appear 
nom  the  complaint,  either  by  ez- 
pries  aTement,  or  by  a  partieular 


showing  of  the  ftets,  that  the  in- 
Jury  eomplained  of  ooonrred  with- 
out the  nuU  or  negligenoe  of  the 
^aintiC    Jh.  t  Oram.  R.  B,  Co.  t. 

NXWTBIAL. 

1«  OmnruLTff ■  Ifinuug^-^nder 
our  statute,  %  party  toanaetioa  may 
teatiiyinhisown  behali;batheis 
net  bound  to  resort  to  his  own  evi- 
denoe,  and  may  haTO  a  eontinuaaee 
for  an  absent  disinterested  witness 
to  material  DMts,  known  to  liimself; 
but  if  he  beeemes  >  witness  for  him- 
seli;  he  stands  as  aU  other  wit- 
nesses,esoeptasto  his  ovediMlity, 
and  is  not  entitled  to  a  new  trial 
for  Mwly  diseerered  eumulatiTe 
•▼idenee  of  fMts  testified  toby  him 
on  the  trial    Jbs  t.  AyiioU»....46 

8.  SBTASJLnov  or  jumr  wrrmurr 
LsA'VS.— AsnUiL  that  if  after  the 
Jurr  han%  retlnd  to  deliberate  on 
thilr  fwdioL  seme  of  them  separate 
f^m  theirlUlows,  without  the  lesTO 
of  the  eo«rt,aEnd  witlkont  being  at- 
tended by  an  oi&oer,  a  new  trial  will 
net  be  granted,  (nntsss  our  statute 
makes  it  imperatlre^)  if  the  Tordiet 
is  dearly  rii^  upon  the  eildine% 
but  if  the  ooxreetnees  of  tlie  Terdiet 
be  donbtftd,  a  new  trial  must  be 
granted.  But  In  all  sueh  eases,  the 
miseonduot  beinc  established,  the 
burden  Is  upon  the  proseeution  to 
show  that  the  offending  jurors  were 
not  influenoed  adTorsely  to  the  do- 
ftndant,  or  in  any  tespeot  rendered 


less  eapable  of  disohacging  their 
duties.    Oruk  t.  Tki  SStetff. 152 

8.  QvuB.— Whether  the  statute  (2 
O.  ft  H.,  seo.  142,  p.  428,}  does  not 
make  it  imperaUye  on  the  court  to 
grant  a  new  trial  for  sudi  cause. 
- /W. 

4.  AsBiovBfxvt  or  Bxasoiis. — ^Any 
matter  for  which  a  new  toial  may 
be  granted,  as  speoiiied  in  sec.  862 
of  the  code,  must,  in  order  to  be 
arailable  as  error  in  the  Supreme 
Court,  haTO  been  made  the  founda- 
tion of  amotion  for  a  new  trial  in  the 
court  below.  But  rulings  upon  de- 
murrers to  pleadings  are  not  within 
the  rule.    (Troy  T.^SfiMrilaiL...  174 

ft.  FnAoncs.— An  applicaUon  for  a 
new  trial,  made  after  Judgment, 
and  at  a  subsequent  term  of  the 
court,  must  be  regarded  as  an  In- 
dependent proceeding^  and  if  the 
application  Is  made  on  the  ground 
of  newly  discoTcred  eridencfl^  the 
cTidenoe  giren  at  the  trial,  together 
with  the  newly  disooTcred  CTidenoe, 
must  be  set  out.  Afiluiyfofi  «f«l. 
▼.  /Vaftc...... .847 

8.  DiTCttGi— Section  99  of  the  code^ 
whidh  proTldes  forrelierlng  a  party 
from  a  Judgment  taken  agmnst  him 
through  his  mistak^  inadTcrtence, 
surpr&e  or  ezeusable  neglect,  and 
section  868,  which  proTidee  for 
granting  a  new  trial  within  one 
year,  on  cause  shown,  do  not  apply 
to  decrees  for  diToroe.  Swing  t. 
Swmg 468 

NOnCB. 

Qf  OMngnmmti^  prmidawrymU,  Am 
FnoinsBonT  Kons,  2. 

NUISANCB. 

The  statute  prorides  for  an  action  in 
fliTor  of  any  person  whose  property 
is  injuriously  affocted,  or  whose 
personal  ei^ojment  is  lessened,  by 
a  ttttisanoe,  and,  where  a  proper 
case  is  made,  the  nuisance  may  be ' 
enjoined  or  abated,  and  damages 
reooyerad.    BmiA  t.  FUtgwMJM 


PABBRT  AND  CHILB. 
L  LiQTron  Law^— Quart.— Whgfteg 
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a  pftreni  ean  autlioriie  anoUier  to 
Bell  liquor  to  Ms  minor  child,  so 
as  to  shield  the  person  selling  ftx>m 
the  penalty  of  the  law.    Xoner  t. 

TheStaU 181 

2.  Waobs.— CoNTBACT. — ^A,  by  his 
will,  derised  his  real  estate  to  his 
wife  for  life.  After  the  death  of 
A,  his  widow  eontinned  to  lire  upon 
the  land  with  her  ehildren,  the  eld- 
est son,  B,  taking  the  management 
of  the  land,  and  the  whole  family 
reeelTing  their  support  from  the 
oommon  earnings,  and  liring  to- 

S ether  as  one  family.  After  the 
eath  of  B,  the  widow  filed  her 
elaim  against  his  estate  for  the 
rents  of  the  farm,  and  for  serrioes 
in  keeping  house  for  him. 

HMj  that  as  the  OTidenoe  failed  to 
show  any  contract,  express  or  im- 
plied, on  the  part  of  B,  to  rent  the 
farm,  or  to  pay  his  mother  for  her 
seryioes,  she  was  not  entitled  to  re- 
coTcr. 

EMf  also,  that  as  B  was  a  minor  at 
the  death  of  his  father,  and  contin- 
ued to  live  with  his  mother  after 
he  attained  his  majority,  as  a  mem- 
ber of  her  family,  she  was  not  en- 
titled to  recoTor  for  his  board,  or  he 
for  his  labor,  without  an  agreement 
to  that  effeot.  Says  t.  Seward, 
AdmW  of  Hayi 852 

PARTIES. 

Su  WITNX88,  & 

1.  Plxdgx. — Suit  to  compel  the 
transfer  of  stock  on  the  books  of  a 
railroad  company.  The  complaint 
alleged  that  one  A,  who  was  the 
owner  of  407  shares  of  the  stock  of 
the  railroad  company,  deliyered  the 
same^  without  assignment,  to  B»  as 
collateral  security  for  the  pay- 
ment of  ten  thousand  dollars;  that 
afterward  B,  still  holding  said 
stock,  and  his  debt  being  unpaid, 
transferred  his  interest  in  the 
stock  to  plaintiff,  for  yalue  reeeiy- 
ed ;  that  plaintiff  afterward  gaye 
notice,  in  a  public  newspaper,  that 
at  a  giyen  time,  a»d  place,  he 
would  sell  said  stock  at  public 
auction,  and,  in  pursuance  of  said 
notice,  did  sell  the  same,  and  be- 
cama  himself  the  purchaser   for 


$610;  that  he  afterward  demasM 
of  the  railroad  company  the  tms- 
fer  of  the  stock  on  their  liooks. 
which  was  refssed.  B  ms  nei 
Joined  as  a  defendant. 

EM,  that  as  Hat  proof  showed  Ae 
transfer  of  the  stock  I7  B  to  tk 
plaintiff  to  haye  been  by  wtjof 
pledge,  B  was  a  necessary  puty 
to  a  complete  determination  of  tk 
oontroyersy,  and  the  oompuiy  \ai 
a  right  to  demand  that  he  shonHte 
made  a  party.  Ind.  i  HI  Caird 
IL  R.  Co.  T-  McKeman^ 62 

2.  WiTNMBM.— Theexcepaontotk 
law  allowing  parties  to  testify  ii 
their  own  behalf;  which  ezcloda 
such  testimony  <^n  all  suits  vkot 
an  executor,  or  administittor,  or 
guardian  is  a  party,"  fto^  (2  6.& 
H.  168,  note,)  does  not  apply  to  u 
action  against  the  heirs  of  s  dece- 
dent to  recoycr  real  esUte  or  de- 
clare a  trust)  though  one  of  the  de- 
fendants is  an  infant,  and  sasweis 
by  guardian  ad  UUm.  MeDmU 
et  oL  y.  MeDomUd. ^ 

8.  PABTirxBSHip.— A,  B  and  QJjJ- 
ing  been  engaged  in  a  partmnbp 
business,  A  sued  B  for  his  shtie  ef 
the  profits,  which  he  alleged  lobe 
in  B's  hands.  The  complsiat  £d 
not  ayer  a  dissolntion,  and  sssd- 
justment  of  the  balances  beiveee 
the  partners.  BM,  that  C  vu  e 
necessary  party.  Jhick  t.  Ah- 
boU - •» 

4.  In  a  proceeding  for  purtitios  ef 
real  estate,  a  sale  of  the  bad  vm 
ordered,  and  A  was  appoiBted  t 
commissioner,  who^  haying  p^^ 
bond,  and  receiyed  part  ef  the 
purchase  money,  abscooded  sjf* 
the  money.  B  was  appwain  his 
successor,  and  an  aeilsi  vs^ 
brought  on  the  bond,  Ia  the  b«^ 
of  the  State,  on  the  nation  of  IS 
and  of  G,  guax^an  of  D,  u» 
others,  who  were  not  alleged  to  w 
minors,  a«Ml  who  were  P*^"^ 
persons  whose  land  had  ^*^^I^ 

f.  .Pemurrer  -on  the  ground  thst  B  *■■ 
no  1^^  capacity  to  act  u  n^'j 
and  that  the  persons  whose  Undhed 
been  sold  were  the  oa^  pnff^ 
lators. 

HOd,  that  B  was  not  aprop«r  1^ 
tor. 

Held,  also,  tSiat  C  was  not  spi«F' 
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reUtor,  eveii  Iboiigli  D  and  others 
were  minors. 

Body  also,  thai  the  suit  should  hare 
been  bronght  on  the  relation  of 
the  persons  whose  land  had  been 
sold. 

UeH  also^  that  the  demurrer  was 
sufficient  to  present  the  objection, 
under  the  code,  that  there  was  "a 
defect  of  parties  plaintiff."  JKsxe- 
don  T.  Ths  SkiU  ex  rel  Smp$on  870 

6.  AssiOMVB  OF  Pbomdsobt  Notb. 
The  assignee  of  a  part  interest  in  a 
promissory  note  may  join  with  the 
owner  of  the  other  interest  in  an 
action  on  the  note.  Oroves  t.  Ruby 
ttoL ; 418 

C.  Practicx. — DxvxcT  ov  Pabtiu. 
If  a  defed  of  parties  be  notol^ect- 
ed  to  by  demurrer  or  answer,  the 
objection  iswaiTOd Hid, 

PARTITION  OP  LAND. 

See  Partzb8|  4. 

PARTNERSHIP. 

1.  AccoTTKT. — ^Before  the  adoption  of 
our  present  code,  one  partner  could 
not  sue  another  at  law,  to  recoTcr 
money  claimed  to  be  due  on  the  un- 
settled partnership  accounts,  but 
since  the  distinction  between  law 
and  equity  has  been  abolished,  this 
rule  can  have  no  application.  Duck 
y.AbboU 849 

2.  Practxgb.— PARTica — ^A,  B  and 
0,  haying  been  eneaged  in  a  part- 
nership business,  A  sued  B  for  his 
share  of  the  proflts,  which  he  al- 
leged to  be  in  B's  hands.  The  com- 
plaint did  not  arer  a  dissolution, 
and  an  adjustment  of  the  balances 
between  the  partners.  JleU  that  C 
was  a  neeessary  party.. Ibid. 

PLEADING. 

iSM  FoRicBs  RaooTvinr*  l>sinrRKBR. 
Practxoi^  11,  85,  61. 

1.  Lost  IwBTBinffvirT,— The  statute 
requiring  a  oopy  of  Uie  written  in- 
strument upon  which  a  pleading  is 
based  to  be  filed  wiUi  it,  (2  G.  ft  H., 
sec.  78;  p.  104,)  cannot  a]^yl9  Che 
ease  of  a  lost  instiiiwunl,  where  no 
eopy  can  b»  obtained.  Bkuut^ame 
Hmi.  Y.  Btaeinfam, 80 

Vol.  XXIV.— 8«. 


2.  Semble. — ^That  the  aTerment  of 
the  loss  of  a  written  instrument 
sued  upon,  need  not  be  supported 
by  aifidarit Ibid. 

3.  Copy  of  Wbittbh  Ihstbumbkt. 
A,  who  owned  a  farm  in  JTenteeibr, 
agreed  in  writing  wiUi  his  son,  B, 
to  conrey  all  of  his  real  estate  to 
his  son,  in  consideration  of  his 
agreement  to  support  and  maintain 
A  and  his  wife  during  their  natural 
liyes.  During  the  life  of  the  father, 
the  son,  with  the  tether's  consent, 
traded  and  assigned  the  lands  in 
Kentuekif  for  lands  in  IndUma^  and, 

by  the  agreement  and  direction  of  ^ 
the  son,  tiie  oonTcyanee  was  taken 
in  the  name  of  the  fsther,  for  the 
purpose  of  securing  the  perform- 
ance of  the  agreement  between 
them.  Suit  by  the  son,  alleging 
these  facts;  that  he  had  Ailly  per- 
formed the  agreement  on  his  part, 
and  that  the  father  had  died,  and 
by  his  will  deyised  a  portion  of  the 
lands  to  others,  who  were  made  de- 
fendants. 
Ileid^  that  the  complaint  must  be  un- 
derstood to  mean  that  the  land  in 
Kentucky^  to  which  the  contract  be* 
tween  the  parties  related,  had  been 
couTeyed  to  the  son,  and  that  the 
land  in  Indiana^  procured  in  ex- 
change for  the  Kentiteky  lands,  was 
paid  for  by  the  son,  and  the  deed 
made  to  the  father  only  as  a  secu- 
rity for  the  performance  of  his 
agreement,  and  in  this  Tiew  of  the 
case,  the  action  was  not  founded 
upon  the  written  agreement,  and  it 
was  not  necessary  to  file  a  copy  of 
it  with  tiie  complaint Ibid, 

4.  Dsfbcts  IN.— The  Supreme  Court 
will  disregard  all  defects  in  the 
pleadings  which  do  not  affect  the 
substantial  rights  of  the  adTcrse 
par^.  The  Cin,  and  CM,  Air  Line 
BE.  Co.r.  Rodgere....,, 108 

5.  Copy  op  Wbittbh  Ihstbumbht. 
In  an  action  to  set  aside  a  conrey- 
ance  of  real  estate,  as  fraudulent, 
and  sul^eci  the  land  to  the  payment 
of  a  judgment,  the  f^ud,  and  not 
the  juJgaunt,  is  the  foundation  of 
Cfte  action,  and  a  copy  of  the  record 
of  the  Juagment  need  not  be  filed 
with  the  complaint.  Br<;^  ▼.  Am- 
My.M.....  ••••••••••••••••■••••••«•••■••  •228 

6.  V  ABZAKCS— FBOMIiaOBY  N6T1 
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In  a  eompUiat  upon  ft  promissory 
note,  Uie  note  was  described  as  pay- 
able to  the  plaintiff  while  the  note 
giTcn  in  eridenoe  was  payable  to 
"A,  or  bearer." 
Beld,  that  as  the  Tsrianee  could  haTC 
been  cured  by  amendment  in  the 
court  below,  the  Supreme  Court 
will,  on  appieal,  regard  the  amend- 
ment as  haTing  been  made.  Me- 
Kinlay  ei  al.  ▼.  Shanks 258 

7.  Rkai.  Pabtt  nr  Iitxbsst. — ^An 
answer  alleging  generally  that 
some  other  person  than  the  plain- 
tiff is  the  real  party  in  interest, 
without  stating  the  facts  which 
support  that  conclusion,  is  bad. 
HaifmondetaLy.Ptitekard 818 

8.  SUFPLSMBHTAL  CoMPLAIKT.— The 

office  of  the  supplemental  com- 
plaint is  to  bring  upon  the  record 
such  new  factv  as  hare  occurred 
since  tiie  filing  of  the  original 
complaint,  in  order  that  the  court 
may  grant  the  proper  relief  upon 
the  facts  existing  at  the  time  of 
the  final  decree.  But  if  the  origin- 
al complaint  is  wholly  defective, 
and  without  equity,  so  that  no 
Talid  decree  could  be  rendered 
upon  it,  the  plaintiff  cannot  sus- 
Uin  his  action  by  filing  a  supple- 
mental complaint,  though  the  latter 
may  make  a  case  which  would  en- 
title him  to  relief.  The  cause  of 
action  mu3t  haTC  existed  before 
the  commencement  of  Uie  suit. 
Patten  w.StewarU 332 

0.  CounttTreasurzk. — Suit  against 
A  and  his  sureties,  on  a  bond  given 
by  A  as  county  treasurer.  The 
complaint  alleged  that  A,  as  such 
treasurer,  had  received  the  sum  of 
$2,000,  which  he  had  failed,  on  re- 
quest, to  pay  over  to  his  successor 
in  office. 

ffeld,  that  the  complaint  was  bad, 
for  falling  to  show  that  the  money 
sued  for  remained  in  the  hands  of 
A  at  the  expiration  of  his  ^rm  of 
office,  and  had  not  been  paid  out 
by  him,  on  warrants  properly 
drawn  upon  him,  during  his  con- 
tinuance in  of&oe.  Pickett  r.  The 
State  ex  rel.  Beard  o/  ComnUteiofiere, 
^e 866 

10.     DxfBCTS    CUBXD    BY   VeBDIGT. 

A  mottgagea  haring  filed  a  com- 


plaint against  the  aortgagor  &r 
foreclosure,  and  haying  purchased 
the  mortgaiged  premises  under  the 
judgment,  afterward  filed  his  eom- 
plaint  against  A  and  B^  alleging 
the  legal  title  to  be  in  A,  who  had 
executed  a  title  bond  therefor  to  B^ 
who  had  executed  a  title  bond 
therefor  to  the  mortgagor;  that  the 
purchase  money  haA  been  paid  to 
A,  and  that  the  plaintiff  '^as  en* 
titled  to  a  oouTcyance  in  fee 
simple."  The  complaint  also  al- 
leged that  the  plaintiff^  when  he 
received  the  mortgage^  believed 
that  the  mortgagor  had  a  good  ti- 
tie,  &c. 

ffeldy  that  the  plaintiff  ought  to  hare 
filed  a  copy  of  each  of  said  title 
bonds  with  his  oomplaint,  but  that 
the  omission  was  ciued  by  verdict, 
and  that  a  motion  in  arrest  of 
judgment  would  not  lie. 

ffeldf  also,  that  the  averment  that  the 
plaintiff  was  entitied  to  a  convey- 
ance of  the  land  in  fee  simple, 
though  defective,  as  ailing  rather 
a  conclusion  of  law  than  facts,  was 
sufficient,  after  verdict,  to  support 
evidence  from  which  such  conclu- 
sions might  have  been  drawn. 
Weetfally.  Stark 877 

11.  Suit  OK  BxcoGNiZAscE. — A  com- 
plaint upon  a  forfeited  recognisance 
alleged  that  A,  the  principal  obli- 
gor, was  under  arrest,  and  in  the 
custody  of  the  sheriff;  by  virtue  of 
a  warrant  directed  to  him  by  the 
clerk  of  the  Howard  Circuit  Court, 
issued  by  the  said  clerk  upon  an 
information  previously  filed  by  the 
district  attorney,  charging  that,  in 
the  county  &c.,  A  unlawftdly  sold 
intoxicating  liquor,  and  that  the 
defendant  entered  into  the  recog- 
nisance, which  was  approved  by  the 
sheriff. 

Beld^  that  the  complaint  was  good. 
The  State  t.  JERiky  tt  al 881 

12.  Sams,! — The  complaint  also  al- 
leged that  the  recognisance  was 
defective  in  this,  <'that  the  subecrib- 
ing  was  ^Joeeph  K,  Binep,  Smith  |> 
St.  Clair;  and  it  should  be  John  8L 
Clair  and  Andrew  J,  SmUh,  for  that 
the  said  sureties  did  intend  to  bind 
thesaselves  jointly  and  severally  in 
the  aforementioned  sum«'*  The 
copy  of  the  recognisance  filed  show- 
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•d  thfti  Um  inatrament  filed  was 
signed  ^Smia  #  St.  Clair." 
EM,  ihMi  ilM  aTermenii  Uumgh  in- 
fonnal,  was  sufficient Ibid, 

13.  IirjintT  TO  TBI  PXBSON.— Nxo- 
LiosHOS.— In  an  action  for  an  in- 
jury to  the  person,  caused  by  the 
negligence  of  another,  it  must  ap- 
pear trom  the  complaint,  either  by 
ezprees  aTcrment.  or  by  a  particu- 
lar ahowinc  ef  the  facts,  that  the 
ii!jury  complained  of  occurred  with- 
out the  &ult  or  negligence  of  the 

Slaintiff.    JBo.  ^  Craw.  R.  R.  Co.  t. 
yexUf 411 

14.  GOFTOVWBITTXRiKBTRnHXNT. 

Where  a  pleading  is  founded  upon 
a  written  instrument,  a  copy  of  the 
instrument  must  be  filed  with  the 
pleading,  but  if  such  instrument  is 
only  referred  to  in  the  pleading,  a 
copy  need  not  be  filed.  Seawright 
etoLT.  Oojfinan 414 

1 5.  Sams. — The  omission  to  file  a  copy 
of  the  written  instrument  upon 
which  a  pleading  is  founded  may 
be  taken  advantage  of  by  demur- 
rer  • Ibid, 

16.  Suit  ok  Ivjwcnon  Boirr.— In 
an  action  upon  an  iidunction  bond, 
it  is  not  necessary  fliat  a  copy  of 
the  proceedings  and  judgment  in 
the  injunction  case  should  be  filed 
with  the  complaint.     Wituhip  t. 
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PLEDGE. 

Where  the  stocks  and  bonds  of  a  cor- 
poration are  pledged,  they  may, 
upon  defkult,  be  sold  for  the  debt; 
but  sneh  sale  must  be  at  public  auc- 
tion, a^d  can  only  be  made  upon 
demand  of  payment^  and  notice  to 
the  pledgor  el  the  time  and  place  of 
sale.  But  if  the  pledgor  cannot  bo 
found  so  as  to  have  a  personal  de- 
mand made  upon  him,  then  the 
pledgee  must  resort  to  his  bUl,  and 
haTC  a  judicial  sale.  The  Ind.  $ 
IlL  CMralR.  R.  Ob.  eiaU  y.MeKer- 
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POWER. 

A  power  coupled  with  an  interest  is 
not  reToked  by  the  death  of  the  per- 
son granting  it  Wood  \.  Wallace 
etal, 220 

PRACnOE. 

For  crimnal  praetiee,  See  C^IUIva  . 
Law. 

1.  NbW  TbiAL.— OUMITLATITB  Evi- 

DBircs. — Under  our  statute,  a  party - 
to  an  action  may  testiijr  in  his  own 
behalf,  but  he  is  not  bound  to  resort 
to  his  own  eridence,  and  may  haye 
a  continuance  for  an  absent  disin* 
terested  witnesa  to  material  facts,, 
known  to  himself;  but  if  he  be- 
comes a  witness  for  himself,  he 
stands  as  all  other  witnesses,  except 
as  to  his  credibility,  and  is  not  en- 
titled to  a  new  trial  for  newly  dis- 
coTcred  cumulatiye  eyidence  of 
facts  testified  to  by  him  on  the  triaL 
FoxT.Reputlds... 46 

2.  Dbmubbbr  to  pabt  of  Paba- 
OBAFH. — Under  our  present  prac- 
tice, a  demurrer  will  not  lie  to  a 
part  of  a  paragraph  of  a  pleading, 
but,  regarding  each  separate  breach 
assigned  in  a  complaint  on  an  ad- 
ministrator's bond,  taken  in  con- 
nection with  the  introductoiy  aTcr- 
ments,  as  a  separate  paragrapli,. 
containing  a  distinct  cause  of  ac- 
tion, a  demurrer  may  be  properly 
filed  to  each  breach.  Reno  y.  Tjfeon, 
Adnirof  Oldham... 56- 

8.  Plbdgb  of  8togk.~Salx  by 
Plxdobx. — ^Pabtibs. — Suit  to  com- 
pel the  transfer  of  stock  on  the- 
books  of  the  company.  The  com- 
plaint alleged  that  one  A,  who  wa» 
the  owner  of  407  shares  of  the 
stock  of  the  railroad  company,  de- 
lirered  the  same  without  assign- 
ment to  B,  as  coUatersl  security  for 
the  payment  of  ten  thousand  dol- 
lars; that  afterward  B,  still  hold- 

.  lag  said  stock,  and  his  debt  being 
unpaid,  transferred  Ids  interest  in 
the  stock  to  plaintiH^  for  yalue  re- 
ceiTCd;  tiiat  plaintiff  afterward 
gaye  notice,  in  a  public  newspaper, 
that  at  a  giren  time,  and  place^  he 
would  sell  said  stock  atpablic  auc- 
tion, and,  in  pursuance  of '•aid  no- 
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tiee,  did  wll  the  WKm%,  4nd  beeune 
himself  Uie  puiehMer  for  $610; 
Uiat  he  afterwATd  demaiided  of  the 
raibroftd  compuiy  ihetr»nBfer  of 
the  etook  on  their  books,  which  was 
reftised.  B  wes  not  joined  as  »  de- 
fendant. A  sniFered  a  default  on 
oonstmetiTe  nottee,  1^  pnblieation. 
The  oompanj  answered:  Ist.  That 
the  board  of  directors  had  made  a 
by-law  that  the  stock  of  the  com- 
pany should  only  be  transferred  in 
person  or  by  attorney  on  the  books 
of  the  company,  which  was  also 
expressed  in  the  certificates,  and 
that  neither  A  nor  his  attorney  had 
applied  for  such  transfer.  2d.  That 
neither  A  nor  B  had  CTer  had  no- 
tice to  redeem,  or  personal  notice 
of  the  alleged  sale. 

Held,  that  as  A  was  only  oonstruo- 
tiyely  summoned,  the  allegations 
of  the  complaint  against  him  could 
not  be  taken  as  confessed  without 
proof,  and  the  railroad  company  had 
a  right  to  insist  tJiat  the  plaJntiff 
should  at  least  show  ^primm/aeie 
case  of  ownership. 

Held,  also,  that  as  the  proof  showed 
the  transfer  of  the  stock  l^  B  to 
the  plaintiff  to  hare  been  by  way 
of  pledge,  B  was  a  necessary  party 
to  a  complete  determination  of  the 
controYersy,  and  the  company  had 
a  right  to  demand  that  he  should 
be  made  a  party.  IntL  i  IlL  Cent 
JL  R,  Co,  T.  MeKeman 62 

4.  SuFBXMS  OouBT. — On  the  Sd  of 
Mateh^  I860,  A  filed  a  transcript 
of  a  record  in  the  Supreme  Court, 
and  procured  9^  tupenedeat ;  about 
a  year  afterward  the  court  affirmed 
the  judgment  with  damages.  Some 
two  years  later,  the  judgment  re- 
maining uncollected,  a  transcript 
of  the  same  record  was  again  filed, 
and  another  t^peraedeas  obtained. 
Plea  to  the  assignment  of  errors, 
the  fbrmer  judgment  of  this  court. 

EMi  that  the  proper  judgment  is  a 
dismissal  of  the  appeal,  at  the  ap- 
pellants' costs,  but  that  damages, 
as  on  the  affirmance  of  a  o^ase, 
cannot  be  awarded.  JfdM  ei  al, 
T.  Th$  Oermm  Smt.  Itrnd  Sec    79 

6.  Sunaaa  Cointx,-*On  tiie  trial 
an  objeolfon  was  made  to  the  intro- 
dnetion  in  eTidence  ef  a  deed  eze- 
Mted  tcrthe  plaintiff  pendfatg  iht 


suit)  but  no  ptttMlsr  el^Jeetioa 
was  pointed  out 
Ueld^  that  und«r  wmtk  iifwriiisn 
ne  adrantage  eaa  ba  taken  in  the 
Supreme  Court  ef  the  aetion  of  the 
court  below  in  admitting  the  deed 
in  cTidonoe.  Jlooreel  «Z.t.  Fer- 
letf  <tfli.... ».....»«.....».»»« ■,.♦.—>».    81 

6.  Saks.— Where  the  «emplidnt  eon- 
sists  of  two  parapajth^  the  Su- 
preme Court  will  not  notice  an  al- 
leged error  in  oremiling  n  demvr- 
rer  to  one,  if  the  finding  and  judg- 
ment of  the  court  proceeded  wholly 
upon  the  other.  JSlatkigam$  tioL 
T.  BUmngiOU »....^..«....    86 

7.  Amin>KXHia.—Iiisenrev,  after  the 
OTidence  and  argnsMnt  are  eleeed, 
to  allow  a  party  to  amend  hia  plead- 
ing so  as  to  change  the  whole 
character  of  the  ea0eu«.~..««..JUiL 

8.  OBJXcnov  TO  XyiDuraKr— Al- 
leged errors  growing  ent  of  the 
a^nissioix  of  OTidenoe  will  not  be 
considered  by  the  Supreme  Court, 
unless  the  ground  of  the  ol^tion 
was  pointed  out  to  the  lower 
court JM. 

9.  StTPKncx  CiOVB9^— ComjCT  in 
Ensnvcx.— Where  there  is  a  c^ear 
conflict  in  the  eridenes^  the  Su- 
preme court  will  not  disturb  the 
finding  below.  JfVmler  t.  Cbme- 
fwt. 97 

10.  RbcoU). — The  Supreme  Coart 
will  net  go  ontslde  ef  the  record, 
to  hear  oral  OTidence  of  the  pro- 
ceedings of  the  court  below.  LemM 
T.  PrenaU  et  at 98 

11.  SuFKKacs  CounT. — ^The  Supreme 
Court  wUl  disregard  all  defbets  in 
the  pleadings  which  do  Boi  affKi 
the  substantial  rights  of  ths  ad*- 
verse  party.  The  Sacimigri^'  Qtf- 
M^e  Air  Zme  J2.  £.  €b.  v.  MoJbh- 

€T9 •«.«..•   108 

12.  BsvEEiB—Qiwra— Whether  an 
entry  of  reoord  is  a  sufiieient 
"written  eonaani^  to  a  trial  by  a 
referecu  under  see.  869,  2  O.  ft  H. 
210»    €food»iner,Hednek......  121 

1^  SuBHiBsiQir  TO  BnrsnsB. — If 
the  regularity  of  the  submission  to 
the  referee  was  not  qnesdoned  in 
the  court  below,  the  Supreme  Court 
will  presume  the  submission  to 
haTc  been  made  ''upon  the  written 
consent  of  the  parties.'*«........iWL 

li.  Smoial  9niBnM».«-€nsnA& 
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VnBXCT.— Th«  BpMiftl  ft&dingi  of 
iht  Jury  0T«rride  th«  general  Ter- 
dici  only  when  both  eannot  sUnd ; 
and  this  antagoniim  mnatbe  ap- 
parent npon  the  flaoe  of  the  reoonl, 
beyond  the  poeaibility  of  being  re* 
mored  by  any  OTidence  legitimate- 
ly admiflsible  under  the  ieenes,  be- 
fore the  court  oan  be  called  upon  to 
giro  judgment  against  the  party 
who  has  the  general  verdict  in  his 
&Tor.  Amidan  et  al  t.  Oaf  ei  aUl2S 
16.  Vebdict.— The  Terdict  of  a  jury, 
when  returned  into  court,  and  filed 
by  the  clerk,  becomes  a  paper  per- 
taining to  the  cause,  and  a  part  of 
the  record,  without  being  copied 
into  the  order  book.  Sandert  ▼. 
Smidert^ 18« 

16.  Lo8T  YsBBiCT. — ^A  lost  Terdict, 
like  any  other  paper  forming  a  part 
of  the  record,  may  be  supplied  by 
aproTcd  copy Ibid, 

17.  DzsMUSAL  ArrxB  BvrnxiixsT 
07  Jn&T.  -^The  plaintiif  has  no 
right  to  dismiss  his  ease,  to  the  pre- 
judice of  the  defendant)  at  any  time 
alter  the  jury  retire  to  consider  of 
their  Terdict Ilnd. 

18.  Biu.  OF  SzoxPTiojrs.— The  legal 
presumption  is  that  the  judge  signed 
the  bill  #f  exceptions  when  pre- 
sented, and  that  It  wse  filed  by  the 
dark  when  signed.  SUwart  t.  The 
SiaU. 142 

19.  AmioobOubu^— OnthefiHngof 
the  report  of  the  Tieweni  before  the 
eommissiontrs,  in  a  preeeeding  for 
the  location  «r  a  highway,  A  ap- 
peared as  a  friend  of  the  court, 
and  asked  to  file  the  dismissal  iit 
oneef  the  petitioners,  and  to  show 
by  aflMaTit  thai  anotiier  of  the  pe- 
Htionora  waa  not  a  resident  of  the 
cownya 

iZUd;  thai  as  A  was  not  a  party  to  the 
neord  ho  had  no  tighi  to  be  heard 
iatheeaseatthAt  iiase.    LitiUr, 

^Ol  InilfBPCIIClOJIISb     iBULOJUMfJOJIS  TO. 

Easeptlons  ie  InstrMiions  given, 
or  TCftned,  by  the  eouri^  maji  be 
takeft  diher  by  the  attorney  wri- 
ting at  the  doso  of  each,  *«glTen 
(or  r«lbaed)aadexeepled  to,"  and 
sigttfaig  ii,  or  by  a  geneiml  Mil  of 
stxotptloM;  and  when  ndthet  of 
ihesoBMihodoloroserted  to^  thoin- 
stractii—  make  mo  part  of.  the  re- 


cord, and  will  not  be  ndioed.  if«w- 
by  T.  Warrm. 161 

21.  Samb^— When  the  words  "giTen 
(or  reftised)  and  excepted  io*^  are 
written  after  the  instruction,  and 
signed  by  the  judge,  instead  of  the 
attorney,  the  exception  is  not  prop- 
erly reserTcd.. Ibii, 

22.  Dbmubbsb— -NxwTBXiLL. — ^Any 
matter  for  which  a  new  trial  may 
be  granted,  as  specified  in  see.  862 
of  Uie  code,  must,  in  order  to  be 
aTailable  as  error  in  the  Supreme 
Court,  hsTC  been  made  the  founda- 
tion of  a  motion  for  a  new  trial  in 
the  court  below.  But  rulings  upon 
demurrers  to  pleadings  are  noi 
within  the  rule.  Gtay  t.  Stiver  et 
al 174 

28.  lN8TRi7CTiovs.-Instmctions  based 
upon  a  hypothetical  case,  where 
there  is  no  CTidence  tending  to  make 
the  case  supposed,  are  out  of  place, 
and  ought  not  to  be  giTcn,  as  they 
are  only  calculated  to  mislead  the 
jurj.  Swank  Y.  NiehoU  AdmW.Ji^ 

24.  JiTDos  Pno  TnifFOBB.— Where 
a  person  other  than  the  regular 
judge  has  tried  a  cause  below,  and 
no  objection  was  made  en  the  trial 
to  his  authority,  and  the  record  is 
silent  on  the  subject,  such  objec- 
tion cannot  be  raised  for  the  first 
time  in  the  Supreme  Court.  Mitch- 
eU  T.  SmUK. 262 

26.  AxBBDXBirTS.— The  plaintiff  has 
a  right,  at  any  time  before  hisoom-^ 
plaint  is  answered,  to  amend  his 
pleadings,  and  to  file  additional 
paragraphs.  Faringion  t.  Hdmh' 
ine 268 

26.  Sjuib. — ^Where  an  additional  para- 
graph, filed  to  a  complaint,  counts 
upon  a  cause  of  action  idiich  ac- 
crued subsequent  to  the  serrice 
of  tlie  summons,  it  may  be  steicken 
out  on  motion,  or,  if  the  defendant 
appears  tliereto,  he  is  enUtled,  on 
application,  to  a  continuance  of 
the  cause.  The  filing  of  a  demur- 
rer to  the  paragraph  would  be 
a  waiTOr  of  this^nght.* IhUL 

27  A.rmx'wrt  vtm  Oovtikuajtcx. 
An  alfldaTii  for  the  continoanoe  of 
a  cause  om  aecoimi  of  the  isbsence 
of  a  witness  whose  place  of  resi- 
denco  is  alleged  to  do  unknown, 
must  shew  that  dlliMico  has  been 
used  to  asoeriain.thowheTeaboutft* 


see 
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of  th»  ftbMnt  witnen.    McKuUa^ 
ei^Y.Sktmk 258 

28.  IvJUHOTEOV.— Wlrare  a  resindn- 
ing  Older  Iim  been  gnnted  upon  • 
oomplmbii  duly  Terified  by  affidaTii, 
»nd  an  amended  complaint  ie  after- 
ward filed,  the  objeotion  thai  the 
latter  la  not  supported  by  affidavit 
cannot  be  raised  by  demnrrer.  MM 
eiakr,  Himgk^ 278 

29.  Wabbakt  ov  Attobvxt.— In 
entering  judgment  upon  a  warrant 
of  attorney,  if  the  warrant  con- 
tains a  statement  of  the  cause  of 
action,  a  complaint  is  not  necessa- 
ry.   Agard  t.  HawJa  et  al 276 

80.  BxHBAJtZNG^-It  is  too  late  to 
present  a  question  for  the  first 
time  in  the  Supreme  Court,  on  a 
petition  for  rehearing.  Yater  et  al, 
T.  Mullen 277 

81.  WiTiTEflS  Pabum.— Now  that 
parties  are  permitted  to  testify  in 
their  own  belialil  they  must  be  held 
to  the  same  prompt  attendance  to 
giro  their  testimony  that  the  law 
requires  of  other  witnesses.... /6tU 

82.  BBOoanzAKCS— SunBOir.— In  an 
action  upon  a  forfeited  recogni- 
sance, giren  for  the  appearance  of 
the  accused  to  answer  a  criminal 
charge,  no  relator  should  be  named 
in  the  complaint,  but  the  action 
should  be  prosecuted  in  the  name 
of  the  State  of  Indiana.  Hanokuu 
Y.  The  Stateex  rel  Read 288 

88.  Samk. — ^Where  such  an  action  is 
brought  on  the  relation  of  the  Au- 
ditor of  Uie  county,  the  Auditor's 
name  may  be  stricken  out,  on  mo- 
tion, as  surplusage Ibid, 

84.  AppligatxoktosctabidkJubg- 
MXNT. — ^Three  days  after  the  ren- 
dition of  a  Judgment  against  him. 
.the  defendant  appeared  and  moyed 
to  set  aside  the  default  and  judg- 
ment, and  iiled  affidavits  in  support 
of  his  motion.  The  affidavits  dis- 
closed that  he  had  employed  coun- 
sel to  defend  for  him,  and  had 
caused  a  subpoena  to  issue  for  his 
witnesses;  that  he  had  been  pre- 
vented from  attending  court  him- 
self by  the  dangerous  illness  of  his 
wife,  and  that  liis  attorney,  being 
Provost  Marshal  of  the  district, 
had  been  so  engaged  in  enforcing 
the  draft,  that  he  had  been  unable 
.to  attend  the  court,  and  had  neg- 


leeted  to  speak  to  any  other  attorn 
ney  to  represent  him  in  the  eaae. 
The  affidavits  also  disclosed  a 
meritorious  defense  to  the  action. 
The  court  overruled  the  motion  to 
set  aside  tlie  Judgment. 

Heldf  that  the  motion  to  set  aside  the 
Judgment  ^ould  have  been  grant- 
ed. 

Beld,  also,  that  as  the  plaintiff  ap- 
peared by  attorney,  no  notice  of 
the  application  to  set  aside  the 
Judgment  was  necessary. 

Meldf  also,  that  counter  affidavits, 
controverting  the  truth  of  the  facte 
stated  in  the  affidavits  upon  which 
the  application  was  based,  could 
not  be  received. 

Jleld,  also,  that  while  such  applica- 
tions are,  under  the  statute,  ad- 
dressed to  the  discretion  of  the 
lower  court,  an  appeal  will  lie  from 
an  abuse  of  that  discretion,  and  the 
Supreme  Court  will,  in  such  case, 
review  the  action  of  the  lower  court. 
mUet  al.  V.  Cnmp 291 

85.  BxvBBSiKO  Pbxtious  Rulisos. 
Great  caution  should  be  exercised 
by  the  Supreme  Court  in  reversing 
former  decisions,  which  have  been 
received  and  acted  upon  as  settling 
the  law,  and  especially  when  a  rule 
of  property  would  be  overturned, 
and  that  would  be  made  criminal 
which  had  before  been  a^udged 
lawftil.     Cffvbhe  v.  The  Aale....295 

86.  Game. — ^It  is  often  better  in  such 
cases,  that  what  is  settled  should 
not  be  disturbed  by  judicial  action, 
though  it  may  be  wrong... Ibid, 

87.  SuPBXMS  OouBT.— where  in  a 
suit  there  are  two  conflicting  theo- 
ries, and  there  was  evidence  on  the 
trial  tending  to  support  eaeh,  the 
Supreme  Court  vrill,  on  appeal, 
adopt  the  theory  which  will  sustain 
the  finding  of  the  ooort  below. 
ffmteretoLr,  BoIm^ .299 

88.  TBXALBTTHaOotmT.— Where  the 
trial  below  iab^ihe  court,  the  same 
presumptiflfli  will  be  indulged  in 
favor  of  the  finding^  on  appeal,  as 
if  the  trial  had  been  by  a  Jurv. 
Bawm  V.  Teague 804 

89.  KnuazvPSB.— A  mii^oinder  of 
causes  of  action  cannot  be  assigned 
for  error  in  the  Supreme  Court. 
Ruthafard  t.  JToers ^  Sll 

40.  CoBaicnov  of  a  Bicwux— An 
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appUofttioii  for  the  coneoiion  of  a 
Tooord  most  be  made  to  the  oonrt 
in  whioh  the  prooeedinge  were  had. 
If  an  impexfeot  or  incorreot  trans- 
eript  has  been  sent  up  to  the  Bu- 
preme  Gonrt^  a  writ  of  certiorari 
will  be  awaided,  upon  proper  ap- 
plioation;  but  the  appellate  oourt 
must  act  upon  what  has  been  done, 
and  appears  of  record,  below,  and 
cannot  undertake  to  oorreet  the 
record  of  the  lower  court.  Thorn 
eiiU.'?.  WiUon'$£3^r. 828 

41.  YXBDICT. — A  verdict  rendered 
in  plain  and  defiant  opposition  to 
all  the  eyidence  ought  instantly  to 
be  set  aside.  OrouUy  et  aL  t. 
aSrienetal 825 

42.  MiTLTIPLICITT  OF  SuiTs. — Suit 
to  eiOoin  the  prosecution  of  an  ac- 
tion to  recoTer  the  possession  of 
real  estate,  on  the  ground  that  the 
sheriff's  sale,  undor  which  the 
plaintiff  claimed,  was  illegal  and 
▼old. 

ffeld,  that  as  the  alleged  illegality  of 
the  sheriff's  sale  could  have  been 
set  up  as  a  defense  to  the  action 
for  the  possession  of  the  land,  a 
separate  action  would  only  be  a 
useless  multiplicity  of  suits,  which 
ought  not  to  be  allowed.  Patten  t. 
SteuHBTt 882 

43.  Bill  of  Exceptions. — Where 
time  has  been  giyen  by  the  court 
to  file  a  bill  of  exceptions,  if  the 
bill  is  not  tendered,  or  farther  time 
given,  within  the  time  first  limited, 
the  record  is  beyond  the  reach  of 
the  court,  unless  the  opposite  party 
be  brought  in  by  notice.  Ifoble  v. 
Thompson 846 

44.  Same.-— Qiusre?  Whether  leave 
can  be  given,  even  after  notice  to  the 
opposite  party,  to  file -a  bill  of  ex- 
ceptions after  the  time  first  fixed 
for  filing  it  has  expired IbicL 

46.  New  Tbi&In — An  application  for 
a  new  trial,  made  after  Judgment, 
and  at  a  subsequent  term  of  the 
court,  must  be  regarded  as  an  in- 
dependent prooeeding,  and  if  the 
application  is  made  on  the  ground 
of  newly  discovered  evidence,  the 
evidence  given  at  the  trial,  together 
with  the  newly  discovered  evidence, 
must  be  set  out  JETtuiftfi^fon  et  oL 
V.  Drake 847 

46.    Pabtvxb8HIP—Ao€X>uht.— Be- 


fore the  adoption  of  our  present 
code^  one  partner  oould  not  sue 
another  at  law,  to  recover  money 
claimed  to  be  due  on  the  unsettled 
partnership  accounts,  but  since  the 
distinction  between  law  and  equity 
has  been  abolished,  this  rule  can 
have  no  application.  Dttek  "7,  Ab- 
bott   849 

47.  Same— Pabtixb.-«A,  B  >and  C, 
having  been  engaged  in  a  partner- 
ship business,  A  sued  B  for  hisshare 
of  the  profits,  which  he  alleged  to  be 
in  B's  hands.  The  complaint  did 
not  aver  a  dissolution,  and  an  ad- 
justment of  the  balances  between 
the  partners.  Heldf  that  G  was  a 
necessary  party Ibid, 

48.  Review — Vekub. — Complaint 
by  the  defendant  to  review  a  Judg- 
ment rendered  against  him  l^  de- 
fault in  the  Fountain  Circuit  Court. 
After  the  complaint  was  answered, 
the  court  set  aside  the  default  and 
Judgment,  on  motion,  and  allowed 
an  answer  to  be  filed  in  the  origi- 
nal cause.  After  this  last  answer 
was  filed,  the  venue  of  the  action  for 
review  was  changed  to  the  TippO' 
eanoe  Circuit  Court,  and,  in  ih0 
latter  court,  a  motion  was  made 
and  sustained  to  strike  out  the 
answer  filed  in  the  original  oause, 
and  to  vacate  the  order  setting 
aside  the  default  and  judgment. 
Leave  was  then  granted  to  amend 
the  complaint  for  review,  and  upon 
the  amended  complaint,  an  oider 
was  entered  setting  aside  the  origi- 
nal judgment.  A  demurrer  was 
then  sustained  to  the  original  com- 
plaint, and  final  judgment  render- 
ed for  the  defendant 

Held,  that  the  Tippecanoe  Circuit 
Court  had  authority  to  act  upon 
the  motion  to  vacate  the  order  of 
the  Fountain  Circuit  Ceuzt,  setting 
aside  the  judgment 

Heldf  also,  that  the  order  of  the  Fmrn- 
tain  Circuit  Oourt,  setting  aside  the 
judgment,  was  erroneous,  ilrst,  be- 
cause at  the  time  the  order  was 
made,  on  mere  motion^  there  was 
an  issue  of  fisct  pending  upon  the 
complaint  for  review;  and,  sec- 
ondly, because  the  complaint  for 
review,  if  regarded  as  a  motion  for 
relief;  under  section  99  of  the  code, 
came  too  late,  more  than  one  year 
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^Ying  <l>yed  tiiiM  the  nadlftion 
of  the  judgnuMii. 

ffeldf  alfPi  thai  though  th«  original 
complaint  for  review  did  not  make  a 
case  which  would  have  authoriied  a 
review  of  the  judgment,  buL  at 
moet)  only  discloeed  facta  wnich 
would  have  entitled  the  party  to 
relief^  on  motion,  within  one  year, 
atill,  as  it  purported  on  its  face  to 
be  a  complaint  for  review,  and  was 
BO  treated  by  the  parties,  by  chang- 
ing Uie  Tenue,  it  must  be  held  to 
have  been  a  proceeding  under  the 
statute  for  the  review  of  a  judg- 
ment, and,  hence,  leave  was  prop- 
erly granted  to  amend  the  com- 
plaint. Foiter^  AdmW  rf  Nao^  v. 
PQtUr 868 

49.  Paetixiov  —  Pabtixs. — In  a 
proceeding  for  partition  of  real 
estate,  a  sale  of  the  land  was 
ordered,  and  A  was  appointed  a 
commissioner,  who,  having  given 
bond,  and  received  part  of  the 
purchase  money,  absconded  with 
the  money.  B  was  appointed  his 
successor,  and  an  action  was 
brought  on  the  bond,  in  the  name 

I  of  the  State,  on  the  relation  of  B, 
and  of  0,  guardian  of  D,  and 
others,  who  were  not  alleged  to  be 
minors,  and  who  were  part  of  the 

Krsons  whose  land  had  been  sold, 
imurrer  on  the  ground  that  B  had 
no  lesal  capacity  to  act  as  relator, 
and  that  the  persons  whose  land  had 
been  sold  were  the  only  proper  re- 
lators. 

£Md,  that  B  was  not  a  proper  rela- 
tor. 

EM^  alsO)  that  C  was  not  a  proper 
relator,  even  though  D  and  others 
were  minors. 

EeH  also,  that  there  being  no  aver- 
ment thiat  D  and  others  were  mi- 
nora, they  must  be  presumed  to  have 
been  adi^ts. 

UMi  also,  that  the  suit  should  have 
been  brought  on  the  relation  of  the 
persons  whose  land  had  been  sold. 

n*UL,  also^  that  the  demurrer  was  suf- 
ficient to  present  the  objection,  un- 
der our  code,  that  there  was  ^%  de- 
fect of  parties  plaintiff."  Matedon 
V.  Th^  ^aUy  es  r^  Smj^on 870 

60.  GsxsnAi  Isoiub— Pkoov  uxdxb, 
ui  BBAX  AcTiov.— A  complaint  for 
the  possession  of  real  estate  alleged 


that  the  plaintif  was  Oieev 
entitled  to  the  pensoosion  of  the 
land,  and  was  kept  out  of  posses- 
sion thereof  by  the  defendanL  An- 
swer, a  general  deniaL 

Htldf  that  under  the  isaue^  the  plain- 
tiff might  prove  thai  he  executed  a 
conveyance  of  the  land  during  in- 
fancy, and  disaffirmed  it  on  attain- 
ing to  full  age.  MHu  v.  JUmMT' 
num. 886 

M.  DejxctovPabtikb. — ^If  a  defect 
of  parties  be  not  ol^eoted  to  by  de- 
murrer or  answer,  the  objeetion  is 
waived.     (Ttovm  v.  Rvh^  •%  «l...418 

62.  IifTBBnsT  AVTXB  Vkbdict.— ffix 
months  having  intervened  between 
the  finding  of  the  Terdiei  and 
judgment,  the  court,  la  rendering 
judgment,  allowed  interest  fs^m.  the 
date  of  the  verdict. 

HM^  that  the  objection  to  the  allow- 
ance of  interest  on  the  rerdict  could 
not  be  raised  by  a  moUoa  for  a  new 
trial,  or  in  arrest  of  judgmentJM& 

63.  CnXDIBILITTOFWmrXSBES.— It 

is  the  exclusive  prorince  of  the  juiy 
to  determine  the  credibility  of  wit- 
nesses, and  the  Supreme  Court  will 
not  examine  into  their  action  for  the 
purpose  of  disturbing  the  verdict 
HoUinfftworth  v.  PUkermg  et  aiL485 

64.  A  question  presented  for  the  ftnt 
time  in  the  Supreme  Court  wiU  not 
be  considered.  Smiik  et  aL  v.  Akx- 
anderet  oL, 464 

PRINCIPAL  AND  SUBETT. 

Sb$  Subbtt. 

PBOMI880BT  NOTES. 

1.  USURT— PmOTXHOFOBXimiSlAf- 
UTB. — Suit  upon  promiasoTy  ntlM 
reserving  interest  at  the  ratocf  ten 
per  cent  Answer,  thai  the  notM 
were  made  and  delivered  in  the 
SUte  of  Ntw  Torhi  and  not  in  the 
State  of  MiekigmL  where  thej  bore 
date ;  that  bj^^  laws  of  Nem  York 
seven  per  Sent  Interest  only  could 
be  tfieon  or  reserved,  and  if  » 
greater  rate  of  interest  should  be 
reserved,  such  note  was  void.  Two 
sections  of  the  law  of  If^tm  T«rk 
were  set  out,  the  first  fixing  the 
legal  rate  of  interest  at  seven  per 
cent,  and  the  second  providing  that 
when  a  greater  rate  "OsMSfs^ 
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trsci  ilioiilcl  b«  Toid.  On  Uid  trial 
of  Uio  oauoei  the  aeoond  BMtion  only 
of  the  Uw  of  Ntw  Fork  wm  giTon 
in  OTidenoe,  and  judgment  wao 
giTon  for  the  prinolpal  of  the  notes, 
and  intereet  at  the  rate  of  m»  per 


A^  tkai  as  tlio  aeeiion  of  the  law 
of  Nng  Jor ibf^Ten  in  OTidenoe,  did 
not  akow  what  the  legal  rate  of  in- 
terest in  that  State  was,  the  Judg- 
ment of  the  eonrt  waa  not  erro- 
neous^   JTm^oh  <I  oi.  T.  Smith. ...  1 1 

2.  GosfliDsnATioir.  —  Paroi.  Eti- 
nmsQM,-^  sued  B  upon  a  promis- 
■ory  note  giTen  by  liim  to  0,  and 
transferred  bydeliTery  to  A.  An- 
awer,  that  S,  deeiring  to  purchase 
a  certain  traot  of  land. of  P,  who 
was  unfriendly  to  him,  procured  C 
to  make  the  purchase  in  his  own 
name»  while  B  went  upon  the  notes 
giTon  for  the  purchase  money,  os- 
tenaihly  as  the  surety  of  G.  In  ex- 
eeution  of  the  agreement,  0  oon- 
Toyed  the  land  to  B»  the  latter 
ezeouting  his  notes,  corresponding 
to  the  notes  already  giTon  by  G  to 
J^  upon  which  B  was  surety,  it  be- 
ing at  the  time  agreed  that  0  should 
dcSrer  B's  notes  to  D,  and  take  up 
those  originally  given;  that  G,  in 
Tiolation  of  the  agreement,  had  as- 
signed tiio  notes  of  B  to  the  plain- 
tiff for  his  own  debt,  while  B  had 
been  compelled  to  p^  the  notes 
to  P,  upon  which  he  was  surety. 

ffeUt  that  as  the  note  sued  on  waa  not 
payable  in  a  bank  in  this  atate^  it 
was  aubjeot  to  whateyer  defense,  or 
set-off^  the  maker  had,  before  notice 
of  assignment^  against  the  payee. 

A/4  also^  that  Uie  agreement  set  up 
in  ttie  SASwer  did  not  Tary  the 
terms  of  the  written  contract,  but 
went  to  the  consideration  of  the 
note,  and  to  show  the  relation  of 
the  joint  makera  to  0,  the  payee, 
which  might  be  done  by  parol  otI- 
denoe,  eren  if  the  legal  effect  of 
the  writing  waa  changed  thereby. 

ffeldf  also,  that  in  this  class  of  cases 
circumstsAcea  tending  to  show 
knowledge,  in  the  absence  of  fraud, 
are  not  equiralent  to  notice  of  as- 
signment The  burden  of  showing 
notice  is  en  the  plaiixtiC  Ba^UM^i 
T.  lUktr^ «... 62 


8,  YXMB41.  CoHBmov^-*A  Terbal 
condition  eannot  be  annexed  to  a 
promiaaoiy  note,  or  other  written 
oontraei.  A  Terbal  oontraet  may 
oonatitnte  the  consideration  of  a 
written  eontraet,  but  a  note  for  a 
giTcn  amount  cannot  be  trammeled 
with  a  Torbal  oondition,  which  shall 
make  it  obligatoiy  for  a  less  sum. 
Swank  T.  NiehoUf  AdmW 199 

4.  AsaiQKMXVT  oj  Past  IvTiRKtr. 
A  part  interest  in  a  promissory 
note  maybe  assigned  in  equity, 
and  the  assignee,  being  the  real 
party  in  interest,  can,  under  our 
statute,  join  with  the  owner  of  the 
other  interest  in  an  action  upon 
the  note.    (Ttovm  t.  Jiii^  ei  al  418 

5.  COVDITIOVAL  DbUYXBT  BY  SUBX- 

TT. — A  executed  his  promissory 
note,  payable  to  the  order  of  B, 
and  induced  0  and  D  to  si^  the 
note  as  sureties,  and  re-dehTor  to 
him,  A,  upon  the  promise  that  he 
would  procure  other  persons,  named 
by  them,  also  to  execute  said  note. 
In  disregard  of  his  promise,  A  de- 
lirered  the  note  to  B,  without  pro- 
curing the  additional  sureties 
agreed  upon. 
HM,  that  the  deUvery  to  B  waa  ab- 
solute^ and  that  the  sureties  were 
liable,  without  regard  to  the  con- 
dition. Dwrdofff  ei  iU*  y,  Foru- 
man S!.^ 481 


BAIUIOABB. 

1.  Injury  TO  Stock.— Under  the  law 
of  1868,  *'  to  proTide  oompenaatlon 
to  owners  of  animala  killed,"  ftc. 
(Acts  1868;  p.  25,)  all  animaUkilled 
at  any  one  time  constitute  a  sepa- 
rate and  indiTisible  cause  of  action, 
and  two  of  these  causes  cannot  be 
united  to  giTC  jurisdiction  to  the 
Gircuit  Gourt  The  ZtuL  ^  CSn.  S. 
R.  Co.  ▼.  KenhwdL 189 

2,  Sams.— Complaint  in  the  Gircuit 
Gonrt,  in  two  paragraphs,  for  stcck 
killed  at  different  times.  The  first 
parag^ph  waa  for  a  horse  worth 
|2()0,  and  ^  ieoond  for  %  oow 
worth  $50. 

HeU  thai  as  to  the  seooadpaiagnph 
of  the  comply  ni  tho  Qiifait  Coiurt 
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Iiad  BO  jnriBdiotioB,  M  tiM  tiliM  of 
thoeowdidnot  ozoeed  f60..../M. 

8.  Samb.— FsvGBB^— SiiiiftgmiiiBttlie 
ndlfoftd  oompuiT  for  killiiig  iCoek. 
Theoomplftint  ftlieged  Uifti  tlio  ftaioe 
along  tho  rood  took  Are,  and  the 
senruita  of  the  eompuiy,  to  eztin- 
goiBh  tlM  fire,  threw  downa  gap  in 
the  fenoe^  irhioh  was  negligently 
left  open,  fto. 

IIMf  that  the  eirenmatanees  alleged 
were  equlTalent  to  an  aTennent 
that  the  railroad  fenoe  was  not 
properl J  maintained. 

Hdi^  aUo,  that  if  the  road  was  se- 
ecurely  fenoed,  and  the  fence  was  ac- 
cidentally destroyed  by  fire,  and 
was  rebnilt  within  a  reasonable 
time  afterward,  the  company  wta 
not  liable  for  the  iojory. 

HtH  also,  that  the  court  correctly  re> 
fosed  to  instruct  the  Jury,  <*that 
the  fact  that  hands  of  the  oompany 
working  in  a  graTol  pit  had  notice 
of  the  defect  in  the  fence,  would 
not  bind  the  oompany,  but  that  such 
notice  musthaTO  come  to  some  per- 
son or  aceni  connected  with  keep- 
ing up  the  fence,  or  to  some  agent 
of  the  company."  /.  P.  j-  C.  B. 
B.  Gb.T.  Tndtt, 162 

4.  Saiob. — Highways. — Railroad 
companies  are  required  by  statute 
to  fence  their  roads,  and,  construing 
this  law  as  a  police  regulation,  for 
the  safety  of  the  public,  the  fact 
that  a  railroad  runs  alongside  of  a 
public  highway  would  seem  to  re- 
quire peculiar  care  on  the  part  of 
Uie  company  in  complying  with  the 
law.  Ind.  f  Ci$L  B,  B.  Cb.  ▼. 
Cfuard. 222 

6.  Sams-Stbxbt  CK088IK0S.-Where 
an  animal  passes  upon  a  railroad 
track  at  the  crossing  of  a  public 
street  or  highway,  or  other  place, 
where,  from  any  cauB«L  it  would  be 
improper  that  the  railroad  should 
be  fiDnced,  and  is  killed  by  the  lo- 
comotiTC  or  cars,  the  company  is  not 
liable,  except  for  the  negligence  or 
misconduct  of  those  haTing  cham 
of  the  train.  Ind.  t(Xn.B.B.do. 
f.MeKwMiy^ 288 

6.  BamXv— The  fact  thai  a  public 
highway  runs  along  the  side  of  a 
railroad  track  does  not,  of  itself 
show  a  T&lid  reason  why  a  fence 
could  not  be  maintained  between 


the  U^way  a»d  the  track,  but 
rather  shows  the  stnwger  reason 
why  the  railroad  shovU  be  f^ced. 
IbU, 

7.  Saieb — ^The  owner  of  aa  aaimal 
killed  or  injured  by  the  ears  eC  a 
railroad  company  may  reeorcr 
therefor,  if  the  road  is  not  fenced, 
though  he  be  not  an  a^Jotning  pro- 
prietor, and  has  been  gnil^  of  neg- 
ligence  in  permitting  theaninial  te 
stray  upon  the  railmd.. . ••.... 7M& 

8.  HxOHWATB.— Sren  if  the  ground 
used  Ibra  railway,  owned  by  a  pri- 
Taie  eorporation,  might  be  appvo- 
priaied,  in  whole,  or  in  part,  for  a 
eemaion  hi^way,  under  the  right 
of  eminent  domain,  yet  it  eaanot  be 
thus  appropriated  without  being 
paid  for.  Chwttqr  s<  ol  t.  OBrim 
etoL .825 

9.  IvjiTBTTO  AjmuLLS. — The  Owner 
of  a  blind  horse  turned  him  out 
upon  the  common  of  a  town,  through 
wnlch  arailroad  ran,  where  he  was 
killed  by  a  passing  train.  The  in- 
jury did  not  occur  on  any  street  or 
alley,  and  the  track  was  not  fenced. 

Held,  that  the  owner  was  guilty  of 
gross  negligence,  amounting  to  a 
willingness  to  sufferthe  ii^ury  com- 
plained 0^  and  hence  he  cannot 
recoTcr.  Emiffhtf  Admit  qf  Mc- 
Kaehtm  t.  Toledo  f  Wttba^h  B.  A, 
Co 408 

10.  Bonds.— The  MarUmoOU  iFhrnh- 
Un  BaUroad  Ooa^MH^  issued  certain 
bonds,  payable  to  the  order  of  the 
Madison  ^  Indumapolu  BaOroad 
Company^  for  the  purpose  of  bor- 
rowing money  to  complete  the  road 
of  the  former  company.  The  bonds 
were  deliTcred  to  the  Ifoiitfeii  CShm- 
pm^,  and  were  indorsed  and  guar- 
anteed by  that  company,  and  sent 
to  its  agent  at  New  York  for  sale. 
The  agent,  in  a  circular  offering  the 
bonds  for  sale,  represented  that 
they  were  owned  by  the  Modiaon 
Oompany.  Suit  by  the  holders  of 
the  bonds  against  the  Madioon  t 
IndimmpoUe  BaUroad  Qm^m^  upon 
its  guaranty. 

Eeld,  that  it  is  within  the  corporate 
powers  of  the  MadUon  f  Indian^^ 
Ue  BaUroad  Oon^pm^  to  sell  and 
guarantee  bonds  held  by  it  in  the 
usual  course  of  its  business. 

BeH  also,  that  as  the  oonttaet  of 
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powmnt J  npon  tli«  boadi  wm,  upon 
Us  liMe,  soon  aoontraot  m  the  com- 
pany hM  power  to  make^  the  fMt 
thai  the  goaranty  was,  in  this  case, 
made  for  a  purpose  not  authorised 
by  the  ohsrter,  (as  fbr  the  accom- 
modation of  another  road,)  could 
not  affect  the  right  of  a  bona  fide 
holder,  without  notice,  to  recoTcr 
npon  it. 
Held,  also,  that  the  general  agent  of 
a  corporation,  clothed  with  certain 
powers  by  the  charter,  or  the  law- 
ral  act  of  the  corporation,  may  use 
those  powers  for  an  unauthorised, 
or  CTon  a  prohibited,  purpose,  in  his 
dealings  with  an   innocent  third 

Kjrty,  and  yet  the  corporation  bo 
Id  liable  for  his  acts.  MadUon 
^  Ind,  R.  Jt.  Co.  T.  The  Norwich 
Ba^mg  Society 467 

RECOGNIZANCE. 

1. 8mn  CM.— In  an  action  upon  a  for- 
feited recognisance,  giren  for  the 
appearance  of  the  accused  to  an- 
swer a  criminal  charge,  no  reUsior 
should  be  named  in  the  complaint, 
but  the  action  should  be  prosecuted 
in  the  name  of  the  State  of  Indiana. 
Hamkine  t.  The  8taU  ex  rel  Read..2SS 

2.  Sauk. — Where  such  an  action  is 
brought  on  the  relation  of  the  Au- 
ditor of  the  county,  the  Auditor's 
name  may  be  stricken  out,  on  mo- 
tion, as  surplusage Ibid, 

8.  SAm—^UBiBDiCTioy.— -The  Court 
of  Common  Pleas  has  jurisdiction  of 
an  action  brought  upon  a  forfeited 
recognisance,  taken  by  a  justice 
of  the  peace,  for  the  appearance  of 
the  defendant  to  answer  a  charge 
of  felony  in  the  Circuit  Court. 
lUd. 

4.  Samb/— In  a  suit  upon  a  forfeited 
recognisance,  taken  by  a  justice  of 
the  peace,  for  the  appearance  of  the 
accused  to  answer  a  charge  of  fel- 
ony in  the  Circuit  Courts  the  facts 
showing  the  authority  of  the  justice 
to  take  the  recognisance  must  be 
shown.. Ibid. 

5.  Sam B. — A  complaint  upon  a  forfeit- 
ed recognisance  alleged  that  A,  the 
prbid]^  obligor,  was  under  arrest, 
and  in  the  custody  of  the  sheriii;  by 
▼irtne  of  a  warrant  directed  to  him 


by  the  clerk  of  Uie  Bow&rd  Circuit 
Court,  issued  by  the  said  clerk  upon 
an  information  previously  filed  by 
the  district  attorney,  charging  that, 
in  the  county  Ac,  AunlawiUly  sold 
intoxicating  liquor,  and  that  the 
defendant  entered  into  the  recog- 
nisance, which  was  approTodby  the 
sheriff. 

Held,  that  the  complaint  was  good. 
The  StaU  ▼.  JBiney  et  al 881 

6.  Same.  ~  The  complaint  also  al- 
leged that  the  recognisance  was 
defectlTC  in  this,  "that  the  subscrib- 
ing was  ^Joeeph  K.  ffineif,  Smith  j- 
8l  Clair,'  and  it  should  be  John  St 
Clair  and  Andrew  J",  Smith,  for  that 
the  said  sureties  did  intend  to  bind 
themselves  jointly  and  seTcrally  in 
tho  aforementioned  sum."  The 
copy  of  the  recognisance  filed  show- 
ed that  the  instrument  was  signed 
'' Smithy  SUOiOir:' 

Held,  that  the  aTcrment,  though  in- 
formal, was  sufficient Ibid, 

RECORD. 

0/  Deed,  eee  Dbbd. 

1.  RbCOKD   07  HoBTaAQB. — EVTUT 

Book. — ^Where  a  mortgage  is  left 
for  record  with  the  recorder,  and  is 
entered  by  him  in  the  entry  book,  as 
required  by  the  statute,  it  must  be 
deemed  to  be  recorded  from  the  date 
of  its  reception,  as  noted  on  the  en- 
try book,  and  no  injury  can  result 
to  any  one  fh>m  a  failure  of  the  re- 
corder actually  to  record  the  in- 
strument. KeeeUr  t.  The  State  ez 
reL  irOiOfi.... 818     v/ 

2.  Etidbmgb. — A  properly  certified 
copy  of  an  affidavit  which  had  been 
filed  in  the  Supreme  Conrt,  as  the 
basis  of  a  motion  to  reinstate  a  case 
which  had  been  dismissed,  was 
given  in  evidence  against  the  party 
who  had  made  it,  in  an  action  in 
the  lower  court 

Held,  that  as  it  did  not  appear  that 
any  motion  was  made  upon  the  affi- 
davit to  reinsUte  the  case,  and  as 
the  case  dismissed  was  no  longer 
III  fieri,  the  affidavit  was  not  the 
fragment  of  a  record,  but  an  iso- 
lated paper.  Th&met^r.  Wilton** 
Bet..S.. «28 

8.  TiTLB  BovD.— Section  85  of  the 
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(<Aoi  MM«rning  lul  estoto  and 
Um  ali«ii»tion  thereof/'  1  G.  &  H. 
266,  authorises  the  reoording  of 
exeeatory  oontraeta  for  the  sale  of 
lands,  and  the  record  of  saoh  in- 
strument is  eonstructlTS  notice  of 
its  oontenU  to  all  subseqnent  pur- 
chasers or  mortgagees.  Cat  t. 
Bwiutead 429 

RBDEMPTIOV. 

Effect  of  sheriff^  reprumtation  that 
land  would  be  Moldn^eet  to.  See 
Shkkifv'bSalb,4. 

REFfiRSE. 

See  Jury,  2. 

1.  QiMBr«.-~Whether  an  entry  of  re- 
cord  is  a  sufficient  "written  con- 
sent" to  a  trial  by  a  referee,  under 
sec.  349,  2  G.  &  H.  210.  Ooodwne 
V.  Iledriek 121 

2.  PkaCTICB— SUBMISSIOK    TO    RE¥- 

KRXX.  —If  the  regularity  of  the 
submission  to  the  referee  was  not 
questioned  in  the  court  below,  the 
Supreme  Court  will  presume  the 
submission  to  haye  been  made  <Hip- 
on  the  written  consent  of  the  par- 
ties."  iW. 

BEHSARING. 

Fbactics.— Itis  too  late  to  present  a 
question  for  the  first  time,  in  the 
Supreme  Court,  on  a  petition  for 
a  rehearing.  Yaier  ei  aL  t.  Myl- 
277 


REMEDY. 

See  GoHanTUTiOKAi.  Law,  8. 

RENTS. 

L  CoTXiiAjrT  FOft  BxKT. — ^A  cove- 
nant for  the  payment  of  rent, 
whether  it  be  mads  by  the  grantee 
of  lands  in  fee,  reeerring  rent  to 
the  grantor,  or  by  a  lessee  fcr  a 
isrm,  beloni^  to  t]£u  class  of  cove- 
nants which  are  annis«ed  tO)  and 
ran  with,  th^  land.  Qsrli^  t. 
Lmd$,et4l « ^..28 

2.  Samj^-— llhe  land  itself  is  the  prin- 
cipal debtor,  and  the  OQTeiMMit  to 


pay  rani  ie  tlM  iMitat  RUm 

the  land  iipoa  which  it  is  fbqt> 
able  into  tlw  heads  ef  Um  «- 
signee,  and  the  lessor  huUf  ib- 
tion  either  to  sue  the  IcMe  os  kit 
coTcnani  or  to  foUowlhe  Inla 
the  hands  of  his  ssngsea  tts 
rule  is  not  changed  by  the  iliMe 
of  thiaaUtexogiOatingihenlalM 
of  landlord  and  tenant,  (2  G.  t 

H.,  SCO.  17,  p.  360) . M 

8.  ADMnnarmATD*-— Oi^MiilyiM 
administrator  is  not  tka^^ 
with  the  renU  of  realestaleieBMl 
during  his  administratioB.  M^ 
<Mi  T.  M«rr9m^9  Admit M 

BBPLEVIK. 

1.  Suit  ok  Bo»i>-— Where  tht  ri|fc» 
of  propert J  Imm  bean  taMa  u 
action  of  reploTin,  it  bseonefl  m 
adjudieata^  »nd  cannot,  nor  eu  uj 
other  issue  tried  and  dekeiiUMin 
such  suit,  be  again  put ii  Mwa 
an  action  on  the  rqplefia  ^ 
Deems/  ▼.  iJeynoWi  «*  al.~"---*J 

%  GxiiKEAL  FnroDra-— A  rsaii 
findiAg  for  the  plaintii;  is  »  »- 
tion  of  replcTin,  involTSSsii^ 
that  the  pUintiiT  is  the  emmd 
the  prepay,  where  such  •««5 
is  alleged  in  the  compluii  tei 
T.  Teeigiee ...„...•.——•«» 

RES  ABJUDIGATA 
i8MJin>Qi(x>T,l,S|t. 

RESCISSION. 
See  CovTBAcr,  4^  11,  \%  It  Jaw* 

JLBD  PUBCBASKB,  14,  16,  1»- 

RBSIDENGR 

1.  ComiTT  HOAMD-^k  «e«b««'* 
county  board  need  not  «»*J!*  " 
reside  in  the  district  ^^^}^1 
was  elected.    SmUk^.^i^-Z 

«  DifOKca.— The  resftleeo^Jf^ 
plaintiffdetermines  theiawJJ^ 
in  suits   for  dlTsres.    *"^^i' 


JSwiHff** 
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BBTIRW. 

SsTXSW.*-  PBAoncB.  —  ConiplAini 
bj  Um  dtftt&dant  to  rtriew  m  jodg* 
Bon!  rendered  agftiasfc  him  by  de- 
salt in  Um  Famtain  Ciroolt  Court 
After  the  eomplaint  was  MiBwered, 
the  eoart  eet  Mide  the  default  and 
jadgmenti  on  motion,  and  allowed 
an  answer  to  be  filed  in  the  ori|^- 
nal  eanse.  After  this  last  answer 
was  tied,  the  Tenne  of  the  aetion  for 
rOTiew  was  ohanged  to  the  Tippe- 
esaee  Girouit  Cmurt,  and,  in  the 
latter  eoart,  a  motion  was  made 
and  sustained  to  strike  out  the 
answer  filed  in  the  original  eanse, 
and  to  Taoate  the  order  setting 
aside  the  defknlt  and  Judgment 
LeaTO  was  then  granted  to  amend 
the  complaint  for  reriew,  and  npon 
the  amended  complaint,  an  order 
was  entered  seiUng  aside  the  origi- 
nal Judgment  A  demurrer  was 
then  sustained  to  the  original  eom- 
plaint,  and  final  Judgment  render- 
ed for  the  defendant 

BtH  that  the  Tippteanoe  Circuit 
Court  had  authoritj  to  act  npon 
the  motion  to  racate  the  order  of 
the  Fauniam  Circuit  Court,  setting 
aside  the  judgment 

Heldy  also^  that  the  order  of  the  Fotm- 
tain  Circuit  Court,  setting  aside  the 
Judgment,  was  erroneous,  first,  be- 
cause at  the  time  the  order  was 
made,  on  mere  motion,  there  was 
an  Issue  of  fsct  pending  upon  the 
acmplaint  for  rcYlew;  and,  seo- 
«adlj,  because  the  complaint  for 
TCTiew,  if  regarded  as  a  motion  for 
relief;  under  section  99  of  the  code, 
eiuae  too  late,  more  than  one  year 
haTing  elapsed  since  the  rendition 
•f  the  Judgment 

MMf  also,  that  though  the  original 
eompUint  for  reriew  did  not  make  a 
ease  which  would  hare  authorised  a 
review  of  the  judgment,  but,  at 
most,  only  £sclosed  facts  which 
would  haTs  entitled  the  patty  to 
reliei;  on  motion,  within  one  year, 
still,  ss  it  purported  on  its  fiMO  to 
be  a  oomplaint  for  roTiew,  and  was 
so  treated  by  the  parties,  by  chang- 
ing the  Tcnue,  it  must  be  held  to 
have  been  a  proceeding  nader  the 


fltalnit  ftr  tiM  nvitw  oC  a  Judg- 
■Mftti  andf  hsBOS^  Isava  was  prap- 


erly  granted  to  asMnd  the  com- 
plaint FmUt^  AMt  •/  NtMfe  ▼. 
Atter ^ 868 


SELF  DEFBN8B. 

8ei  OnncnrAa  Law,  8, 10. 

8E¥-OTF. 

SATisvAcnnov  or  Mutual  Claxiib» 
MOT  nr  JuDOMxar.— Suit  by  A 
against  B  and  C,  upon  a  promissory 
note  made  by  B.  The  complaint  al- 
leged that  B,  being  insolvent,  had, 
for  the  purpose  of  defrauding  his 
creditors,  assigned  all  of  his  notes 
and  accounts  to  C,  and  among  them 
a  note  made  by  A  to  him.  Praver 
for  Judgment  against  B,  and  that 
the  assignment  to  C  might  be  de- 
clared fraudulent,  and  the  amount 
of  plaintiffs  indebtedness  to  B  be 
allowed  as  a  set-off  on  the  note  sued 
on.  On  the  trial,  it  appeared  that 
C  was  the  attorney  of  b,  and  that 
tiie  assignment  of  the  note  against 
A  was  in  trust  to  collect  the  same, 
and  apply  the  proceeds  prorofs  upon 
the  domestio  debts  of  B.  None  of 
the  creditors  had  been  consulted, 
and  but  one  of  them  assented  to  the 
arrangement 

A^  that  though  the  note  against  A, 
assigned  by  B  to  C,  must  be  re- 
garded as  belonging  in  equity  to  B, 
yet  A  was  not  entitled,  before  both 
claims  had  passed  into  judgment,  to 
obtain  satisfaction  of  his  debt  to  B, 
by  applying  it  upon  the  claims  sued 
upon,  without  proof  of  B's  insol- 
Tcncy. 

Setdf  also,  that  the  rule  in  equity  is, 
that  such  relief  will  not  be  grant- 
ed, where  the  claims  are  wholly  dis- 
connected,  unless  there  are  some 
special  circumstances,  such  as  the 
insolvency  or  non-residence  of  the 
defendant  Keiahiie^  v.  WalU  et 
id. 206 

SHERIFFS   SALE. 

1.  LiMiTATioKs. — Suit  to  atoid 
Sksutt's  Sals.— flee.  211,  2  Q. 
k  H.,  168^  which  enacts  that  actions 
for  the  nootery  of  teat  property 
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aold  on  exeentioii,  broaght  by  the 
exMuUon  debtor,  hU  heirt,  &e^ 
must  be  begun  within  ten  yeiurs 
After  the  sale,  does  not  mean  that 
%  aheriff*s  sale  shall  be  beyond 
question  after  the  lapse  of  ten 
years,  where  the  possession  of 
the  execution  defendant  has  not 
been  disturbed  during  that  period, 
nor  that  after  the  sheriffs  sale  has 
been  declared  Toid  by  judicial  de- 
termination, it  shall  yet  be  pro- 
tected by  the  expiration  of  ten 
years  from  its  date.  (7ray  t.  Sti- 
ver etal 174 

2.  8amb. — But  where  nearly  twenty 
years  have  elapsed  after  the  date 
of  the  sale,  and  during  all  that  time 
the  purchaser  has  been  in  adrerse 
possession,  the  statute  does  ap- 
ply, and  is  a  bar  to  an  action  for 
the  reeoTcry  of  the  land» Ibid. 

8.  Sams.— It  has  been  held  by  this 
court  that  the  statute  applies  even 
where  the  court  has  not  acquired 
Jurisdiction  orer  the  persons  of  the 
owners  of  the  land  sold.  Indeed, 
the  statute  would  be  useless,  if  it 
only  protected  titles  which  do  not 
need  protection.. Ibid. 

4.  LiXN  OF  PUUCHASXK   VOB  PftlCX 

Paid. — Suit  by  the  execution  debtor 
to  set  aside  a  sheriff's  sale  of  real 
estate.  At  the  time  of  the  sale,  the 
sheriff  represented  to  bidders  that 
the  land  would  be  sold  subject  to 
redemption  by  the  execution  de- 
fendant within  one  year,  under  the 
act  of  1861,  afterward  held  inop- 
erative, by  means  of  which  repre- 
sentation persons  were  prevented 
from  bidding,  and  the  land  was  sold 
for  one-third  of  its  value.  The 
court  below  set  aside  the  sale,  but 
decreed  the  price  paid  by  ihe  pur- 
chaser a  lien  upon  the  land,  to  be 
enforced  by  execution. 

Heldf  that  the  representations  made 
by  the  sheriff  might  well  be  shown 
to  avoid  the  sale,  taken  in  connec- 
tion with  the  Inadequacy  of  price. 

Heldt  also,  that  the  purchaser  was  en- 
titled to  recover  the  purchase  money 
paid  by  him  at  the  sheriff's  sale, 
and  to  have  his  lien  declared  with- 
out bringing  his  separate  action. 

ffildf  also,  thai  the  power  possessed 
by  the  oourt  to  secure  to  the  pur- 
chaser the  return  of  his  money,  by 


decreeing  a  lien  Ibor  Hhe  i 
the  land,  would  seem  to  ; 
tender  of  repftyment  bj  the  i 
tion  defendant  nnnocwtsiTj.  BHfrr 

6.  After  the  sale  of  the  nottgafri 
premises,  on  a  deeree  ef  te«^ 
sure^  a pwtion of  the  judgsicniR- 
maining  unpaid,  the  shoiff  add 
certain  personal  pwipetiy  ef  the 
execution  defendant  to  sadsf^  tht 
judgment.  Sabsequently,  the  ssk 
of  the  real  estate  waa  est  eside,  Siit 
by  the  execntioa  deftndant  to  hsie 
the  ftin  value  of  the  perseaalpssp- 
erty  credited  on  the  deeree  ef  ftn- 
elosure,  alleging  thai  ii  had  beea 
illegally  sold,  and  at  a  ptiee  gieally 
below  its  value. 

ffeld,  that  if  the  sete  ef  the  pensesl 
property  ma  illegal  and  void,  the 
sheriff  and  the  exeeatloii  plaiali^ 
if  he  directed  the  sale^  were  liabli 
as  trespassers,  but  ike  ezeeatloa  de- 
fendant was  not  entitled  to  havehb 
damages  asoertained  and  eretflsd 
on  the  decree.  Patten  t.  SttwariJni 

6*  IxsumcixxTNoTiGB. — ^Asaksf 
personal  property  on  exeoutioa,  ts 
the  execution  creditor^  on  a  nstiBi 
of  but  nine  days  of  tJie  time  sad 
place  of  sale,  is  void.  JTees  HtL 
V.  JVcstoa  et  qI» •••.•...•••••..•S95 

SINKING  FUND. 

SZNKDIO  FlTND    SaXXB. —  TaXB.— 

Where  lands  mortgaged  le  the 
Sinking  Fund  are  offered  fnr  sals 
for  the  non-payment  of  the  BMfi- 
gage  debt,  and  are  bid  in  fiir  Iks 
State,  and  subsequently  aol^  the 
purchaser  is  entitled  to  takft  the 
lands  fk^ed  from  all  aasessBeats 
and  taxes  made  and  levied  betwets 
the  date  of  the  mortgage  and  the 
date  of  his  deed  fienn  the  Stala 
But  where  the  lands  are  not  bid  in 
for  the  State,  fefut  are  taken  by  a 
purchaser  at  the  first  offer,  th«y  re- 
main mbject  to  sueh  aasessBMats 
andUxes.  Cfroem,AmdUor^^r. 
The  StaU  ex  rel  Awlts...  .........355 

BIiANDSB. 

1.  MxnoB  SsRSin. — Tht  doetrins 
that,  in.  aetiens  ef  daadsr,  tho 
words  spoken  are  to  ht  ooastned 
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.  tfimttforiMMisliMbeeii  «xploded, 
and  Um  rule  now  is,  thai  saeh  words 
•re- to  be  understood  according  to 
their  plain  and  natural  import^  and 
according  to  the  ideas  they  are  cal- 
culated to  eonyey  to  thoee  to  whom 
they  are  addressed.  OCcmMT  t. 
aOmm 218 

2.  In  a  complaint  for  slander,  the 
words  charged  were^  "they  killed 
my  son,  and  are  trying  to  cheat  me 
out  of  my  land,"  the  death  of  the 
son  being  aTcrred,  and  the  words 
being  charged  to  haTO  been  spoken 
of  and  concerning  the  plaintiif. 

EM^  that  the  words  were  actiona- 
ble  lUL 

SPECIAL  FINDING. 

Qfjv^  ovenidci  general  vtrdici  wAuk 
8u  YBBDICT,  1. 

SPECIAL  LEGISLATION. 

A  special  law,  within  the  meaning  of 
sec.  22,  art.  4,  of  the  Constitution, 
is  such  an  act  as  at  common  law 
the  courts  would  not  haye  taken 
notice  of,  unless  specially  pleaded 
and  proTcd,  as  any  other  faot»  and 
sec.  14  of  the  liquor  law  of  March 
6, 1859,  which  confers  concurrent 
Jurisdiction  on  the  Circuit  and 
Common  Pleas  Courts  for  the  trial 
of  olTenses  under  that  law,  is  not 
special  legislation  within  the  pro- 
hibition of  the  Constitution.  Bin- 
gU  T.  Th»  8taU^ 28 

SPECIFIC  PERFORBfANCE. 

1.  AOiJHBT  Wits.— Suit  by  A  and 
wife  against  B,  for  the  partition  of 
lands.  The  complaint  alleged  that 
A  was  entitled  in  his  own  right  to 
the  undirided  four-eleyenths,  and 
his  wife  to  one-eleyenth  of  the 
lands,  and  the  defiondant,  R  to  the 
remaining  siz-eleyenths.  Answer 
by  By  that  the  parties  had  before 
suit  mutually  agreed  to  a  partition, 
and  that  the  plaintiifs,  under  the 
name  of  A,  had  in  pursuance  of  such 
agreement  azecnted  and  deliyered 
to  the  defendant,  B»  a  bond,  by 
which  th^  bound  themseWes  to 
conyey  to  him  a  oertain  portion  of 
•aid  landSy  and  that  he^  B^  had 


made  a  like  bond  to  the  plaintiffs, 
by  which  he  agreed  to  conyey  to  A 
the  other  part  of  said  lands;  that 
each  took  possession  of  their  sep- 
arate tracts^  and  that  defendant  had 
made  improyements;  that  at  tho 
time  stipulated,  he  had  made  and 
tenderea  a  deed  to  A  for  the  land  so 
set  apart  to  him,  and  demanded  of 
him  a  deed  for  the  land  agreed  to 
be  oonyeyed  to  him,  defendant; 
that  A  reftised  to  accept  the  deed, 
or  to  perform  the  obligations  of  his 
bond  to  defendant.  Prayer,  that  a 
specific  performance  be  decreed 
against  the  plaintiffs.  The  court 
decreed  a  speoiflo  performance  of 
the  bond  sgainst  A  and  wife,  though 
the  bond  did  not  purport  to  be  exe- 
cuted by  the  wife. 

EMf  that  the  court  below  erred  in  de- 
creeing a  speciilo  performance  of 
the  bond  against  the  wife  of  A,  as 
the  bond  set  up  in  the  answer  con- 
tained no  obligation  to  be  perform- 
ed by  her,  and  such  a  decree  ope- 
rated to  diyest  her  of  a  portion 
of  her  estate,  and  transftr  it  to  the 
husband. 

MM,  also,  that  the  answer  setting  up 
a  bond  not  purporting  to  be  exe- 
cuted by  the  wife,  was  no  bar  to 
the  action  as  to  her,  and  the  de- 
murrer to  the  reply  should  haye 
been  sustained  to  the  answer.  Bea- 
9ereiu»r.  Tritt^ 41 

2.  Ov  Wholv  CoiTTBACT.— The  rule 
that  a  court  will  not  compel  spe- 
cific performance,  unless  it  can,  at 
the  time,  execute  the  contract  on 
both  sides,  or,  at  least,  such  part 
of  it  as  the  court  can  oyer  be  called 
upon  to  perform,  is  subject  to  some 
exceptions.  In  case^  of  contracts 
where  the  consideraUon  is  entire, 
but  the  performance  separate,  this 
rule  does  not  always  preyail.  Star- 
Ung  T.  KUpiatOe 94 

8.  Of  Cohtraot  iob  Titlb  Boitd. — 
A  sold  to  B  a  tract  of  land,  and 
put  him  In  possession,  agreeing  to 
execute  to  him,  on  payment  of  the 
purehase  moncT,  a  tiUe  bond,  con- 
ditbned  for  the  execution  of  a 
deed,  as  soon  as  A  got  his  deed. 
Suit  by  B  to  compel  the  execution 
of  the  title  bond,  alleging  payment 
of  the  purehase  money. 

HeUf  that  B  was  entitled  to  a  decree 
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for  the  «p«tii«  pwfNMMkM  of  ike 
oontnei ^IbitL 

4.  CoHTSAOT  von  SaIiB  ov  Bbai.  lis- 
TATB.-*A,  b7  hii  fte«iit»  ttigsgttd  by 
an  oralfiontrMt  to  mU  »tnolmuid 
to  B.  A  all«nrftid,  ia  ptnon, 
orally  oBgicod  to  mU  tke  taaio 
tract  to  C.  SubtAqaoiitly,  A  made 
a  title  bond  to  B  for  tbe  land,  bat 
before  baTiag  exeoated  a  deed, 
eoQTeyed  tbe  land  by  deed  to  C, 
who  had  fall  knowledge  of  the 
oatstandiBf  title  bond. 

Heldf  that  as  between  B  and  Q  B  had 
the  prior  eqaitv,  and  oonld  enforce 
a  epeeiflo  performanoe.  Bknter  tt 
mL^.Baia.... ^  299 

5.  BxsDUTOBT  CoirrmAor.— In  eqtd- 
ty,  a  eontraei  ^t  the  eale  of  land 
is  not  merely  ezeeutory,  bot  the 
Tendee  beoemee  the  owner,  and  the 
vendor  ieeeiied  intraet  Ayr  him, 
and  has  a  mere  lien  for  the  pnr- 
chaae  money.  Bsi  the  eontraet 
mnat  be  eneh  an  one  ae  wonld  sap- 
port  a  deeree  for  epeeiie  perfbrm- 
anoe ../W. 

6.  TuTBBE.— In  a  toit  Ibr  tpeeiic 
performanoe,  where  money  is  dae 
fVom  the  plaintiff,  it  ie  eoAoient 
for  him  to  offer  by  hie  complaint  to 
bring  it  into  ooart,  whencrer  the 
same  ehaU  be  liqaidated,  and  ho 
hae  a  deoree  for  perfMmanoe^/M. 

7.  HUSBAHD    AKI>    WllS— TXTLB 

Bond. — A  sold  certain  real  estate 
to  B  for  $dOO,  the  price  to  be  paid 
in  labor.  At  the  reqneet  of  B,  A 
executed  to  the  wife  of  B  a  title 
bond,  conditioned  for  the  conT^- 
ance  of  the  property  to  her,  on 
payment  of  the  price.  Salt  by  the 
wife  for  a  speeifio  performancei 
alleging  that  about  $250  of  the 
purdiase  money  had  been  paid  by 
the  labor  of  the  husband,  and 
offering  to  pay  the  residue  in 
money,  when  the  amoant  ehoald 
be  ascertained. 

HM^  that  a  hutbamd  may  give  real 
estate  to  hie  wife^  whether  his 
Utle  be  aa  aboolate  te,  er  merely 
a  right  in  equity,  and  the  equitable 
estate  of  B  haying,  in  thie  ease, 
passed  by  an  exeoated  gift  to  the 
wife^  she  wae  entitled  to  oiforoe 
%  speeiiie  perfbrmanee  of  the  bond. 

HMf  also^  that  the  eeaeideiatien  of 
a  contnet  need  met  have  asoTod 


ft  th«  pfeHy  in  whose  IkTStH 

made,  and  who  se^  to  «i- 

fbreeit.     iSeymond el eL t.  JVifel' 
erd. ^Sia 

8TA1IF& 

1.  ApnAL. — Bsrotr*  SrAim.— i 
motion  was  made  in  the  Court  of 
Common  Pleas  to  dismiss  an  sppeal 
from  a  Justice  of  the  peace,  became 
neither  the  eertifieate  oflbe  Jus- 
tice, nor  the  appeal  bond,  vai 
stamped  with  the  appropriste  m- 
enue  stamp.  Leave  wu  grtik^ 
to  attach  tho  stamps^  the  justice  cti- 
ceting  the  Stamp  upon  his  eertift- 
cate,  and  one  of  the  obligers  tint 
upon  the  bond.  The  motion  to  dis- 
miss the  appeal  was  afterwsrd  ns- 
tained. 

EM,  that  if  the  want  of  proper 
sUmps  rendered  the  oeitifieete  sad 
bond  insufficient,  theappeOs&tisd 
a  right,  under  the  staUtto,  to  Un 
the  certificate  amended,  and  to  tk 
a  suflleiMit  bond. 

BM,  also^  that  as  ^e  sllegsd  diM 
in  the  eertifieate  and  bond  vts 
cured  by  attaching  the  wwff 
stamps,  it  was  error  to  dindHtM 
appeal.  ,    . 

HM,  also,  that  the  eanedUUM  It 
one  of  the  obligors  of  ttoito^ 
attached  to  the  bond  wss  safinnt 
T^agvrdm  ▼.  Gattertia. -JJ 

2.8e»9Uo  H^KOin,  ▼.  Asyw «1 

STATS  PB0OK. 

IfAXMOt  0»  NOBTHlUr  PBM»- 
Bsif  OYAi.  OF.— Under  tho  toyg* 
eming  the  Northern  8tstoni"0i 
the  boardof  control  of  tie  fnw 
hete  no  power  to  remove  Oa  nt- 
den  ftemofiee  belbre  theexpWwj 
of  his  term,  except  fiw  eftnRiOA 
where  no  cause  Is  assi^s^^ 
attempted  remeral  is  iUegtl  uA 
TOld.     W06d  T.  B^ -1» 

STATTOK  OP  PWtnW. 

BTAfUTB  OP  imiTAff (M 
As  XOOTILTIDSB. 
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8TATITTB8  CITED. 
AmniAL  Statutm  ov  tbb  Statb. 

1865.    flee.  4^  p.  45.    Bmkin^^      9 

1863.    p.  25.    BaHroads^ 189 

1861.    £zira  8euioii,8«e.  1,  p.  14. 

Attorney  ifemral 144 

1859.    Bees.  7,  9, 18,  pp.  187, 188. 

StaU  Frium 185-189 

1848.    Beo.818,p.915.    JwigmaU 

^ 226 

1861.    p.  68.    School  Fund 289 

1861.    p.  170,     ToxM 898 

1831.    Bee.    5,     pp.    269,    270. 

Tru9i ^ 480 

1861.  Bee.  1,  p.  22.  JBomUiss...  610 
1865.    Beo.  1,  p.  126.    B<nuUit9^  511 

Bbyuxd  Statutxs. 

1852.    1  R.  S.,  see.  6,  p.  240. 

Oorporatiofu 10 

1848.    see.  9,  p.  628.    ApptoL...  322 

1  G.  ft  H.,  p.  124.    Banltmg 8 

Bee.    14,    p.    614.    Liquor 

Law 86 

sees.  8  to  11,  pp.  614,  617. 

Liqttor  Law 38 

sees.  6,  8,  p.  651.     TrtuU.,,    71 

Bee.  2,  p.  248.     County  Qm- 

mi»noner$ 101 

Bee.  6,  p.  831.    Fees. 106 

Bee.  9,  p.  249.     Oounty  Com- 

mienonere 149 

see.  11,  p.  259.    Conveyance  166 

Bee.  83,  p.  289.     atUe 173 

p.  163.     OMee 191 

p.  114.    Ainynment 207 

p.  350.    StatuU  qf  Frauds.,.  282 

see.    12    p.    123.     School 

Fund 289 

— ^  see.  56,  p.  398.    Inturanee.^  296 

Bee.  29,  p.  265.    Entry  Book  315 

see.  26,  p.  364.    Appeal...^  330 

see.  16,  p.  363.    Highways^  330 

p.  248.    County  CommAssUm- 

ere 382 

see.  44,  p.  228     Taxes 392 

p.  114.    AesignmerU 397 

see.    2,    p.    827.     Common 

Carriers 406 

seeB.  17, 24^  27,  p.  296.    De- 
scents   428 

Bee.  35,  p.  266.    ReaH  BstaU  482 

^w%.  6,  7,  8,  p.  651.     Trusty  480 

Bee.  1,  p.  248.     County  Com- 
missioners   515 

2  0.  ft  H.,  Bee.  74,  p.  477.    Omn. 

iny 2 

Vol.  XXIV.— 87. 


2  G.  ft  H.,  BecB.  7,  17,  p.  300. 
Ment. : 25 

sees.  8,  6,  p.  658.    /Vomm- 

sory  Notes 55 

see.  6,  pp.  38,  89,  40.    iVo- 

missory  Notes 56 

Beo.  82,  p.  510.    DeeedenU 

JBstaUs 59 

Beo.  19,  p.  489.     Admims' 

traior'sBond 59 

Bee.  892,  p.  224.    PraoHcs.^    66 

Bee.  48,  p.  66.    JudymmU...    66 

Bee.  6,  pp.  38, 39, 40.    Prao- 

Oce t 66 

p.  168,  note.     Witnesses^...    69 

see.  9,  p.  57a     Justice  rf 

ihs  Peace <.     74 

Bee.  18,  p.  580.    Justice  <^ 

the  Peace 74 

Bee.  38^  p.  58  Jurisdic- 
tion     77 

Bee.  21,  pp.  51,  52.    Parties    84 

Bee.  78,  p.  104.    Pleadmy^    87 

Bee.  99,    p.   118.     Amend- 

laents 91 

Bee.  101,  p.  102.    Practice^  104 

Bee.  578,  p.  277.     Costs 109 

Bee.  569,  p.  276.    Practice..  110 

Bee.  349,  p.  210.    Rrftree...  122 

Bee.  93,  p.  113.     VerdieU....  187 

Bee.  368,  p.  216.    DismesaJt  138 

Bee.  343,  p.  209.     Exeep- 

tions 144 

Bee.  120,  p.  420.     Crimmal 

Practice 144 

Bee.  1,  pp.  431,  482.     Grand 

Jury 145 

Bee.  16,  p.  394.  Orand  Ju- 
ry   145 

Bee.  54,  p.  81.    Practice.,...  148 

BOOB.  520,  527,  pp.  263,  264. 

Judgment 167 

Bee.  352,  p.  214.    Practiee...  177 

p.  158.    Limitations 178 

Bee.  78,  p.  104.    StatuU  of 

FraadM 228 

Bee.  7,  p.  21.    JurisdietioH..  228 

— >  Bee.  5,  p.  6.    Jurisdiction.,.*.  229 

Bee.  11,  p.  22.    Jurisdiction,,  229 

Bee.  7,  p.  21.    Jurisdiction...  229 

Bee.  70,  p.  597.     Costs 270 

see.  898,  p.  227.    Costs 271 

—  see.  8,  p.  645.    MRsdemean' 

ors 287 

see.  48,  p.  398.    Pivseeuting 

Attorney -  288 

—^  BOO.  5.  p.  687.    Bail 290 

BOO.  580,  p.  278.    Practice,,.  806 

800. 62,  p.  81.    P^aetiee 812 
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2  O.  ft  H^  atet.  628^  020, 680^  pp. 

288^  299.     yttuanee 817 

Me.  187,  p.  182.    Ii^junc' 

tion 818 

Mos.  660,  p.  269.    Appeal,  822 

p.  168^  note.     Witmeu 826 

eee.  119,  p.  279.    Reoim...  866 

fee.  211,  p.   168.     Ofidal 

Bond 869 

sees.  8,  4,  pp.  86^  86.    Far- 

tiu 8T2 

see.  10,  pw  42.    Itrfani 878 

eee.  216,  p.  161.    Mmied 

Womtm 888 

see.  8,  p.  626.     irOnew.....  890 

see.  8,  pp.  84,  86.    Pariie$^  418 

see.  886,  p.  206.    Interro- 

ffaUm€$ 420 

see.  101,  p.  122.    Praetice...  420 

see.  19,  p.  480.    Admmutra- 

ti^M  Band. 421 

see.  288,  ^  188.    Deed 443 

see.  6,  p.  860l    Dhoree.......  470* 

see.  88,  p.  6a     Vemie., 471 

see.  10,  p.  861.     ZHvaree...  478* 

see.  48,  p.  66.    JHwree 474 

— p^see.  7,  p.  849.     Ditcrce 476 

STATUTES  CONSTRUED. 

;8(p«  OoMTEAOT.  1.  Banks. 


1.  CbxxNAST  lOB  Bkxt. — The  rule 
^bfX  a  coTenant  for  rent  runs  with 
the  land  is  not  changed  by  the 
statute  of  this  State,  regulating  the 
relation  of  landlords  and  tenftsli^ 
CarUy  t.  Levoit Jf 23 

2.  Sales  on  Suhbat.— TIte  &uor 
law  of  1869, 1  0.  &  ir.;6H  does 
not  proTide  any  pen^ty^ibr  sales 
of  liquor  made  on  Swida^hj  a  peiv 
son  having  a  license  to;  sell,  Mid 
hence,  though  the  license  does  not 
extend  to  sales  macfid  6d  that  day, 
no  prosecution  wilL-tUii  jfor  such 
sales,    mngle  t.  Th$  8tah^ ^ 

8.  Pabties.— WiTHESBBS.— The  ex- 
ception to.  the  law  allowing  pilrtler 
to  testifjr  iji.thf»ir  own  behalf^  which 
excludes  such  testimony  <4n  all 
suits  where  an  exeeutor,  or  admin- 
istrator, or  guardian  is  a  party," 
&e.,  (2  O.  £  H.  168^  note,)  does 
not  apply  to  an  action  against  the 
heirs  of  a  decedent  to  reooTor  real 
estate  or  declare  a  tmst|  though 
one  of  the  defendants  is  an  inflmt, 


I  bj  gvaidiMi  «tf  l£C«L 
MeDamtdd  el«l.  t.  McDamM. 68 

4.  BvuLTnre  Tsmr^— T^  statote 
of  trusts  and  powers^  (1  O.  It  H., 
sees.  6,  8^  p.  661,)  expranly  admits 
a  trust  wlwreaeoiiTeyaBce  of  land 
is  made  to  oiie^  the  «onsideralton 
belngpaid  by  aaotlier,  If  by  agree- 
ment witliont  any  f^udulent  in- 
tent, the  party  to  wbom  the  eon- 
reyance  was  made  was  to  hold  the 
land  in  trust. ^ Rid. 

6.  LiQUOB  IiAW.— The  statute  pro- 
hibiting sales  of  liquors  to  minors 
was  not  intended  to  make  the  Ten- 
der liable  criminally,  ia  eases 
where,  upon  the  exercise  of  erery 
reasonable  precaution,  be  sbonld  yet 
be  imposed  upon  as  to  the  age  of 
the  buyer,  and  should  sell  to  him 
in  perfect  good  faith.  Bmeman  t. 
TheStaU ..........80 

6.  Plbadihq. — Wbittxm  Ikbtbu- 
MBKT. — ^The  statute  requiring  a 
copy  of  the  written  instrument  up- 
on which  a  pleading  is  based  to  be 
filed  with  it,  (2  a.  i  H.,  sec  78,  p. 
104,)  cannot  apply  to  the  case  {k  a 
lost  instrument,  where  no  copy  can 
be  obtained.  Blamfiame  et  aL  t. 
BUuin^ame... 8G 

7.  COUUTT     GOMMIBSIOHSBS.— SxBI- 

pe;ncs  or. — ^The  statute  (1 G.  &  H., 
see.  2,  p.  248,)  does  not  require  tJiat 
a  meinber  of  the  board  of  county 
commissioners  should  continue  to 
reside  in  the  district  of  the  county 
for  which  he  was  elected.    SmUh  t. 

>    The  State 101 

.1^.'' BiTxmaAL.  —  CosTB. — Wliere  a 

'    cauSUs  rerersed  in  the  SupresM 

C^rt^  for  error  ooeurring  on  the 

tnai,  1^  in  the  giying  of  instme- 

tions  to  the  Jury,  tbe  rerersal  ez- 

,   tend^'back  to  the  issue,  and  makes 

•  a  n^  trial  necessary,  and  hence, 

undlT  the  sUtute,  (sec.  673, 2  0.  ft 

ftfl277,)  the  roTorsal  oarries  the 

i^%osts  of  the  trial  below.     IFtstos 

^  et  oZt.  Conner 107 

9.  BAXLROAD8.--lKai7BT  TO  Stock.— - 
Under  the  law  of  1868,  ('toproride 
compensation  to  the  owners  of  ani- 
mals killed,"  &C.,  (AcU  1868,  p. 
26,)  the  animals  killed  at  any  one 
time  constitute  a  separate  and  in- 
diTisible  cause  of  action,  and  two 
of  these  causes  cannot  be  united  to 
giro  JurisdictioB  to  the   Circuit 
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KlgnievtU^,*;,,.,* • 189 

10.  Dkkd— BsooBD  OT.— Oonstniing 
sees.  11  and  16  of  tlie  set  eoneern- 
ins  reftl  property,  (1  G.  ft  H.  259, 
260^)  toseuier,  they  niiiit  be  held  to 
meui  thai  a  deed  not  recorded  with- 
in ninety  dave  is  void  only  ae  to  a 
person  who  has,  without  notice,  in 
good  faith,  and  for  a  Talnable  con- 
sideration, aoqnired  a  legal  intmest 
in  the  land.  As^yaa  ei  oLy,  Mc» 
CMlmBt^. 165 

11.  Waxdxs  gw  NoBTHsnn  Fmiok. 
Bbmotal  OF.P— Under  the  law  goT- 
eming  the  Northern  State  Prison, 
the  board  of  control  of  the  prison 
haTO  no  power  to  remoTO  the  war- 
den from  office  before  the  expira- 
tion of  Ids  term,  ezoept  for  cause, 
and  where  no  cause  is  assigned 
such  attempted  remoTal  is  illegal 
andToid.    Wcodr.Jklby 183 

12.  OOVBT    OW    OOMMOH    PlXAS.—- 

Jxn>ox  FBO  TsM  roBX.— -The  record 
of  an  appeal  from  a  Court  of  Com- 
mon Pleas  showed  that  the  Judge 
of  the  court,  being  unable  to  attend 
at  the  term  at  which  the  judgment 
was  rendered,  appointed  J.  8.,  "a 
suiteble  person,  and  a  member  of 
the  bar  of  the  Stote  of  Indiana,  and 
an  attorney  of  said  court,"  to  hold 
the  court  for  him. 

SMf  that  the  words  used  to  describe 
the  person  appointed  to  hold  the 
•ourt,  sufficiently  show  a  compli- 
ance with  the  stetute^  which  re- 
quires such  appointee  to  be  "a  reg- 
ular practicing  attorney  of  the 
Stete.''    Brawn  t.  Bwum 194 

IS.  SuKziio  Fuxn  8ai>xs— Taxis.— 
Where  lands  mortgaged  to  the 
Sinking  Fund  are  offcured  for  sale 
for  the  non-payment  of  the  mort- 
gage debt,  and  are  bid  in  for  the 
Stote,  and  subsequently  sold,  the 
purchaser  is  entitled  to  toke  the 
lands  freed  from  all  assessmente 
and  taxes  made  or  IcTied  between 
the  dato  of  the  mortgage  and  the 
dato  of  his  deed  from  the  Stote.  But 
where  the  lands  are  not  bid  in  for 
the  State,  but  are  token  by  a  pur- 
chaser at  the  lirst  offer,  they  re- 
main subject  to  such  assessmente 
and  taxes.  CTroom,  AmUi&r^  ^e^  t. 
The  8iaU€9reLBawlm 255 


14.  Coats. — Where  the  defendant  ap- 
peals from  a  Judgment  rendered 
by  a  Justice  of  the  peace  against. 
him,  in  an  action  for  a  trespass  to 
personal  property,  and  does  not  re- 
duce the  Judgment  ftre  dollars,  he 
is  liable  to  a  full  judgment  for 
costs.    BrawtiY. Snaiefy 270 

15.  Saxx.— Section  898  of  the  code. 
2  a.  &  H.  227,  which  prorides  that 
in  actions  for  damages 'solely,  not 
arising  out  of  contract,  if  the  plain- 
tiff does  not  ^recoTcr  Atc  dollars 
damages,  he  sh*all  reooTcr  no  more 
coste  than  damages,  ftc,  does  not 
apply  to  such  a  ease Ihid, 

16.  WiTxxss.  —  ExxcuTOX.  —  In  a 
suit  against  an  executor,  upon  a 
contract  made  with  the  tesUtor, 
where  the  judgment,  if  the  plain- 
tiff should  recoTcr,  must  go  against 
the  testator's  estote,  the  executor 
is  not  a  competent  witness,  unless 
called  to  testifjr  by  the  opposito 
party,  or  by  the  court.  Thdm  ei  al, 
T.  WiUon^i  Ex'r.^ 823 

17.  DrroKCX. — Cxoea  Pxtitxok. — It 
is  notneceasary,  under  our  statute, 
that  the  defendant,  in  an  action 
for  dlToree,  should  be  a  resident  of 
this  State,  in  order  to  file  his  cross 
petition,  and  obtain  the  affirmative 
relief  which  it  may  authorise. 
Jetmeu  T.  Jinneu 855 

18.  Bastakdt. — A  married  woman 
may,  under  the  R.  8.  1852,  prose* 
cuto  an  action  for  bastardy.  Ciim- 
p^r.Thi Stateexrel,  Oraniham  880^ 

19.  LlTXXAXT  IXBTITUTIOHS.. 

Tazatiov.-— The  act  of  1861  ex- 
empting buildings  erected  for  the 
use  of  benevolent,  litorary  or 
scientific  institutions  construed.. 
See  G^  of  IndianapoUe  t.  Sturde- 
vmt 891 

29.     YOLTrXTAXT    ASSIOXMXVT. — A 

sale  absoluto  in  ite  terms,  for  the- 
satisfaction  of  a  debt,  is  not  void' 
under  the  act  concerning  Toluntory 
assignments,  (1 0.  ftH.  114,)  merely 
because  an  excess  in  value  of  the 

Sroperty,  over  the  amount  of  the-  } 
ebt,  was  to  be  returned  to  the 
debtor.  Keen  eioLy,  DreetanJi>% 
21.  Samx.— The  act  concerning  vol- 
untory  assignments,  (16.  ft  H. 
114,)  does  not  apply  to  a  trans- 
fer of  property  made  by  a  debtor 
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22.  CoMifOB  OAMMom.'^^ULM  exprvM 
MBpttB/  mmj  bMOse  liable  m  » 
eommon  Mnier,  tlMNigli  it  hss  Aot 
eoBpU«a  with  tlM  riqttinnMto 
of  Motion  2  of  tlio  "Aot  dooUrlag 
ezproM  oouMuiioi  to  bo  ooMtton 
oarrioro."  (10.4H.827.)  U.  & 
Emm  Cb.  t.  Smth  et  oL 408 

2a.  TiT»  BovD.— Seotioii  86  of  the 
<^Act  oonoer&ing  real  OBt*4o  Mid 
thoaUenaUoik  thonoi;''  1  O.  ^  H. 
26d,  aotliorixos  the  reoordlng  of 
exeouiory.  oontraoto  for  the  sale  of 
UftdB,  and  the  reoording  of  sveh 
an  instrument  is  constnietiTo 
noUoe  of  its  contents  to  all  subse- 
qnent  purchasers  or  mortgagees. 
Ou6T.  BumtUad, 429 

24.  DivoKCB-— Kiv  TniALS.— -Sec- 
tion 99  of  the  code,  which  proTides 
for  relioTing  a  party  from  a  Judg- 
ment taken  against  him  through  his 
mistake,  inadTertence,  or  excusable 
neglecfy  and  section  860,  whieh  pro- 
Tides  foi^  granting  a  new  trial 
within  one  year,  on  oanse  shown, 
do  not  apply  to  decrees  for  diTorce. 
JBwingr.JB^nff. 468 

25.  OouvTT  BoABM— Sfkcial  Su- 
ntoifB.'^BembUf  that  under  the  stat- 
ute authorising  the  county  auditor 
to  call  aipecialsession  of  the  board 
of  comity  ooromissioners,  ^<  when- 
erer  the  interests  of  the  eonniy  de- 
mand it^''  the  auditor  must  doter^ 
mine  the  aeeessity  of  such  special 
session,  and  hie  action  cannot  be 
roTiewed  by  the  ooorts.  <MiMr  y. 
£«^A%,  Auditor,  #c.. 614 

STOCK. 

JPUdg€9f,    iSmPledqx. 

BTRBBTa 

Bailbqaim.— FsvcsB. — Where  an 
animal  paeses  upon  a  railroad  track 
at  the  oroesing  of  a  public  street  or 
highway,  or  other  place  where,  from 
any  cause,  it  woidd  be  improper 
that  the  railroad  should  be  fen(^ 
and  is  killed  by  the  locomotive  or 
cars,  the  company  la  not  liable,  ex- 
cept for  tibe  negllgenoe  or  miecon- 
duei  of  those  hating  charge  of  the 


note  and  to  gwieelsse  4 1 
Answer,  that  HiodalMbBilMTng 
been  dniftedia  mtm  ititteaniy 
for  nine  mosths,  mgnt/k  «i«k  (be 
plaintiff  «»  pay  Idas  fM»  if  he 
would  go  an  fci»  mibalitafts^  sad 
•erve  the  CmUd  Smm  aa  a 


for  nine  mo«thi^  a«d  aweantsd  to 
him  the  aoteewAon  fiv«p«iief 
eaidsumi  thai  tiM  ptaUtii^  alter 
remaining  In  osnp  »  IHr  weeka, 
deaertad  and  fled  ^^yattaiuifcMwn. 

HM^  thai  a  demnmr  to  the  aaawcr 
was  correctly  evenvlaiL 

HM,  alflo^  that  thoni^  tke  defrndant 
was  released  from  tha  tffeet  of  the 
draft  by  the  aoasjilanfla  of  the 
plaintiff  as  hia  aubstitnta^  ha  wae 
also  interested  that  t)M  plaintiff 
should  aerre  the  oouUxy  aa  a 
soldier,  as  he  had  a^readi  asd  was 
entitled  to  defend  on  fulore  of  this 
part  of  the  considerailon.  JVebea 
T.  MtPiH  €t  qL  ... — .  .^.^ 60 

SUNDAY* 

Sola  </  JSi^vor  on.  Set  LsuDm 
Law,  2. 

SUPPLBMEKTAL  OOBFLAUX 

1.  Where  an  additional  paiagtaph, 
filed  to  a  oompliUA^  counts  upon 
a  cause  of  action  whieh  aoenied 
subsequent  to  the  oerriea  of  Iha 
summons,  it  may  be  stiiclnA  aat 
on  motMm,  or,  if  ^e  deftadaat 
appears  thereto,  he  is  entitled,  on 
application,  to  a  cooUanaDce  of 
the  cause.  The  flUag  of  a  demnr^ 
rer  to  the  paimmph  would  be 
awaiTorof  thisnght.  WkntBgtm 
T.  HawkmM 253 

2.  The  office  of  the  supplenantaloesi- 
plaint  is  to  bring  upon  the  record 
such  new  fkcts  as  my  ooeuRod 
since  the  flUng  of  te  original 
complaint,  in  order  thai  the  conrt 
may  grant  tl^e  pmpar  lelief  npon 
the  fhcts  existing^  at  tha  time  of 
theflnaldeoitew  Butif  thaarigin- 
al  eomplaiiit  is  WhoUr  defbettfs^ 
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aad  witliout  eqnitj,  so  tbfti  no 
T»lid  dwTM  eoold  be  rendered 
ufwn  it)  the  pUintiff  cannot  snB- 
Uin  his  fteiion  by  filing  a  supple- 
mental  complaint,  thoagntbe  latter 
may  make  a  oaae  which  would  en- 
title him  to  relief.  The  cause  of 
action  must  have  existed  before 
the  eommenoement  of  ^e  suit. 
PaUmw.SUwari 882 

8UPBBli£  GOUBT. 

1.  BxYSiaiiro  PftXYioua  Buluiqs. 
Oreat  caution  should  be  exeroised 
by  the  Supreme  Court  in  rcTersing 
former  decisions,  which  haye  been 
receiTcd  and  acted  upon  as  settling 
the  law,  and  especially  when  a  rule 
of  property  would  be  oyertumed, 
and  that  would  be  made  criminal 
which  had  before  been  ac^udged 
lawftd.     Orubbt  t.  The  State....295 

2.  Sams. — ^It  is  often  better  in  such 
cases,  that  what  is  settled  should 
not  be  disturbed  by  Judicial  action, 
though  it  may  be  wrong Ibid, 

8.  P&ACTios. — ^Where  in  a  suit  there 
are  two  conflicting  theories,  and 
there  was  evidence  on  the  trial 
.  tending  to  support  each,  the  Su- 
preme Court  will,  on  appeal,  adopt 
the  theory  which  will  sustain  the 
finding  of  the  court  below.  Hunter 
H  <a.  V.  BdUe 299 

4.  JuBiBDZcnov.— In  a  prosecution 
instituted  before  the  mayor  of  a 
town,  Ibr  a  Tiolation  of  a  town  or- 
dinance, a  fine  of  |5  was  assessed 
against  the  defendant,  and  on  ap- 
peal to  the  Circuit  Court  a  like  fine 
was  again  assessed. 

BUdf  that  nn  appeal  will  not  lie  to 
the  Supreme  Court,  the  amount  in 
eoBtToreny  being  less  than  $10. 
Dsuswwt  T.  ThB  Tomn  of  Bunimg- 
Urn ^ 821 

5.  FftAOnoB»-«>An  application  for 
the  eorreetien  of  a  record  must  be 
made  te  the  eeurt  in  which  the  pro- 
eeedlBfs  were  had.  If  afk  Imperfect 
er  inoeiroei  traiwcript  has  been 
•est  on  te  the  Supreme  Court,  a 
writ  ii  tertiaran  will  be  awarded, 
«peft  ppsper  application;  but  the 
appeUale  eenrt  must  act  upon  what 
hag  been  dons^  and  appears  of  re- 
eori,  below,  and  cannot  undertake 
to  corxMi  the  teoetd  of  the  lewer 


court.      Thom  tt  «2L   t. 
ExW 
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SUBETY. 

1.  £xxcim>B'sBoirD.^Li4BiuTToy 
Si7niTT.*-The  sure^  on  the  orig- 
inal bond  ef  an  executor  is  not 
liable  for  the  misappronriation  of 
money  reeeiTcd  fh>m  the  sale  of 
real  estate,  unless  suoh  sale  was 
directed  by  the  will.  JSmo  t.  Tyon, 
AMrqf  Oldham. 56 

2.  CoiTBmovALDnLiYnTBT  Sums- 
TT. — ^If  a  surety  signs  and  deliTcrs 
to  his  principal  an  instrument  per- 
fect upon  its  face,  with  a  condition 
that  it  shall  not  be  deUtered  to  the 
obligee,  payee  or  grantee,  until 
some  other  persons  who  are  agreed 
upon  shall  also  execute  the  8ame> 
and  the  principal  deUven  the  in- 
strument without  regard  to  the  wm- 
dition,  and  the  obligee^  payee  or 
grantee  has  no  knowledge  of  the 
condition,  the  deUTcry  will  bind 
the  surety.  Deatdarff  ei  oL  t. 
Foreman 481 

8.  Sams. — PBOtUflsoBT  Notk.  —  A 
executed  his  promissory  note,  pay- 
able to  the  order  of  B,  and  in- 
duced C  and  D  to  sign  the  note  as 
sureties,  and  re-deliTcr  to  him,  A, 
upon  the  promise  that  he  would 
procure  other  persons,  named  by 
them,  also  to  executo  said  note. 
In  disregard  of  his  proinise,  A  de- 
liTcred  the  note  to  B,  without  pro- 
curing   the    additional    sureties 


agreed  upon. 
HeUl,  that  the  deUvery  to  B  was  ab- 
solute, and  that  the  sureties  were 
liable,  without  regard  to  the  con- 
dition  IhUL 

T, 

TAXBS. 

See  BOABD  OT  BkHTAUEATIOH. 

1.  SiKKXSO  FuHB  SALOi^Where 
lands  mortgaged  to  the  Sinking 
Fund  are  offered  for  sale  for  the 
non-payment  of  the  mortgage  debt,, 
and  are  bid  In  for  the  State,  and= 
subsequently  sold,  the  purehaeer  is 
enUtled  to  take  the  leads  freed 
fh»m  all  asManBents  aad  taxes 
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orlbUittseir*!     inm.    ImA  4 


23.  CoMiMMi  CABum.-'^^Am  esprtet 
eoBfMi&j  Bftjr  beeame  liabldM  » 
eommoB  oanter,  tkoiiglt  H  kM  sot 
eoBpli«4  with  the  rtqwlfomwits 
of  flaotfon  S  of  the  «Aot  dooUriag 
ezprow  ooBfWkiei  to  bo  ocmboh 
oarrim."  (10.  AH.  827.)  {T.  A 
.fi^^prm  Cb.  T.  AmA  et  oL 408 

28.  Trrui  Bovd.— aeotion  85  of  the 
"Act  oonoerning  real  ostftto  osd 
theaUeii«Uo&  ihmeU,"  1  G.  A^  H. 
266,  wUiiorUea  the  recording  of 
exeouiory,  oontracte  for  the  eiJe  of 
laad^  and  the  recording  <^  sneh 
an  instrument  is  constructiTe 
notice  of  its  contents  to  all  subse- 
oiient  pOTchasers  or  mortgagees. 
CbMT.  BumtUad, 429 

24.  DivoBCX. — Nkw  TniALB. — Sec- 
tion 99  of  the  code,  which  proTides 
for  relieying  a  party  from  a  judg- 
ment taken  against  him  through  his 
mistakci  inadTcrtence,  or  excusable 
neglect,  and  section  860,  which  pro- 
vides foi^  granting  a  new  trial 
within  one  je*r,  on  cause  shown, 
do  not  npply  to  decrees  for  diTorce. 
Joeing  ^,Bwing, 468 

25.  Oourrr  Boasds— Stbcial  Sxs- 
SIOKB. — SemUe^  that  under  the  stat- 
ute authorising  the  county  auditor 
to  call  a  speeialsession  of  the  board 
of  county  oemsiissioners,  *<  when- 
over  the  interests  of  the  oonnty  de- 
mand it^''  the  anditor  must  deter- 
■dne  tho  aeeessity  of  such  special 
Mssioa,  and  his  action  cannot  be 
reviewed  by  the  eonrts.  Ottasr  t. 
£e^A%,  ./ttditor,  #e.. 514 

STOCK. 

PUdgtof.    iSSmPlsdox. 

8TBEBT& 

Bazlvoaim.— Fsvos. — Where  an 
animal  passes  upon  a  railroad  tradk 
at  the  orosting  of  a  public  street  or 
highway,  or  other  place  iHiere,  from 
any  cause,  It  would  be  improper 
that  Uie  railroad  should  be  fenced, 
ftnd  is  killed  by  the  locomotive  or 
oars,  the  Company  ia  not  liable,  ex- 
cept for  the  negligence  or  miscon- 
4uot  of  those  having  charge  of  the 
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note  and  t*  fbMrteco  4i 
Answer,  <lu^  HiodetadMilksvag 
beoB  dnftodt*  aarvo  inthiamj 


Ibr  Bin*  uoAtte,  agiMd  vitt  tk 
pUiirtiff  to  pa:F  l^te  1808  if  bi 
would  go  M  M»  BnlitUiil%  ad 
•ervothe  UmiUd  Aafesaaasrificr 
tat  nine  momdisi»  a«d  onsitel  to 
him  tho  notOMmloa  teftpsitor 
said  sum;  thM  the  plaintil^  180 
remaining  in  osunp  %  Ihr  ««b, 
desortod  and  flod  ^9M«B  unkBMB. 

EMf  thai  a  denwrv  to  theasfvcr 
was  oorreotly  ovenralod 

am;  ^so,  thai  thongk  tte  dalnrfut 

was rdeasod fr<QB  thacAtttrik 
draft  by  tho  ao«vlanos  ef  tke 
plaintiif  sa  hia  wibstitute,  ks  vaf 
also  interested  thai  (ho  pUiattf 
should  servo  the  conntiy  m  » 
soldier,  as  ho  had  agreed,  ssd  vu 
entitled  te  defend  on  fiulnre  oT  till 
part  of  the  coossdoEaiioa.  iTihM 
V.  MtPiU  ei  oL W 

8UNIIAT. 

Sales  nf  Liquor  on,  Sn  LiQCW 
Law,  2. 

SUPPLBlfENTAL  COOPLAQn. 

1.  Where  an  addiUoaal  psngnp^ 
81ed  to  a  comj^laiA^  counts  ip«B 
a  cause  of  action  which  lecncd 
subsequent  to  the  service  d  ^ 
summons,  it  may  be  sttkktt  f^ 
on  motion,  or,  if  the  dflMut 
appears  Uiereto,  he  is  eatiti^  00 
application,  to  a  contustM*  ^ 
the  cause.  The  Uling  of  t  deBO^ 
rer  to  tho  panunraph  wooM  be 
a  waiver  of  this  right  Flmr9ff» 
V.  Bamhmi ^ 

2.  TheofflceofthesupplenfBtilMi^ 
plaint  is  to  bring  upon  t^  n^ 
such  new  fkcts  as  Hte  vteartfA 
since  tho  filing  of  (h»  on^^ 
complaint,  In  oiderthftt  theeonii 
may  grant  tho  proper  reliif  <^ 
tho  fhcts  existing  at  ils  timtf 
thefinaldeereo.  BvrtiftlMiri^ 
al  oomplaiai  is  ^MOf  Mottf^ 


INDUS. 


&ai 


and  witliout  equity,  so  thfti  no 
Tftlid  dwTM  ooold  b«  rendered 
upon  it)  Uie  plainiiif  eannot  ens- 
lain  hie  aeiion  bj  filing  e  supple- 
mental  C4»nplnint|  thenghihe  latter 
may  make  a  case  which  would  en- 
title him  to  relief.  The  cause  of 
action  must  haTo  existed  before 
the  commenoement  of  the  suit. 
FaUeny.  Stewart 832 

8UPBEMS  GOUBT. 

1.  BxvsBaiHO  Pltxv^ious  Bulihqs. 
Great  caution  should  be  exercised 
bj  the  Supreme  Court  in  rcTcrsing 
fbrmer  decisions,  which  have  been 
receiyed  and  acted  upon  as  settling 
the  laW|  and  especially  when  a  rule 
of  property  would  be  overturned, 
and  that  would  be  made  criminal 
which  had  before  been  adjudged 
lawf^.     Chmbbt  t.  The  StaU....29& 

2.  Sams. — ^It  is  often  better  in  such 
cases,  that  what  is  settled  should 
not  be  disturbed  by  judicial  action, 
though  it  may  be  wrong Ibid. 

8.  PRACTIOB. — ^Where  in  a  suit  there 
are  two  oonflictang  theories,  and 
there  was  OTidence  on  the  trial 
.  tending  to  support  each,  the  Su- 
preme Court  will,  on  appeal,  adopt 
the  theory  which  will  sustain  the 
finding  of  the  court  below.  Hunter 
ei  <a.  T.  Balee 299 

4.  JuBiSDicrroir. — ^In  a  prosecution 
instituted  before  the  mayor  of  a 
town,  Ibr  a  Yiolation  of  a  town  or- 
dinance, a  fine  of  $5  was  assessed 
against  the  defendant,  and  on  ap- 
peal to  the  Circuit  Court  a  like  fine 
was  again  assessed. 

SMf  that  an  appeal  will  not  lie  to 
the  Supreme  Ciwrt,  the  amount  in 
eoBtrotersy  being  less  than  $10. 
Jhmpon  T.  The  Tomn  of  BunHna- 
ion .-, 821 

5.  PEAOnca>-^Aa  application  for 
the  oerreetien  of  a  record  must  be 
made  te  the  eeort  In  which  the  pro- 
eeedings  were  had.  If  ah  Imperfect 
er  inoarreet  tvaneeript  has  been 
sent  up  ie  the  Supreme  Court,  a 
writ  or  ^ertiormri  will  be  awarded, 
vpoB  proper  appUoation;  but  the 
appellate  eeurt  must  aet  upon  what 
has  been  dctnsv  ^nd  appears  of  re- 
wrif  beloWt  Mid  eannot  undertake 
to  eoReel  the  veeerd  of  the  lower 


conrt. 
JBz'r,,. 
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SUBETT. 

1.  SZBCUT0B'8B0in>.^LlABZUTT0y 

SxrBXTT.**The  snre^  on  the  orig- 
inal bond  of  an  executor  is  not 
liable  for  the  misappropriation  of 
money  reoeiTcd  from  the  sale  of 
real  estate,  unless  such  sale  was 
directed  by  the  wilL  Jtoot.  Tyaofij 
AMtiif  Oldham 66 

2.  GOJIDITIOMAL  DSLITXBTBT  Su»X- 

TT. — ^If  a  surety  signs  and  deUvers 
to  his  principal  an  instrument  per- 
feot  upon  its  face,  with  a  oondition 
that  it  shall  not  be  dellTored  to  the 
obligee,  payee  or  grantee^  until 
some  other  persons  who  are  agreed 
upon  shall  also  execute  the  same, 
and  the  principal  deliTors  the  in- 
strument without  regaxd  to  the  ccm- 
dition,  and  the  obligee^  payee  or 
grantee  has  no  knowledge  of  the 
condition,  the  deliTcry  will  bind 
the  surety.  Beariarff  ei  oZ..  t. 
Foreman 481 

8.  Samx, — Pbouisbobt  Kotx.  —  A 
executed  his  promissory  note,  pay- 
able to  the  order  of  B,  and  in- 
duced C  and  D  to  %\^  the  note  as 
sureties,  and  re-delirer  to  him,  A, 
upon  the  promise  that  he  would 
procure  other  persons,  named  by 
them,  also  to  executo  said  note. 
In  disregard  of  his  promise,  A  de- 
liyered  the  note  to  B,  without  pro- 
curinff  the  additional  sureties 
agreed  upon. 

HeU,  that  the  dellTcry  to  B  was  ab- 
solute, and  that  the  sureties  were 
liable,  without  regard  to  the  con- 
dition  ~ Ibid, 


TAXB& 
See  BoABD  ov  Bqvalisatioh. 


1.  SiKKivo  FviTD  Salib/— Where 
lands  mortMged  to  the  Sinking 
Fund  are  oniBred  for  sale  for  the 
non-payment  of  the  mortgage  debt,, 
and  are  bid  in  for  the  State,  and- 
Bubsequently  sold,  the  purehaser  is 
enUtled  te  take  the  Urnds  freed 
from  all  aeasHMents  and  taxes 


MS 
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made  or  l«Ti«d  bHween  tlMdato  of 
tlie  mortgage  and  the  date  of  his 
deed  from  the  State.  But  where 
the  lands  are  not  bid  in  for  the 
State,  bat  are  taken  bj  a  pnrehaeer 
at  the  ftni  oifer,  they  remain  sub- 
Jeot  to  sneh  aaseeemente  and  taxes. 
Oroam,  AwdUer^  fe^  t.  Tk§  8iat«  ex 
riLBamUm. 265 

2.  OoOTTITDTIOKAL    LaW.— BdUOA- 

Tiov« — ^The  intention  of  section  1 
of  article  10  of  the  oonstitution  of 
1851,  was  to  leaTO  Uie  legislature 
at  liberty  to  encourage  the  estab- 
lishment of  institutions  of  learn- 
ing, by  exempting  them  from  the 
usual  burden  of  taxation,  whether 
the  enterprise  might  be  undertaken 
on  public  orprirate  account.  CU^ 
of  IndkHumoUi  t.  8tm4eM»L,.Ml 
8.  &AM1L  —  This  immunity  to  the 
fbunden  of  such  institutions  is  not 
in  conflict  wiUi  the  twenty-third 
section  of  the  bill  of  rights...iM. 

4.  Taxation. — ^Exxm ption  moM. — 
A  building  was  erected  upon  a  lot 
in  ItuKoMg^Ugj  for  the  use  of  a  lit- 
erary and  scientific  institution,  and 
the  premises  were  kept  and  appro- 
priated for  that  use,  a  corps  of 
teachers  being  employed  in  in- 
structing large  numbers  of  pupils 
in  ancient  and  modem  languages, 
in  the  Tarious  sciences,  and  in 
the  branches  of  education  usually 
taught  in  colleges.  The  institution 
was  conducted  on  priyate  account, 
and  the  earnings  were  applied  to 
'the  indiridual  benefit  of  the  pro- 
prietor. 

Jleldf  that  under  the  act  of  1861,  the 
property  was  exempt  from  taxation. 
Ibid. 

5.  Samx. — ^By  the  term  *<  institution," 
as  employed  in  said  act,  is  meant  a 
permanent  establishment,  in  con- 
tradistinction to  an  enterprise  of  a 
temporary  character»' Ihid. 

•6.  See  Ewmg  t.  Batzneret  oL 409 

7.  Crrr  o»  Hadisom.— Taxation. 
The  charter  of  the  City  of  MadU<m 
proTides  that  a  tax  for  municipal 
purposes  may  be  assessed  upon  all 
personal  property  owned  by,  or  in 
the  possession  of,  any  inhabitant 
of  the  city,  "except  goods  and 
produce  for  export,  or  in  transit" 
A,  being  engaged  in  pork  packing 
in  said  city,  and  haring  allof  Oiis 


capital  inTCited  in  pork  held  for 
export,  and  in  process  of  shipment 
to  a  foreign  market,  reftised  to  re- 
turn the  same  for  taxation,  and  was 
thereupon  assessed  for  **  capital  in- 
Tcsted  in  poric,  $50,000^"  and 
taxes  charged  against  him   upon 


ffeldj  that  the  assessment  was  illegal, 
because  the  property,  if  taxable, 
should  haTO  been  ssseeaed  as  pork, 
and  not  as  **  capital." 

ffeldf  also^  that  the  pork,  being  "pro- 
duce for  export,"  was  not  subject  to 
taxation  under  the  city  charter. 
Fiieh  ela2,  t.  The  City  of  ModUm, 
€t0l 425 

TEMPERANCE  LAW. 

See  LiQUOB  Law. 

TENDER. 

1.  Or  TOO  Much. — ^The  tender  of  an 
amount  of  money  in  discharge  of  a 
debt  is  an  admission  of  the  amount 
due,  but  is  not  conclusiye,  and  if 
too  much  has  been  tendered,  no  ob- 
ligation is  created  to  pay  or  keep 
ttSod  the  whole  amount  tendered. 
Abelr.  Opeletux, 250 

2.  6he&ifv*8  Salk.— The  power  pos- 
sessed by  the  court  to  secure  to  a 
purchaser  at  sherilTs  sale  the  re- 
turn of  his  money,  by  decreeing  a 
lien  for  the  same  upon  the  land, 
would  seem  to  render  a  tender  of 
repayment  by  the  execution  de- 
fendant unnecessary.  SelUr  ▼.  JUi- 
getvMn ••» •••••••••••••••«264 

8.  SpicivioPsnromMAVCB. — ^Inassit 
for  specific  performance^  where 
money  is  due  ftom  the  plaiatiil  it 
is  sui&oient  for  him  to  oifer  by  his 
complaint  to  bring  it  into  court, 
whencTCr  the  aame  shall  be  liqui- 
dated, and  he  has  a  decree  for  per> 
formance.  HimkrH^f.B^iUeJt^ 

4.  Intxrxst  avtse  Tutosk.— Alter 
the  obligee  in  a  title  bond  tendere 
the  purchase  mon^  and  all  inter- 
est accrued,  and  demands  a  cenTey- 
ance,  he  is  not  chargeable  with  in- 
terest, unless  he  has  used  the 
money,  and  it  is  incumbent  on  the 
Ycndor  to  proTe  racli  «Mu^.-«il»d. 
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6.  TSMDBBOV  DuD^— Where  a  ven- 
dee of  real  estate  hae  receiyed  a 
GonTeyanoe,  and  has  entered  into 
poeseeaion,  he  mnst,  if  he  seeks  a 
reseission  of  the  oontraot,  tender 
to  his  Tender  a  reoonTeyance,  and 
offer  to  restore  to  him  the  posses- 
sion, before  oommencing  his  action. 
PatUm  T.  Stewart ^882 

6.     IkFAHT.  —  DlSAFTIBMAHCB     OF 

DxsD  BT.~One  who  has  disaffirm- 
ed a  conTeyanee  made  during  in- 
fancy is  not  required  to  tender 
back  the  purchase  money  to  support 
an  action  to  recoTcr  possession  of 
the  land.    MiUt  ▼.  Linfferman^985 

TIME. 

CoKFUTATZoir  ov  TiMB. — Where  an 
act  is  to  be  done  within  a  giren 
number  of  days  "fh>m  the  time  of 
the  contract,"  the  day  upon  which 
the  contract  was  made  must  be 
counted  as  a  whole  day,  in  making 
the  computation.  Bromi  t.  Buxan, 
194 

TITLB  BOND. 

Record  o/,  noUee  nj  eonienU,  See 
Statutes  Cokstbukd,  28. 

TITLES  OF  LAWS. 

1.  COirSTITUTIOKAL    Ck>V8TBUCnOK. 

The  words  "subject"  and  "matters," 
as  used  in  sec.  19,  art  4  of  the 
Constitution,  which  prorides  that 
"Every  act  shall  embrace  but  one 
iuijectj  and  maiten  properly  con- 
nected therewith,  which  iuJbieet 
shall  be  expressed  in  the  title,"  are 
as  nearly  synonymous  as  possible; 
the  one,  ^euijeeiy"  being  used  to  in- 
dicate the  chief  thing  about  which 
legislation  is  had,  and  the  other, 
^^nuUUriy"  things  which  are  secon- 
dary, subordinate  or  incidentaL 
JlingUy.  TheSUUe 28 

2.  Samb.— The  cTils  intended  to  be 
proTcnted  by  this  section  were:  Ist, 
the  passage  of  laws  under  false  and 
deluslTe  titles,  whereby  members 
of  ib»  Legislature  might  be  deceiv- 
ed into  the  support  of  them;  and, 
2d,  the  combining  together,  in  one 
act»  of  two  or  more  subjects,  having 
no  relation  toeaoh  other,  l^  which 


means  members  mightbe  constrain- 
ed to  support  measures  obnoxious 
to  them,  in  order  to  procure  such 
legislation  as  they  wished«.....7%u2. 

8.  Sams.— The  insertion  in  the  act 
to  regulate  the  liquor  traffic  of  a 
section  conferring  upon  particular 
courts  jurisdiction  of  cases  prose- 
cuted for  its  violation,  (1 0.  A  H. 
sec.  615,)  is  not  in  violation  of  vec. 
19,  art  4  of  the  Constitution,  but 
is  matter  properly  connected  wiUi 
the  subject  of  the  act..... Zbid. 

4.  BoTTNTT  Law.— ^The  titie  of  the 
act  of  March  8, 1865,  which  legal- 
ixes  the  appropriations  made  by 
county  boards  and  municipal  au- 
thorities for  bounties  to  volunteers, 
while  not  the  most  appropriate^  is 
not  so  defective  as  to  render  the 
law  unconstitutional.  Oojfmm  v. 
KdffkiUy.AudUor,  #e~ 509 

TOWN. 

Town— City.— The  word  tatm  is  ge- 
neric, comprehending  city,  and 
hence  the  law  which  makes  shooting 
in  a  'Hown  or  village"  a  misde- 
meanor applies  to  cities.  FUnn  v. 
The  Suae 286 

TREASUBEB,  COUNTT. 

Sec  PLBADnra,  9.   LimxtatxokSi  5. 

TRIAL. 

SecJCKZ.    P^GTICX. 

SxPARATS  Tbialv'^u  trials  for  mis- 
demeanors upon  information,  an 
application  for  a  separate  trial  is 
addressed  to  the  discretion  of  the 
judge  before  whom  the  eanee  is 
heard.  Eibbe  et  aL  v.  The  SMe 
...140 

TROVER. 

Sec  Dahaom,  2. 

TRXT8T8. 

Sec  VXSBOB  AVD  PuBCHaaXBi  18. 

1.  RxsuLTnra  TBU8T.^When  an  es- 
ute  is  porohased  in  the  name  of 
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OM^  viUi  aoMji  btlMii^ac  lo*and 
Mid  bj  aaoUiery  » trust  nsiilta  in 
2»Tor  of  the  par^  to  whom  the 
xkoneT  belonged,  and  this  trust, 
thus  implied  by  law,  cannot  be 
defeated  by  the  fact  that  it  was 
orally  declared  and  acknowledged 
by  tiie  parties.    Mc2>Qmald€t  «i.  t. 

Me£hmM....K< 68 

2.  Sams.— The  statute  of  truste  and* 
powers,  (1  0.  &  H.  sees,  6,  8;  p. 
o51,)  expressly  admits  a  trust 
where  a  eoateyanee  of  land,  is 
made  to  one,  the  oonsideration  be- 
ing paid  by  another,  if  by  agree- 
ment, without  any  fWbudulent  in- 
tent, the  partT  to  whom  the  eonTey^* 
anoe  was  made  was  to  hold  the  land' 
in  trust Hid, 

V. 

USUBT. 

PKoynrci  Fobkom  Statutb. — Suit 
upon  promissory  notes  reserring 
interest  at  the  rate  of  ten  per 
eent  Answer,  that  the  notes 
were  made  and  deliTered  in  the 
State  of  Nem  Tofk^  and  not  in  the 
State  of  Michigan^  where  they  bore 
date;  thatbythelaw8ofiV«i»  For Jfc 
soTon  per  cent,  interest  only  oould 
be  taken  or  lesenred,  and  if  a 
greater  rate  of  interest  should  be 
reserred,  such  note  was  Toid.  Two 
sections  of  the  law  of  JSTew  York 
were  set  out,  the  first  fixing  the 
legal  rateof  interest  at  seven  per 
cent,.and  the  second  proTiding  that 
when  a  greater  rate*  ^than  as  ahove 
tUicribe^^  was  reserved,  the  con- 
traet  sheold  be  Toid.  On  the  trial 
of  the  oause^  the  second  section  only 
of  the  law  of  i^ew  V^k  was  given 
in  oTidenoe,  and  Judgment  was 
given  for  the  principal  of  the  notes, 
and  interest  at  the  rate  of  fix  per 
cent 

ffeU  that  as  the  section  of  the  law 
of  New  For  ikgiyen  in  eyidence,  did 
not  show  what  the  legal  rate  of  in- 
terest in  that  State  was,  the  judg- 
ment of  the  court  was  not  erro- 
neous.   JTenyoii  «<  oL  t.  8mith,...ll 


VARIANCE. 
P»O¥X80(HtT  IiroTX*-<-4n  a  compUint 


upon  apiuiniiiinj  note,  thi  sili 
was  deserihed  as  payaMs  to  tk 
plaint!^  while  the  note  ftM  vitk 
the  complaimt,  and  given  is  cri- 
denoe,  was  payable  to  *'A,vrUftr- 
er." 
Htld,  that  as  the  variance  eoaU  kare 
been  eared  by  amcndmest  is  tk 
court  below,  the  Supreme  Oavt  vill, 
on  appeal,  regard  the  amesdnce 
as  having  been  made:  JkBal^ 
rt  «^  V.  SktuLk »8 

YENDOB  AND  PUBCHA8SR. 


ifw-dlefer^pfMii  t^  Lamdt. 

TAKE,  4. 


SeeUsr 


1.  MOBTGAQEB-PBV-BziSlXiroBlBT. 

The  mortgagee  who  tshcs  a  mort- 
gage in  good  fhith  to  secure  a  pre- 
existing debt,  is  entitled  to  beI^ 
garded  as  a  purehaser  for  s  nln- 
able  consideration,  and  to  be 
protected  as  such.  Mabcoei  tt  ti 
V.  Jordan 1^ 

2.  MisTAKX — SPBcmc  PnfOin- 
AHOL— Suit  by  A  and  wiA  igtiut 
B,  for  the  partition  of  Umb. 
The  complaint  alleged  thst  A 
was  entitled  in  his  own  ligU  to 
the  undivided  fbur-eleventlo,  tnd 
his  wife  to  one-eleventh  of  tk 
Unds,  and  the  defendant^  B,  to  tk 
remaining  six-elevenths.  Assver 
by  B,  that  the  parties  had  liefoit 
suit  mutually  agreed  to  apsrtitioB, 
and  that  the  plaintiflb,  under  tke 
name  of  A,  had  in  pursuaaee  of  neb 
agreement  exeonted  and  deliterfd 
to  the  defendant,  B,  a  bond,  bj 
which  they  bound  themaelvei  to 
convey  to  him  a  eertain  portloev 
said  lands,  and  that  he^  B^  ^ 
made  a  like  bond  to  the  plsistil^ 
by  which  he  agreed  to  oonTey  to  A 
the  other  part  of  said  UadB  •  tint 
each  took  possession  of  their  m|^ 
araU  tracts,  and  thatdefeBdiittod 
made  improvements;  thst  st  the 
time  stipulated,  he  had  nadeud 
tendered  a  deed  to  A  for  the  M  w 
set  apart  to  him,  and  dosisaMof 
him  a  deed  for  Uie  luiiH^^ 
be  conveyed  to  him,  deftadtst ; 
tiiat  A  refoaed  to  accept  tkodced, 
or  to  perform  theohBgstiffifr^f 
bond  te  defendant  ^^7^^J^ 
sp^oaSc  perfgrmsnee  be  dwnK 
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Agaijut  the  pUintilb.  The  oonrt 
decreed  a  speoific  performanoe  of 
the  bond  agaiiiBt  A  and  wifOi  though 
the  bond  old  not  purport  to  be  «xe- 
ooted  by  the  wif^. 

IteUy  that  the  eourt  below  erred  in  de- 
creeing a  cpecifio  performaBoe  of 
the  bond  against  the  wife  of  A,  as 
the  bond  set  np  in  the  answer  con- 
tained no  obligation  to  be  perform- 
ed br  her,  and  such  a  decree  ope- 
rated to  divest  her  of  a  portion 
of  her  estate^  and  transfer  it  to  the 
husband. 

ffeldf  also,  that  the  answer  setting  up 
a  bond  not  purporting  to  be  exe- 
cuted bv  the  wife,  was  no  bar  to 
the  acuon  as  to  her,  and  the  de- 
murrer to  the  reply  should  hare 
been  sustain^  to  the  answer,  ^m- 
ver  ei  uz  ▼.  TWtftpo 41 

3.  Bbultiko  Tru8T|— When  an  es- 
tate is  purchased  in  the  name  of 
one,  with  money  belonging  to  and 
paid  by  another,  a  trust  results  in 
fsTor  of  the  party  to  whom  the 
money  belonged,  and  this  trust,  thus 
implied  by  law,  cannot  be  defeated 
by  the  fisct  that  it  was  orally  de- 
clared and  acknowledged  by  the 
parties.  MeDomald  et  oL  ▼.  Jfe- 
D9imM. 68 

4.  Adyxmx  PomMiov.^To  consti- 
tote  an  adTewe  possessJen  of  lands, 
so  as  to  bar  a  recoTcry,  or  to  aToia 
a  deed  subsequently  executed  by 
the  true  owner,  the  party  setting 
m  the  possesiion  must,  in  making 
his  entry  upon  the  land,  act  in 
good  ^th,  and  in  the  beUef  that 
he  has  title  thereto,  and  his  pos- 
session must  be  under  color  and 
elaim  of  titU^  exclnsire  of  any 
other  right.  ifsor<  €i  «Z.  t.  IFor- 
Ujfti  a^,....JUl 81 

5.  PLKABiNe— DsMAKDof  OoxrysT- 
AHcx. — A,  who  owned  a  farm  in 
JToifaeiy,  agreed  in  writing  with 
his  son  B,  to  oonrey  all  of  his  real 
esute  to  the  son,  in  consideration 
of  his  agreement  to  support  and 
maintain  A  and  his  wife  during 
their  natural  lires.  During  the 
life  of  the  father,  the  son,  with  the 
Ihther's  consent,  traded  and  as- 
signed the  lands  in  KtniMehy  for 
lands  in  In^imoy  and,  by  the  agree- 
ment and  direction  of  the  son,  the 
oeAvqraaee  wm  takett  in  the 


of  the  fkther,  fbr  the  puiposa  of 
securing  the  performance  of  the 
agreement  between  them.  Suit  by 
the  son,  alleging  these  facts;  that 
he  had  fUIly  performed  ih»  agree- 
ment on  his  part,  and  that  the 
father  had  died,  and  by  his  will 
dcTised  a  portion  of  the  lands  to 
others,  who  were  made  defend- 
ants. 
HMf  that  neither  the  deceased  nor  the 
defendants  were  in  default  in  not 
making  the  conveyance  to  the  son, 
no  demand  having  been  made  upon 
them,  and  it  not  appearing  that  the 
defendants  were  ever  apprised  of 
his  rights.  BUuingaim»  v.  Blatin- 
game 86 

6.  Spxgitic  PnuroaMAxcx.— A  sold 
to  B  a  tract  of  land,  and  put 
him  in  possession,  agreeing  to  exe- 
cute to  hinoky  on  payment  of  the 

Surchase  money,  a  title  bond,  con- 
itioned  for  the  execution  of  a 
deed,  as  soon  as  A  got  his  deed. 
Suit  by  B  to  compel  Uie  execution 
of  the  title  bond,  alleging  payment 
of  the  purchase  money. 
Hifd,  that  B  was  enUtled  to  a  detree 
for  the  specfAe  perteUMsca  of  the 
contract   Airlji^  v.  JK2^Mltis...M 

7.  Pownsiov-OovsmiJonTs  No- 
tion—YomAinji  SA&a.^A  con- 
veyed to  the  OnoMNMl^  Ifem  CtutU 

iJHtehi^Qm  BttOnud  Ckmpwg^  in 
ay,  1868,  a  tract  of  land  in  the 
town  of  MmeUf  to  be  paid  for  in 
the  capital  stock  of  the  company. 
In  his  written  propceition  to  the 
companv,  which  was  accepted,  he 
reserved  the  right  to  use  and  occu* 
py  the  premises  until  the  road 
should  be  completed  to  the  town  of 
Waboihf  but)  by  mistake,  the  reser- 
vation was  not  inserted  in  the  deed. 
In  Avffuity  of  the  same  year,  he  also 
conveyed  to  the  company  the  east 
half  of  the  north-east  quarter  of 
section  21,  in  township  30  north, 
of  range  10,  east.  In  S^Umbetf 
the  railroad  company  executed  to 
A  and  B  a  deed  of  trust,  conveying 
to  them  the  two  tracts  of  land  con- 
veyed by  A  tothe  company,  together 
with  a  large  amount  of  oUier  lands, 
to  be  held  by  them  in  trust  to  se- 
cure the  payment  of  $76,000,  for 
which  the  company  had  issued  its 
By  nlsUke^  the  eighty 
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acre  tnet  of  land,  cmrrtj^A  hr  A 
to  the  comMiiy,  wm  deeorilMd  in 
the  deed  of  tnut  as  the  we$i  half 
of  the  Borth-eaf  I  quarter,  &o.  The 
bonds  secured  by  the  deed  of  trust 
had  eadi  of  them  a  oertifleate  at- 
tached, signed  by  the  trustees,  sUU 
ing  that  the  company  had  conTeyed 
to  them  certain  real  estate  to  secure 
the  payment  of  certain  bonds,  ''of 
which  the  aboTC  obligation  is  one." 
The  deed  itself  nroTided  that  the 
company  should  haTC  the  right  to 
sell  any  part  of  the  lands  deeded, 
for  not  less  than  the  appraised  Talue 
mentioned  in  the  deed,  and  that, 
upon  the  surrender  to  the  trustees 
of  an  amount  of  the  bonds  equal  to 
sudi  appraised  Talue,  they  should 
coBTcy  to  the  pnrohaser.    The  dn- 
evmoH^Ifem  (kuUe t  Michigan BmJI^ 
road  Comfmug  was  afterward  con- 
solidated with  other  companies,  and 
the  new  corporation  took  the  name 
of  the  dRCMMtf  #C%JMyo  BaOroad 
Con^tm^.  hi  Jmmuarpf  1867,  A  pur- 
chased of  the  consolidated  company 
the  eighty  acre  tract  fnrmerly  con- 
veyed Iqr  Un  to  the  old  company, 
by  surrendering  S8000  of  the  bonds 
secured  hj  the  deed  of  trust,  and 
crediting  himself  with  (200  due  for 
serrices  as  trustee,  and,  the  mistake 
in  the  description  being  then  first 
discoTcred,  took  a  deed  from  the 
company,  in  whom  the  legal  title 
was  supposed  to  be  by  reason  of  the 
mistake.     In  SkpUmher,  1857,  A 
filed  his  complaint  against  the  con- 
solidated company,  alleging  a  mis- 
Uke  in  the  deed  made  by  him  for 
the  lot  in  MmeU,  in  the  omission 
of  the  condition  that  he  should  re- 
tain possession  until  the  road  was 
completed  to  ITaftaff  A,  and  a  decree 
was  entered  reforming  the  deed  in 
that  particular.    BubMquently,  C 
and  D,  who  held  all  of  the  out- 
standing bonds  secured  by  the  deed 
of  trust,  amounting  to  $16,000,  filed 
their  bill  for  a  foreclosure  against 
the  company,  and  A  and  S,  the 
trustees  named  in  the  deed,  and  ob- 
tained a  decree  of  foredceure,  and 
for  the  sale  of  all  the  lands  de- 
scribed in  the  deed,  *<except  such 
lands  as  had  been  purchased  with 
bonds  secured  by  the  deed  of  trust" 
The  mistake  in  the  description  of 


the  dghty  acre  tract  was  canied 
into  die  decree  and  shenfiTs  ad^ 
▼ertisement,  but,  the  error  being 
disooTered  on  the  day  of  sale,  the 
land  was  sold  and  conTeyed  by  a 
correct  description  to  G  and  B,  as 
was  also  the  lot  in  tlie  to wn  of  JKm- 
eie.  Suit  by  0  and  B  against  A  to 
reeorer  the  possession  of  the  lands, 
and  Judgment  of  ouster  against  A. 
On  the  trial,  A  offered  to  proTc  thai 
C  and  D  had  notice^  at  the  time  they 
purchased  the  bonds  sued  on,  of  his 
equity  to  haTC  his  deed  for  the 
town  lot  reformed. 

EOd,  that  the  iudgment  was  right  as 
to  the  lot  in  IfwMM,  as  G  and  D  were 
not  parties  to  the  proceedings  to  re- 
form the  deed  of  Atothecompany 
and,  consequently,  were  not  bound 
thereby. 

SeH  also,  that  the  possession  I7  A  of 
the  town  property  was  not,  under 
the  circumstances,  constructiTO  no- 
tice to  the  original  purchaser  of  the 
bonds  firom  the  company  of  A's 
equity.  The  purchaser  had  a  rif^t 
to  rest  upon  the  certificate  made  by 
A  as  trustee. 

Aid;  also^  Uiat  tiie  sale  of  the  el^ty 
acre  tract  of  land  by  the  company 
to  A,  was  in  snbetantial  cessplliance 
wiUi  the  terms  of  the  deed  of  trost, 
by  which  the  company  reserved  the 
right  to  sell  any  of  the  lands,  en 
the  surrender  of  an  amount  of  the 
bonds  equal  to  the  appraised  Talue 
of  the  lands  sold. 

JETtfU;  also,  Uiat  if  tiie  fhct  that  A  paid 
«200  of  the  appraieed  Talue  in  a 
claim  for  eenriose  as  trustee,  and 
not  in  bonds,  rendsied  the  nsle  to 
him  Toldable,  it  oouia  only  be 
aToided  by  a  direct  proceeding  te 
set  aside  the  sale,  and  the  repay- 
ment to  him  of  the  purchase  mon^ 
and  interesti  SampU  t.  Rom  et 
al ..l..!!Z... 208 

8.  FnAin>.-^A  took  a  couTeyance  of 
lands  from  his  brother-inr-law,  B, 
for  a  consideration  equal  to  only 
one-half  of  their  Talue,  and  was 
informed,  at  the  time,  of  the  inten- 
tion of  B  to  aToid  the  payment  of 
a  debt  then  in  suit,  and  upon  whidi 
judgment  was  afterward  recor- 
ered* 

SoU  thai  the 
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TMtfdtd  M  fiwttdol^iii.    Braif  t. 

Bv$9€g 228 

9.  FxzTUKM. — ^A  ereotod  a  mill  upon 
land  owned  bj  B,  under  a  parol 
contract  that  if  B  should  pay  off  a 
certain  judgment  which  was  a  lien 
on  the  lan(]^  and  should  then  con- 
Toy  to  A  an  undiTided  half  of  the 
land,  he,  B,  should  become  the 
owner  of  one-half  of  the  mill. 
Until  the  judgment  was  paid  the 
mill  was  to  remain  the  indiTidual 
property  of  A.  B  fidled  to  pay 
the  judgment,  and  the  land  was 
sold   upon   an    execution    issued 


i^e^  that  after  the  sale  of  the  land 
on  the  execution,  the  mill,  though 
standing  upon  the  land,  was  the 
personsT  property  of  A,  who  had  a 
perfect  right  to  remoTO  it  firom  the 
land. 


Eddy  also,  that  A  had  acquired  no 
interest  in  the  land  as  a  purchaser, 
and  his  right  to  remore  the  mill 
did  not  depend  upon  the  law  in 
relaUon  to  fixtures  erected  by  him 
as  tenant,  but  upon  the  eontraei^ 
by  Tirtue  of  which  he  acted.  Yor 
ier^toLr.  JMlm.A/, ^  277 

10.  CosTRAOT  won  Saub  ov  Rcal  Ei- 

TATB— dPBCiriC  FXBTOmMAKCS. — 

A,  by  his  agent,  engaged  by  an 
oral  contract  to  sell  a  tract  of  land 
to  B.  A  afterward,  in  person, 
orally  engaged  to  sell  the  same 
tract  to  C.  Subsequently,  A  made 
a  title  bond  to  B  for  the  land,  but 
before  haTing  executed  a  deed, 
couTeyed  the  land  by  deed  to  C, 
who  had  toll  knowledge  of  the 
outstanding  title  bond. 
JleU  that  as  between  B  and  G^  B  had 
the  prior  equity,  and  could  enforce 
a  specific  performance.  EvnUr  et 
air.  Bales 299 

11.  Sams. — ^In  equity,  a  contract  for 
the  sale  of  land  is  not  merely  exec- 
utory, but  the  Tendee  becomes  the 
owner,  and  the  Tender  is  seized  in 
trust  for  him,  and  has  a  mere  lien 
for  the  purchase  money.  But  the 
contract  must  be  such  an  one  as 
would  support  a  decree  for  specific 
performance ^Ihid, 

12.  SrxciFio  FxEyoBMAKCK— Ten- 
z>xm.— In  a  suit  for  specific  per- 
formance, where  money  is  due 
ttom  the  plaintiff,  it  Is  sufficient 


Ibr  him  to  oSer  by  his  eomphdnt  to 
bring  it  into  court,  whenerer  the 
same  shall  be  liquidated,  and  he 
has  a  decree  for  performancci&itf. 

18.  Same — Intxkest  aftkr  Txh- 
i>XR. — After  the  obligee  in  a  title 
bond  tenders  the  purchase  money 
and  all  interest  accrued,  and  de- 
mands a  coHTeyance,  he  is  not 
chargeable  with  interest,  unless  he 
has  used  the  money,  and  it  is  in- 
cumbent on  the  Tender  to  proTe 
such  use Ihid, 

14.  Ukscisbiok-Statu  Quo.-Where 
a  Tendee  of  real  estate  has  entered 
into  and  retained  possession  for  a 
number  of  years,  receiTing  the 
rents,  changing  the  condition  of 
the  estate,  and  making  lasting 
improTcments,  he  cannot  restore  to 
the  Tendor  what  he  receiTcd  from 
him  and  hence  he  pannot  haTO  a 
rescission  of  the  contract.  PatUn  t. 
Stewart 882 

16.  Samb — TKiTDEn  or  Bbed. — 
Where  a  Tendee  of  real  estate  has 
receiTod  a  couTeyance,  and  has 
entered  into  possession,  he  must, 
if  he  seeks  a  rescission,  of  the 
contract,  tender  to  his  Tender  a  re- 
couTeyance,  and  offer  to  restore  to 
him  the  possession,  before  com- 
mencing his  action Ibid. 

16.  SAME--FnAUD.--8nit  by  the 
Tendee  to  rescind  a  conTeyance  of 
real  estate,  for  fraud.  The  fraudu- 
lent representation  was  alleged  to 
be,  "that  the  Tendor  hod  a  clear 
and  undisputed  title  to  the  land,'' 
while,  in  fact,  he  did  not  then,  nor 
at  any  time  afterward,  haTC  a  gootl 
and  Talid  title.  The  deed  contain- 
ed a  coTcnant  that  the  Tender  "was 
lawfully  and  solely  possessed  of 
the  title  to  the  land  in  fee  simple," 
and  the  Tendee  had  not  been  dis- 
turbed in  his  possession.  Qumre. 
Whether  the  facts  alleged  consti- 
tuted such  a  fraud  as  would  entitle 
the  Tendee  to  a  rescission Ibid, 

17.  Vendor's  Libn.^A  sold  to  B 
certain  real  estate,  by  a  contract 
in  writing,  for  the  sum  of  $2,600. 
By  the  terms  of  the  contract,  A 
was  to  execute  a  deed  of  conTey- 
ance, on  the  payment  of  $1,000,  at 
a  day  fixed,  and  was  to  receiTC  the 
notes  of  B  for  the  residue  of  the 
purchase  money,  payable  at  one 


(68 


DTDEX. 


aad  tw«  7Mn  from  date.  It  wma 
l^rth«r  ttipiilfttod  that  on  the  exe- 
e«ti<m  of  the  deed,  B  should  have 
poaaeosion  of  the  premises,  ^^fne 
from  rent  or  eharge."  The  deed 
was  ezeeoted  and  deliTored  at  the 
time  stipulated.  Afterward,  A 
oaused  the  execution  of  the  con- 
tract of  sale  to  be  proTed  hj  the 
subscribing  witness,  and  the  con- 
tract to  be  recorded  in  the  record- 
er's office.  Buit  by  A  to  enforce  a 
vendor's  lien  against  the  rendees 
of  D,  who  had  purchased  after  the 
recording  of  the  contract  of  sale, 
but  without  aotual  notice  of  the 
equitable  lien. 

nOd,  that  section  S6  of  the  "Act 
concerning  real  estate  and  the 
alienation  thereof"  1  O.  ft  H. 
266,  authorises  the  recording  of 
executory  contracts  for  the  sale  of 
lands,  and  the  record  of  such  an  in- 
strument is  constructiTC  notice  of 
its  contents  to  all  subsequent  pur- 
chasers or  mortgagees. 

SMf  also,  that  while  the  record  of 
the  deed  f^m  A  to  B  was  prima 
faeie  cTidence  that  the  purchase 
money  had  been  paid,  the  record 
of  the  original  contract  of  sale  was 
notice  to  all  subsequent  purchasers 
that  a  portion  of  the  purchase 
money  remained  unpaid,  and  con- 
stituted an  equitable  lien  upon  the 
land. 

BeH  also,  that  the  stipulation  in  the 
contract,  that  B  was  to  hare  pos- 
session on  the  execution  of  tiie 
deed,  "  free  from  rent  or  ehofyej" 
was  not  a  waiver  or  release  of  the 
vendor's  lien.  Cater.  Bum*teatL4S9 

18.  HlTSBAITD  AKD  WiFX— RSSTTLT- 

INO  Tbust. — ^A  conveyance  having 
been  made  in  1885,  to  husband  and 
wife,  the  husband,  in  1850,  execu- 
ted a  deed  which,  after  reciting 
that  the  land  had  been  purchased 
with  the  money  of  the  wife,  pur- 
ported to  convey  and  limit  the  de- 
scent of  the  land,  on  the  death  of 
him  and  his  wife,  to  A,  B  and  C, 
the  children  of  the  wifr,  to  the  ex- 
clusion of  his  children  by  a  former 
marriam.  Afterward,  the  husband 
and  wile  Joined  in  conveying  sep- 
arate parcels  of  the  land  to  A,  B 
and  C. 


ffeU.  that  tKe  hnitaid  keld  the  lud 
only  as  a  trustee  for  ilie  wtlb. 

lUd;  also,  that  the  sevenl  convey- 
ances to  A,  B  and  C  were  valid. 
AoMsv.  McnistioL 478 

VENUS. 

See  FuLcncs,  48. 

VEBDICT. 

Z></ee(t  M  pieadinff  oared  ^.  gee 
PlkaddcQi  la 

1.  8PSCIAL  FnrBDras. — QnnauLL 
Vkbdict, — ^Ihe  special  findings  of 
the  Jury  override  the  general  veidlct 
only  when  botli  cannot  stand,  and 
this  antagonism  must  be  apparent 
upon  the  £see  of  the  reeord,  beyond 
t£e  possibility  of  being  removed  bv 
any  evidence  legitimately  admissi- 
ble under  the  issue,  before  the  court 
can  be  called  upon  to  give  judgoMnt 
against  the  party  who  has  the  gen- 
eral verdict  in  his  fisvor.  AwSdm 
4iaL  V.  Oeff  etoL ^...128 

2.  BscosDov.— The  verdict  of  a  jniy, 
when  returned  into  oourt,  and  filed 
by  the  clerk,  beeooMs  a  paper  per- 
taining to  the  caose,  uid  a  part  of 


the  record,  without  being  copied 
into  the  order  book.  Smden  v. 
Samdere  et  ol., .^ 188 

8.  Lost  VxBmox.— A  loai  verdict, 
like  any  other  paper  forming  a 
part  of  the  record,  may  be  snni&cd 
by  a  proved  copy.. JM. 

4.  A  vwdict  rendered  ia  plain  and 
defiant  opposition  to  all  the  evi- 
dence ought  instantly  to  be  set 
aside.  Oroul^etaLy.  OBnmJ^ 

VOLUNTART  AfiSiaNMSNTS. 

1.  Salb  to  Pat  Dxbt& — ^A  sale  sb- 
solute  in  its  terms,  for  the  satisfM- 
tion  of  a  debt,  is  not  void  under 
the  act  concerning  voluntaiy  ss- 
signments,  (1  G.  &  H.  114,)  merely 
because  an  excess  in  value  of  the 
property,  over  the  amount  of  the 
debt,  was  to  be  returned  to  the 
debtor.    Keen  etoLr.  iVeitoii...S95 

2.  YoLtriTTABT  Assiovsoons.— The 
act  concerning  voluntaiy  assiga- 
mento  (1  O.  S  H.  114,)  does  not 
apply  to  the  transfer  of  property 
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nuidftbj  ftdebtoT  notiaembAmss- 
«d  «r  liiling  ciroaiiistanoe8..../M. 

YOLUNTBEBS. 

BQwut^  to.    See  Bouhiobs. 

W 

WARDEN  OF  NORTHERN  PRISON. 

See  Statb  PRisoy. 

WILL. 

OOHTEAOT  TO  UAXM  PBOYIBIOX  BT. 

A  amed  orally  with  B,  in  oonaid- 
eration  thai  the  latter  wonld  oon- 
tinne  to  Uto  with  him  as  a  laborer 
on  hie  farm,  that,  in  addition  to  the 
QBoal  wages  for  sooh  labor,  he 
woold  leare  to  B,  in  his  last  will, 
the  sum  of  1500.  Suit  by  B  against 
the  exeentors  of  A,  alleging  that  he 
had  eontinued  to  Uto  with,  and  la- 
4wr  for.  A,  np  to  the  time  of  his 
death,  and  that  A  had  failed  to  make 
the  promised  proTision  in  his  wilL 
MeH  that  an  action  will  lie  npon  the 
oontraet  against  the  exeontors. 
BeUy.MmiUe  Ejite^ 280 

WITNESS. 

1.  Fabtuh.— If  a  party  becomes  a 
witness  for  himself;  he  stands  as 
all  other  witnesses,  except  as  to 
his  credibility,  and  is  not  entitled 
to  a  new  trial  for  newly  disoorer- 
ed  cumnlatiTC  CTldenoe  of  facts 
testified  to  by  him  on  the  triaL  /*ox 
T.  Seifnolde ~ 46 

2*  8ai»« — ^The  exception  to  the  law 
allowing  parties  to  testify  in  their 


own  behalf,  which  ezclndes  snch 
testimony  **in  aU  snits  where  an 
executor,  or  administrator,  or  guar- 
dian is  a  party,"  Ac,  (2  G.  &  H. 
168^  note,)  does  not  apply  to  an 
action  against  the  heirs  of  a  dece- 
dent to  recoTer  real  estate  or  de- 
clare a  trust,  though  one  of  the 
defendants  is  an  infant,  and  ans- 
wers by  guardian  ad  litem.  Me- 
IhnaldeiaLY.  McDonald 68 

8.  Bam B. — ^Now  that  parties  are  per- 
mitted to  testify  in  their  own  be- 
half; they  must  be  held  to  the 
same  prompt  attendance  to  gire 
their  testimony  that  the  law  re- 
quires of  other  witnesses.  Taler 
etoLY.  MuUen 277 

4.  BzBCUTOB. — In  a  suit  against  an 
executor,  upon  a  contract  made 
with  the  testator,  where  the  Judg- 
ment, if  the  plaintiff  should  re- 
coTcr,  must  go  against  the  testa- 
tor's estate,  the  executor  is  not  a 
competent  witness,  unless  called  to 
testify  by  the  opposite  party,  or  by 
the  court.  Tham  et  oL  t.  Wileon'e 
£xeeutor 828 

6.  Bastabdt. — ^The  testimony  of  a 
married  woman  is  admissible  in  a 
prosecution  for  bastardy,  to  proTO 
non-access  by  the  husband,  and 
that  the  child,  though  begotten  and 
bom  during  the  marriage  is  a 
bastard.  (Mppp  t.  The  State  ex 
rel.  Grantham .....-....;....  889 

6.  Crbdibilitt  of. — ^Pbacticb.— It 
is  the  exolusiTC  proTince  of  the 
jury  to  determine  the  credibility  of 
witnesses,  and  the  Supreme  Court 
will  not  examine  into  their  action 
for  the  purpose  of  disturbing  their 
TcrdicL  SblUngeworth  t.  Piek' 
486 
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